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MOUM CAMbIM NMHOBUMbIM XXEHLLNHAM,
MAME W XEHE,
MOCBALLAIO IATY KHUI'Y

BBEOEHWE

1. 3AKOH 1 NMPABO: BYEPA, CEroaH4d, 3ABTPA

XoTa npefnaraemas Ha Cy/, 3aMHTEPecoBaHHOro yuTaTensa KHUra u ABnf-
eTcd, N0 MHEeHMWI0 aBTopa, Cyryb6o Hay4yHbIM WUCCNefloBaHWEM, TeM HE MeHee
OHa NnpefHa3HayHa He TOMLKO A4 CNEeuuanucToB Mo PUMCKOMY npasy W
MCTOPUKOB rocyaapcTsa W npasa, HO W [11 BCAKOrO YenoBeka, 3afaloLerocs
BOMPOCOM O MPOUCXOXAEHUMN MOHATUIA «3aKOH» U «npaBo». Korga mbl C
BaMy CTafKMBAeMCH B peanbHOW XW3HU C ABHON HecrnpaBeAnMBOCTblO, TO,
KaK npaBuno, Ha3blBaemM 370 6e33akoHWeM, Gecrpasmem, nofiaras, YTo 3aKoH
W MpaBo [O/DKHbI 3aljMiiaTh Hac OT HecrnpaseAnMBOCTU. BmecTe ¢ Tem He-
peaKo Mpu CNOBe «MpaBo» Y NIOAENA Ha nunue nosBAseTcs capKacTuyeckas
ynbibka, rosopswas o rnybokoi NponacTu B CO3HaHWMU NOLEN MexAay npa-
BOM W CMpaBef/IMBOCTbIO. VIHbIE Xe CKaXyT, 4yTo efiBa M NPOHUKHOBEHWE B
rny6oKyl ApeBHOCTb BO3HWKHOBEHWsA MOHATWIA lex, ius u iustitia momoxer
HaM B OCO3HaHWUWM COBPEMEHHbIX peanuii, Bedb MeXAy LPeBHMM, elle pabo-
BNafieNlb4eCKM OOLECTBOM W COBPEMEHHLIM NEXaT ThiCAYeNeTus couunasb-
HOM 3Bonoumn. OfHaKO He ChewuTe MNPeBO3HOCUTb CebA: TOHKWIA Croi
MpaBoBO paMHMPOBAHHOCTM, TaK Ha3blBaEMON LMBUIN30BAHHOCTM U B
HoBoe n HoBeiiwee BpemMs HepeAKo 06HapyxuBan nof cob6oi 3BepuHOe
nmuo gukoro, 6GecnpasBHoro obuiectsa. JocTtaToyHO BCMOMHWUTL aMepuKaH-
CKOe pabCTBO MO PacoBOMY NpPW3HaKy, BTOPUYHOE 3aKpernoLieHWe KpecTbAH
B CCCP a3nox»;"Konnektususauum, KoHUAreps repmMaHCcKoro Haumsma wu
noutn oguumanbHoe pabcTBo B YeyHe BpemeH [ypaeBa. 3aKoH 6GOXeCKWi,
KOTOpbIA NIOAN BCerja CBA3bIBaAM CO CNpaBeA/iMBOCTbI0, B APEBHOCTW elle
He Obll OTAeNeH B WX CO3HAHMM OT 3aKOHa Y€NO0BEYECKOro, a lpucTamu
MOrnun 6bITb NNLWb Te, KOr0 YNbNuaH Ha3blBan «Xpeuamu crpasefnnBoCcTu»
(D. 1. 1. 1. 1), Ha PycK xe TakuX Nt0AeR Ha3biBaM NpaBefjHUKaMK. YTpatu-
NN I Mbl CBA3b MeXAYy 60XeCcKMM W 4YerioBeYeCKUM 3aKOHOM, Mexay crpa-
BEA/IMBOCTbIO W MPaBOM, UMW B OCHOBY Halleil COBpEMeHHOW paduHMpPOBaH-
HOW MOfJenn npasa W 3aKOHa MO-MPeXHEMY 3an0XeHa Waes cnpaBeiMBOCTM?

1. 3aKoH v NpaBo: BYepa, CerofHs, 3aBTpa

S

UTo6bl OTBETUTb Ha 3TOT BOMPOC, HEOBXOAMMO MO3HATh CaM MeXaHW3Mm
BO3HWKHOBEHUS TOCYAapcTBa M mpaBa. Kak crnpaBegnuBo OTMedaeT npod.
M.H. MapueHKo, «M3yuyeHMe MpoLecca NPOUCXOXAEHUs rocyfaapcTea U
npaBa MMeeT He TOMbKO YMCTO MO3HABaTe/lbHbIW, aKaZeMU4eckuit, HO U no-
NNTUKO-NPAKTUUECKNA xapakTep. OHO MO03BONSIET FAYy6Xe MOHATb COLUalb-
HYI0 MpMpody rocyfAapcTBa W npaBa, UX OCOBEHHOCTW W uepTbi»®. [feiicTBu-
Te/bHO, WCC/ef0BaHWe [peBHeliiero nepuofa BO3HUKHOBEHUSI U PasBUTHUS
rocyfapcTea M npaBa Mo3BOMISET BbipaGoTaTb 60nee WM MeHee YeTKME U
ACHbIE KPUTEPUU MOHATUS «MPaBo» BOOGLE, TECHYIO B3aWMOCBA3b MNOsBe-
HUsS npaBa C BO3HUKHOBEHWEM TOCYAAapCTBEHHOrO annapaTta, COLuasbHOi
AuthdepeHymaleil apxamueckoro o6LecTBa W MOSABJEHWEM WHCTUTYTa
COBCTBEHHOCTU. BMecTe ¢ TeM TEOPETUKU W UCTOPUKU FocyfapcTa M npasa
MpU U3yuyeHUWM BO3HWKHOBEHWS MpaBa B [JPEBHEMLIMX rocyfapcTBax CTafKu-
BAlOTCA C LieNbiIM pPAAOM Mpo6/eM, CBS3aHHbIX MPeXAe BCEro C HeJOCTaTKOM
MUCbMEHHbIX WCTOYHUKOB. KOHEUYHO, 3[eCb Ha NOMOLLb MPUXOAST MEeTOAbl
CPaBHUTENBLHOTO NpPaBOBEJEHUs W TakoW OTHOCUTENbHO HOBOW OTpac/u
3HaHWi, Kak pugMYeckas aHTPONoNorus.

FOpuguueckas aHTPOMONOrMs B CBOMX WCCEfOBaHUSX [ApeBHeiillero,
06bIYHOTO MpaBa PaHHEK/ACCOBbIX O6LLECTB U HOPM NepBOGLITHLIX 06LECTB
OMMpPaeTCs Ha BECbMa 3HAUYMTENbHble KOHKPETHO-UCTOPUUECKUE, «MOSIEBLIEN
UCCNeA0BaHNS COBPEMEHHbIX NepBOBLITHLIX O6LECTB. ITO MO3BOMUAO faH-
HOl Hayke BbIpaboTaTb LENbIii psAf KPUTEPUEB, XapaKTepu3yHL{UX OCHOB-
Hble YepPTbl «eAMHON CUHKPETUYECKOW CUCTEMbI HOPM MEPBO6LITHOTO 06LLe-
cTBa»” W TaK Ha3blBaeMOro Mnpejnpasa OBWIECTB, HAXOAALIMXCA Ha CTaguu
pa3foXeHUs pOOBOr0 CTPOSi W MOMMTOrEHe3a.

STHOMOTU MPeAIoKNAN LeNblii psaf BeCcbMa LIeHHbIX 0606WalWNX Kpu-
TepneB, XapakTepusyloLMx 0CO6EHHOCTU pa3BUTUS apXauMuyeckoro npaea, B
YaCTHOCTU pasfeseHMe €ero HopM «MNo MPUHUMUNY NNG0 06BLEKTOB, NMGO
Cy6beKTOB NPaBOOTHOLIEHNA»®, UTO ABNAETCA aHaNoroM [ApeBHEpPMMCKOro
[eNeHus npaBa Ha res U personae, T.e. Ha BELYHOe NPaBO U MpaBo fuy. OfHa-
KO, He MCNOMb3ys YETKNX PUAMYECKAX KPUTEPUEB MpaBa, OHM 4YacTO He B
COCTOSHUU GO/lee WM MeHee OMpefeNieHHO yKa3aTb TOT BPEMEHHOW py6ex,

! O6buwas Teopuss rocygapcTea M npasa: Akajemuueckuii Kypc: B 2 T. / OTB. pep.
M.H. MapyeHko. T. 1. M,, 1998. C. 29.

2 Mpo6nembl 061Lelt Teopum npasa v rocygapctsa / Mog pea. B.C. HepcecsHua. M., 1999,
C. 67; Manbues I".B. O nponcxoxaeHUn paHH1X (opmM npasa 1 rocyaapctsa. M., 2000.

® VicTopns nepBo6LITHOrO 06LIeCTBa. 3noxa knaccoobpasosanus / Mog pea. HO.B. Bpom-
nes. M, 1988. C. 455.




BeefeHve

KOTOpbIA yKa3blBaeT Ha BO3HWKHOBEHME rocyaapcTBa W MpaBa, WHOrAa He-
060CHOBAaHHO Ha3blBasi MpPeAnpaBOM He TOAbKO HOPMbI MO34HEPOA0BOrO
06LiecTBa, HO M apxauyeckoe MPaBO PAaHHEKIACCOBLIX FOCYAapCTB U Aaxe
Boo6lle BCe [OBypxyasHoe npaso®. Mpu 3TOM MOHATME «3aKOH» WHOrAa
CBOAMTCSA NULWb K MOHATUIO «3aNpeT» W HernpaBoOMepHO MpUPaBHUBAETCS K
nepBo6LITHOMY Taby®. MHOrMe OWUGKM 3THONOFOB CBA3AHLI C TEM, YTO OHMU
BOOGLLE CKNOHHbI HEAOOLEHUBATb HEOBXOAMMOCTb W3YUYEHUS HEKOTOPbIX
BaXKHEMLINX UHCTUTYTOB ApeBHEiLIero, B YaCTHOCTU €BPOMeKicKoro, npasa.
[JeiicTBUTENbHO, lOpUAMYECKas aHTPOMO/IOTUA U3y4yaeT MpPerMyLLecTBEHHO
06bluaif, 06bIuHOe NPaBo®, a reHesnc TaKoro BaXKHOFO IOPUANYECKOTO MOHS-
TWS, KaK 3aKOH, OCTaeTcsl, Kak NpaBufio, BHE pPaMOK UX MccrefoBaHuii. Kak
OYeHb TOYHO OTMETM/ WM3BECTHbIN aHrnuiickuit npasosen .. BepmaH,
«aHTponosiorn B LUefoM wu3beranu usyueHus WHAoeBponelickoro npasa,
0TYacTU M3-3a €ro MOMOXMUTENLHOT0 3HauyeHWUs ANs Teopuu o6LecTBeHHOMN
3BOMIOLMN, a 0TYaCTW MOTOMY, 4TO ero Henb3s U3yyaTh "B mone"»’. BmecTe
c TeM [A/1s 3anafgHoeBponeickoll topupauyeckoil Hayku NOHATUE «3aKOH»
ABNAETCA OAHMM W3 OCHOBOMoNarawwnx®e.

370 noHATWe BnepBble GbiI0 BbIPpaGoOTaHO B [PEBHErPeYecKOM U pUM-
ckom o6uiecTBe. M03TOMY Hec/y4yaeH WHTEpEC TeOpeTUKOB U WCTOPUKOB
npaBa MMEHHO K TeHe3ucy PUMCKOro rocygapctea M npaBa. B usyueHuu
06Lelf TeopMU BO3HUKHOBEHWUS TOCYAApCTBa U MpaBa BOOGLLE COBPEMEHHbIE
3anafiHble W OTEYECTBEHHblE OPUCTbI OMMPAIOTC UMEHHO Ha eBponelickyto
UCTOPMIO Pa3BUTMA MpaBa HauuHasi ¢ NPaBOBbIX y4eHUii MnaToHa, ApucTo-
Tena, LinuepoHa 1 pumckux opuctos®. TOBOPS O PONN M 3HAYEHUM PUMCKO-
ro npasa B CTaHOB/IEHWM W pa3BUTUM COBPEMEHHOro eBponelickoro, Tak

“Benkos MJ1. F «HHee rocyfiapcTso, NpeArocyAapcTso, MpoTorocyAapcTso: Urpa B TepMu-
Hbl? // PaHHWe (hopMbl NOMTWUYECKON OpraHM3auun: OT MepPBOOLITHOCTY K rocyAapCTBEHHOCTY.
M,, 1995. C. 181

5 Tam xe. C. 173 cn.

“ bouapos B. B. AHTpOMOMOrKs npasa: aHTPOMONOrMYeCKMe M topuanyeckue acnekTbl //
Yenosek n npaso: KHura o neTHeii LUKoMe No topuauyeckoin aHTpomonorum / OTB. pe.
H.W. Hosukosa, B.A. Tuwkos. M., 1999. C. 23-31.

" bepmaH I".[pK. 3anagHas Tpaguuua npasa: anoxa opmuposaHus. M., 1994, C. 532,
o %70 ponn 3aKoHa B UCTOpWUM eBponeiickoro npasa cM.: KosanxuH W.HO. TMo3uTvem3m 1 ee-

. TecTBeHHoe npaso // FocygapcTBo 1 npaso. 2000. Ne 3. C. 5-11.
® O6ujas Teopus rocyaapcTsa 1 npasa: Akagemuueckuii kype. T. 1. C. 45-50; VcTopus
MO/IMTUYECKUX W MPaBOBbIX yuyeHuit: [pesHuit mup / OTB. pea. B.C. HepcecsHy. M., 1985.
C. 238-261,291-310.
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1. 3aKOH ¥ NpaBo: BYepa, CErofHs, 3asTpa

Ha3bIBAEMOr0 KOHTUHEHTa/IbHOr0, WAN POMaHO-repmMaHCKoOro, rnpasa, HOPU-
CTbl 06bIYHO OTMeYalT, YTO CTONIb HEOObIYHOE L0/TroNeTue ApeBHEPUMCKO-
ro npaea CBf3aHO C ero YHuBepcalbHbIM, BCEOOGBLEMIOLMM XapaKTepom,

n 10 m .

OCHOBAHHbIM Ha NI0rMYeCKN ACHOW, CTPOWHOW cucTeme . Tak, W3BECTHbIIA
3anafHblil TeopeTWk npasa P. [laBuj OTMeyan, u4To «PUMCKWUIA reHunii cosgan
IOPUANYECKYIO CUCTEMY, HE MMEloLLYI0 NpeLeaeHToB B Mupe»™t. KoHeuHo, B
KNacCMyeckoM U IOCTUHMAHOBCKOM MNpase, a Tem 60fiee B NaHAEKTHOM Mpase
HoBoro BpemeHun 3ta cuctema 6bla YK€ BCECTOPOHHE pa3paboTaHa MHOrM-
MW TOKONEHUAMU PUMCKUX W CPefHEBEKOBbIX tOPUCTOB. OUYeBUAHO, 4TO
CMCTEMa 3Ta BO3HWMK/A He Ha MYCTOM MecTe, HO OCHOBbIBAeTCA Ha MHOrOBe-
KOBOM OMbITe Pa3BUTUA PUMCKOrO LIMBUIBHOTO U NPETOPCKOro npasa.

Eule 04HMM HECOMHEHHbIM AOCTOMHCTBOM PWMCKOro MnpaBa CO BPEMEH
€ro BO3HWKHOBEHWA fABNANacb, ABNAETCA W, HafieloCb, OyAeT ABNATLCA €ro
OCHOBHas LUenb - CTpemfieHWe K CnpaBeAnuBoOCTW. PuMsHe He cuuTtanu
IOpMCTOM TOrO, KTO He npecnefoBan B CBOEN [eATeNIbHOCTW 3TOW rnaBHOM
uenn. VIMEHHO pMMAAHAM NpUHAANEXWUT YAUBUTENbHO Kpacusblili Mud o
TOM, u4TO 60ruHsa cnpasegnusocT KOCTULMA [ONblLUe BCEX APYruX 60ros
0CTaBanacb C NHOAbMU W NNLLIb B KPOBaBbI/ XeNesHblii BEK NocneAHein NOKu-
Hyna semnto {Ovid. Fast. 1. 251; Met. I. 150; luven. Sat. VI. 14-20) u ¢ Tex
nop oAy B NOUCKax CnpaBefnMBOCTM C MONb60I B3bIBAIOT K Hell, o6palyas
B30pbl K Hebecam. HeoTbeMIMMO OCHOBOW CNpPaBeA/IMBOCTU PUMSAHE CUU-
Tanum Jo6pyto COBeCTb, ONMLETBOPABLIYOCA B 60ruHe Fides, noatomy 6e3
cobniofeHns npuHuuna bona fides, T.e. A06POCOBECTHOCTW, B PUMCKOM
npase He WMena PUAMYECKON Cuibl HW OfHa chenka. MpuHuun gobpocose-
CTHOCTU ¥ oTcyTcTBMA 3n0ro ymbicna (dolus malus) Takxe cTan OCHOBOIA,
(OYHLAMEHTOM PUMCKOro npasa elie B apxamquKmﬁ nepuof - B 3aKOHax
uaps Hymbl Momnununsa n B 3akoHax X1 ta6nuu.

HekoTopble COBpPEMEHHbIE MCCNeAO0BaTENN apXauyeckoro pUMCKOro npa-
Ba CUMTalOT, UTO 3aKOHbl XII Tabnuu elle He UMENU HUKAKOW BHYTpeHHeMH
cUCTeMbl U NpeAcTaBnsnM coboli BCero nuib Habop MpUKas3oB, 3arpeToB U
npasun cypae6Hoii npoueaypbl'?. Hackonbko NpaBoOMepHbl MOA06HbIE YT-
BepXAeHMs? Befb OCHOBOI BCEro LMBW/BHOTO MpaBa caMu pUM/SHE Bcerga

% Mcropus rocysapcTea v npasa 3apybexHbix cTpad / Mog pea. O.A. XKuakosa w
H.A. KpaweHuHHnkoBoii. Y. 1. M., 1996. C. 105.

" NlaBug P. OCHOBHble MPaBOBble CUCTEMbI COBpeMeHHoCTM / MMep. B.A. TymaHoBa. M.,
1988. C. 51.

2 Bretone M. Storia del diritto romano. Roma; Ban; 1987. P. 105-106; Guarino A. Una
palingenesi delle X1l Tavole? | I Index. 1991. N 19. P. 225 ss.
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cyutanu MMeHHO 3akoHbl XllI Ta6m/|u,]'ﬂ'. OTctofa BMOJIHE ECTECTBEHHbLIM
66110 6bl NPEANONOXMNTb, UYTO YXE€ B ApPeBHElilleM PUMCKOM CBOJE 3aKOHOB
OblNN 3810XeHbl KaKne-T0O OCHOBbI CUCTEMbI LMBWUALHOIO MNpasa.

TakuMm 06pa3omM, Ham NPeLCTOUT PacCMOTPeTb KOHKPEeTHble MyTW BO3-
HWKHOBEHUA W pa3BUTUA PUMCKOrO MpaBa, BbIACHUTb, KaK B apxauyeckom
o6lecTBe, MOMHOM pas3/IMYHbIX MEPEXWUTKOB POLOBOr0 CTPOSA, CKfaAblBa-
NIUCb TakuWe OCHOBOMOMarawlue OPULNYECKUE NOHATUA, Kak ius (npaBo) u
lex (3aKOH). He MeHee BaXHO W BbIIBeHUE OCHOBHbIX 3aKOHOMEPHOCTEN
BO3HUKHOBEHMSA U pa3BUTUA MpaBa B [peBHelwem Pume. [M03TOMy Mbl
nonbiTaemMcs NpoaHanM3npoBatb M 0606WMUTL KOHKPETHble AaHHbIe aHTUY-
HO/i MWCbMEHHON TpaguuMu no MUCTOPUM BO3HUKHOBEHUA U pPa3BUTUA
[LpeBHelLIero puMcKoro npaea, yaenaumB 0co60e BHMMaHUEe CTaHOBAEHUIO W
pa3sBUTUIO B HOPMATUBHOM CO3HAHWW PUMIAH MOHATUA «3aKOH», a TakKxe
onpejeneHni0 3HaYMMOCTU M MecTa 3aKOHAa B pa3BUTUM [pEBHENLero
npasa PUMISAH.

CBoeobpa3ue pMMCKOI FOoCyfapCTBEHHON CTPYKTYpbl apxaunyeckoil 3no-
xu B VTU—LL BB. A0 H.3. 3aK/104anocb B TOM, YTO MepBOHAYanbHO cakpasb-
Hble WM rocyfapCTBEHHO-NPaBOBble WHCTUTYTbl elle He O6biin pasfeneHsbl.
Bonee TOro, gaxe 4MCTO rocyfapCcTBeHHble (YHKLWW OblNM He TONbKO 06sie-
YeHbl B CaKpasibHYH (OpMYy, HO U BbINOMHANNCH Pa3/IMYHbIMU XPeyeCcKUMu
Konnernamu. COOTBETCTBEHHO MNpaBO 3TOr0 Mepuoja pasBuMBasoChb Mpenumy-
WeCTBEHHO B cakpanbHoll topme. CnefoBaTeNnbHO, HEOOXOAMMO W3Y4YUTh
XapakTep APeBHeMWNX CaKpaibHO-MPaBOBbIX HOPM, a TaKXe MPOCAeAUTb UX
3BOJIIOUMIO OT PENUTMNO3HbIX Taby K MpaBOBbIM CaHKUMAM. Takas 3BofOLMA
6blla HeMbiCMMa 6e3 COOTBETCTBYIOLLEr0 Pa3BUTUA HEKOTOPbIX (YHKLWIA
OCHOBHbIX rOCYLapCTBEHHbIX WHCTUTYTOB, YCWU/IMBaBLUIUX 3HAYeHUe >Xpeue-
CKMX Konneruii. He MeHee BaXHO BbISICHEHME POMW LAPCKOI BnacTu, ceHarta
1 HapoAHbIX cobpaHuMil B nMpoueaype CO3[aHMA 3aKOHa, a TaKXe WCccrefoBa-
HUWe TOro, Kak M3MeHeHsnacb 3Ta pofib B XO4e pas3MThs PUMCKOro rocypap-
ctea B VIII—III BB. A0 H.3.

C Uenbio U3yuyeHWs MNpoLecca BbIJeNEHWs PUMCKOFO npaBa B 0COGYi0,
yXe He COBMajalolLyto C penurueid U mopanbto cepy B KHUTe Ha mMaTepuane
HappaTUBHbIX WCTOYHWUKOB aHANU3UPYeTCs POJib XKPEYecTBa B CO3AaHUM
CaKpanbHOro npaBa, B fAajbHelileM (OPMUPOBAHUM U PasBUTUM PUMCKOTO
ny6AWYHOrO M YacTHOro npaBa. O6paliaeTcs BHWMaHWe W Ha pacnpegene-
HUe ctepbl BAUSHUS XPEUYECKUX KONMErui Ha TY WKW UHYK CTOPOHY COLU-

3 Liv. 111. 34. 6; C/c. De orat. 1.193-195.
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.
anbHOW W MPaBOBOA XW3HW PUMCKOrO O06LEeCTBa, U HAa MONMTUKO-NPaBOBbIE
n cygebHble QYHKUUWN OTAENbHbIX, Hanbonee BaXHbIX KOMNErUiA, Taknx, Kak
aBrypbl, NOHTUQUKA U (eLmnansbl.

B kHure paetcd Takxe 0630p uctopuu cosgaHusa 3akoHos XII Tta6nuy u
aHann3 WX BHYTPEHHel CTPYKTYpbl, KOTOpble MO3BOMAIOT B 3HAYUTENbHOMN
Mepe CKOPPeKTUPOBaTb YCTOABLUMECA CTEPeOTUNbl B MPEACTABMEHUAX O POSU
COCNOBHO-KNaccoBoi 60pbbbl nie6ca B pa3BuTUM CBETCKOrO MUCAHOr0 Npasa,
0 XapakTepe ApeBHelillero LMBUILHOIO MNpaBa pUMAAH. MccnefoBaHue OT-
fLenbHbIX HOpM 3akoHOoB XII Tabnuy faeT BO3MOXHOCTb PacKpbiTh TakuWe Bax-
Hble 4epTbl apxaumyeckoro rnpasa, Kak MOHUMaHWe Moj 3aKOHOM fCHO Bblpa-
XEHHOW 1 3aUKCUPOBAHHOW MUCbMEHHO BOSIM HApOAa, FNaBeHCTBO MPUHLM-
na paBeHCTBa rpaxjaH nepej 3akoHOM, Mpaso anefnauuu K Hapogy, npusHa-
Hve Ny6MMYHON 1 YacTHON COBCTBEHHOCTW U BnageHnsa v T.4. HakoHel, onpe-
[leNleHHOe BHUMaHWe yfenseTcs B KHUre ¢opMmnpoBaHuto marmctpatckoin fides
publica, reHesucy u passutuio B IV—IIl BB. 40 H.3. NPeTOPCKOro npasa B He-
[ijpax apxaumyeckoro cakpasbHOro rnpasa, MokKa3sblBaeTcsa 0cob6af pofib ropoj-
CKOro npeTtopa B pacnpoCTPaHeHWUW NMPETOPCKOro npasa 3a npegens Puma.

MHOrme n3 pacCMOTPEHHbIX B KHWFe HOPM MO3BOMAIOT HaM MOHATb CUC-
TeMy apxanyeckoro npasa B LefloOM W 0co6Yl0 pofib B HEM 3aKOHa B YacTHO-
CTW. HekoTopble xapakTepHble 0COOEHHOCTU MpefCTaBAeHUs APEBHUX PUM-
NSH O COOTHOLIEHMMN 3aKOHa 60XECKOro ¥ YenoBEYECKOr0 Ha Beka BOLWN B
COKPOBWLLHMLY €BPOMEeCKOro npasa MU mMopanu, 3T0 Te 0CO6EHHOCTU, OTKa-
3aBLIMCb OT KOTOPbIX 0OWECTBO C HEM3OEXHOCTbIO yTpaTuao 6bl B 6yayuLieM
Ba)XXKHElLLINE OPUEHTUPbl B COOTHECEHUM 3aKOHa W CMpaBeinnBOCTU, MOpanu
1 npaBa. O6palascb K ONbITY NPOLIAOFO, Mbl JO/MKHbI B3ATb U3 HETO TO, YTO
He MOJBEPXEHO T/EHUIO C TEYEHMEM BPEMEHM, 4YTO ObIO, ecTb U GyaeT oc-
HOBOW LMBWIN30BAHHOTO Yen0BEYECKOro obuiecTsa.

2. OB30OP UCTOPUOTPADUNN

B KHWUre ncrnonb3oBaHbl U NOABEPTHYTbl KPUTUYECKOMY aHanusy paboTsl
KpynHeiwmnx 3anafgHbix pomaHuctoB XVI-XXI BB., KacawoLimecsa Kak BCEro
pasBUTMA apxanyeckoro PUMCKOro MpaBa, TakK W HEKOTOPbIX BaXKHEMLmnX
WUCTOYHMKOB apxanmyeckoro npasa, TakMX, KakK «LapCKue 3aKOHbI» W 3aKOHbl
XIl Ttabnuu,.
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XII Tabnuy, nossunuce B EBpone euwe B XVI B. Hauano Hay4yHomy uccnefo-
BaHWK nanuHreHesuca X1l Tabnuy nonoxun QpaHuy3ckuii y4yeHblii og-
(hpya, ero cUcTema BOCCTAHOB/IEHUS [ELEMBMPANbLHOIO CBOJAA Nerna B OCHO-
BY 6OMbLWIMHCTBA COBPEMEHHbLIX HayuHbIX u3gaHuit**. Ero coBpeMeHHMK
®paHcya bofieH Bnepsble nonbiTanca cobpatb M NPOKOMMEHTUPOBATbL He
TONbKo 3akoHbl XII Tabnuu, HO W 3aKOHbI NereHAapHoro uaps Pomyna®.
Ye TOorfa B OTHOWEHUN CTPYKTYpPbl AeLeMBMPanbHbiX 3aKOHOB CNOXMNI0Ch
[iBa fmameTpanbHO MPOTUBOMONOXHbLIX MHeHUA. Tak, bofeH 6bin yb6exaeH,
4TO 3TM 3aKOHbI BOMpanu B ceba Bce ApeBHelwee npaBo, BKAOYas cakpanb-
HOe MpaBo W NpaBoO MarucTpatos, a lofdpya CKNOHANCA K MPEUMYLLECTBEH-
HO CBETCKOMY MX XapaKkTepy.

BypHbIif BCNneck MHTepeca K pasBMTUIO apXxanyeckoro npaea NpuxoguT-
cA Ha cepegmHy XIX B. HanpaBneHue B wuctopuorpaduu, yTBepXaarLliei
BceoObemMnowniA xapaktep 3akoHoB XII Tabnuu, BKAWYaBWKUX B cebs ius
publicum, ius sacrum wu ius privatum, npeacTaBnsieT cAefaHHOe Ha NaTUH-
CKOM f3blKe WCCeA0BaHWe ronnaHAckoro ydeHoro E. Kcasbepa Jlenuspa'®.
OH paeT nofpob6HbIl aHanM3 cOBCTBEHHO PUMCKUX WM TFpPEYEcCKMX NepBouC-
TOYHWKOB 3aKOHOB, MOAPOGHO OCTaHaB/MBaeTCA Ha [AaHHbIX Tpaguuum o
HOpMax CcakpanbHOro u ny6/iMyHoro npasa B [fieLeMBUPanbHOM CBOAE W
paccmaTpuBaeT BaXKHelflune HOPMbl YaCTHOrO MpaBa, KOTOpPble, MO €ro MHe-
HUIO, BbiNM NOMeLLeHbl B KOHel, cBoga. dToll xe mosuuum npugepxusancs
UTanbSHCKUIT yueHblif JTogoBnko BanepuaHu, ocoboe BHUMaHWe yaensas, B
4aCTHOCTU, UMEHHO 3aKOHaM O penuruuM U maructparax, a TOYHee, 00 WX
Bennumn (maiestas)'’. HeoueHNMbI BKNaj B M3yyeHWe UCTOPUM U NCTOYUHU-
KoB 3akoHos XII Tabnuy cgenan npefctaBuTenb BTOPOro HanpabfieHUs -
HemeLkuil uccnegosatens [eHpux [lupkcen'®. B ero tyHAameHTanbHOM
Tpyde noApo6HO pa3bmparoTcA NOYTU BCe M3BECTHbIE HOPMbl 3aKOHOB, [aeT-
€A UX OPUANYECKUH aHann3 u npeanaraeTca PeKOHCTPYKLUMA UX CUCTEMbI, B
Lenom nosTopstowas Mogens Fogdpya. BmecTe ¢ TeM yuyeHblii cobpan yHu-

 Gothofredus J. Legis XII Tabularum fragmenta quae supersunt... // Operajuridica minora.
Lugdunum, 1733. P. 3-199.

% Fran. Balduini iurisconsulti Commentarii in libros quattuor: Institutionum luris Civilis: et
eiusdem libri duo ad Leges Romuli, & Leges XII Tab. Parisiis, 1554.

'8 Xaverius Carolus Leliuvre E. Commentatio antiquaria de legum XII tabularum patria.
Lovaniens, 1826.

 ValerianiL. Leggi delle X1l Tavole. Firenze, 1839.

"8 Dirben HE. Ubersicht der bisherigen Versuche zur Kritik und Herstellung des Textes der
Zwolftafelfragmente. Lpz., 1824.

2. 0630p ucTopuorpaguu

KanbHble CBefEeHWUS MNO3JAHEAHTUYHbIX W pPaHHEeCPeAHEBEKOBLIX aBTOPOB O
cynb6e feLeMBMpanbHOro cBofa. ABTOP CUMTAeT, YTO 3aKOHbl COAepXanu
HOPMbI NMPEUMYLLECTBEHHO YaCTHOr0 CBETCKOro npasa. Toii e mosuuuu B
OTHOLLEHWUM COAEPXaHWs 3TUX 3aKOHOB npuaepxuBancs apyrolft Hemeukul
topucT, M. ®OrT, n3faBlINiA TEKCTbl 3aKOHOB W MOAPOGHbLI KOMMeHTapuii
K HUM'. MIMeHHO ero usgaHue v no cell fieHb CNY>XWT OCHOBOW ANA BCeX
nocneaylowWwmnx nepemsfaHunii 3Toro apxamyeckoro ceoga. He MeHee BaXKHO U
Apyroe, OTHOCUTENbHO Hebonbloe wuccnefoBaHne M. @olirTa, nocsnme;}-

HOE MCTOpWM, BOCCTAHOBMIEHWIO W KOMMEHTApUAM «LAPCKUX 3aKOHOB»
PaccmMoTpeB 06LiMe CBOCTBA «LapCKUX 3aKOHOB» W OTMETWUB WX Penuruos-
HblIi XapakTep, a TaKXe MNPUHAANEXHOCTb K HenucaHomy npasy, PoOArT
obpalyaeTcs K BaxHeilwum Hopmam Pomyna, Hymbl Momnuauns n Tynna
Foctunua. TpeTbsA rnaBa €ro KHWIM MOCBALLEHA W3YYEHWIO APEBHEMLLNX
MUCbMEHHbIX TEKCTOB, COAepPXalinxX HOPMbl «LAPCKUX 3aKOHOB». OH ymno-
MWHaeT TaK Ha3blBaeMble KHUTM KOMMEHTapueB Lapeii, XpeLoB U marucrpa-
TOB, TabNnLibl CAMUX 3aKOHOB M ius Papirianum. Moapo6Ho ®oiirT octaHas-
NNBaeTCA U Ha nNpobreMe AOCTOBEPHOCTU CBefeHW Tpaguuum 06 3Tux 3a-
KOHax, 0TBepras rmnepKkpuTUYecKoe Hanpas/ieHWE WX OLEHKMW.
KpaeyrofibHbIM KaMHeM, 3af0XWBLUMM (YHAAMEHT Hay4YHOro M3yyeHus
UCTOPUM [pEeBHelillero pUMCKOro NpaBa, fBASETCS KanuTajbHblid Tpys Teo-
fopa MomMm3eHa No rocyfapcTBeHHoMmy npaBy [peBHero Puma, u no cei
[eHb He MOTepABLUMIA CBOeil akTyanbHOCTM?'. TlepBblii TOM ero uccnegoBa-
HUA MOCBALLEH U3YYEHUIO CaKpalbHbIX, BOEHHbIX, CYAe6HbIX U agMUHUCTpa-
TUBHbIX (YHKLUWIA PUMCKUX pecny6iMKaHCKWX MarucTpatoB. BTopoil Tom
HauMHaeTCca C MCCNefoBaHWA Lapckol BNacTu v ee WHCUrHuiA. Ocobo nog-
yepknBaeT MOMM3eH >Xpeyeckue GyHKUMM uapsa. [anee yuyeHblii Nogpo6HO
paccmaTpuBaeT maructpaTckume 0683aHHOCTM BEPXOBHOrO MOHTU(MUKa, OC-
TaHaB/NMBaACb, B YaCTHOCTW, Ha ero ponu B co3gaHuu leges regiae, a Takxe
Ha ero cyfebHblX nonHomoyumax. He mMeHee noApobHO OH pas3bupaeT U Xa-
pakTep apxauvyeckoro ceHara, uUccneflys 3HauyeHue TEpMUHa patres, Bblfenss
BHYTPUCEHATOPCKYIO KON/Ernio LEeHTYMBUPOB U aHanmM3upya cnocob BCTyn-
NeHNs B CeHaT B pas3/iMyHble Nepuofbl PUMCKOA ucTopun. Boobuie Hago
cKasaTb, 4YTo MOMM3eH OrpomMHOe 3HayeHue npupasan pPoan XpeyecTsa B

. VoigtM. Die XN Tafeln. Geschichte und System des Civil- und Criminalrechtes, wie-
prozesses. Lpz., 1883. T. .

2 Voigt M. Ueber die leges regiae. Lpz., 1876.
2! Mommsen Th. Rémisches Staatsrecht. T. I-LLl. Lpz., 1887-1888.
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(hopMMpOBaHMM apXxanm4yeckoro rocyfapcrBa W 3aKOHOAATeNbCTBA B Nepmof
uapeii n paHHeid Pecnyb6avku, cuuTas, 4YTO cama puMMCKas maructpartypa
poAMnach W3 XXPeyecTBa, M Has3blBas apxaumuyeckuin Pum «xkpeuyeckoi umne-
pueiin?2,

loBops 0 pab6oTax nNepBoi MOMOBUHLI XX B., HeNb3s 060MTM MONYaHUEM
uccnefoBaHns B 06n1acTu Ny6AMYHOr0 npasa, NpUHAANexalme WTanbsH-
ckomy topucTy . Houepe. B ogHoil 13 cBoux paboT OH [aeT PeKOHCTPYK-
LM pUMCKOro ny6/iuM4yHOro npasa, yAenss 60nblIOe BHUMaHWe apxauuye-
ckomy nepuody®®. Oco6blii MHTepec NpeACTaBNseT ero MCCNefoBaHWe pas-
NUYHBIX (DOPM HapoAHbIX cobpaHuii B [pesHem Pume®. PaccmaTpusas pas-
NNYUNSA MeXLY KypuaTHbIMW, LEeHTYPUaTHbIMA WU TPUBYTHBIMU KOMULWAMMU,
OH yKa3blBaeT Ha WX pasHble MOAWTUYECKME LieNn, B YaCTHOCTM B 3aKOHOAa-
TenbHOW o06nacTu. Mogpo6bHO aBTOpP OCTaHaBAMBAETCA Ha MecTax MNpoBefe-
HWS HapOAHbIX cO6paHWii, xapakTepe W MOPSAKe ronocoBaHWsA. 3HaunTesb-
HYI0 PO/ib YYeHbIA OTBOAWNT KOHTPO/IO CeHaTa 3a AeATeNIbHOCTbIO KOMULMIA.
Bonblwoii nHTepec npefcTaBnseT Takke kHura [pk. HWKKOAMHKM no dactam
nnebeiickoro TpubyHata, rAe CBefeHbl W MPOKOMMEHTWPOBaHbI [aHHbIe
WCTOYHWUKOB NO nnebeiickoMy TpubyHaTy OT ero OCHOBaHWA [0 3noxu Vm-
nepun®®. COOTBETCTBEHHO WCC/ef0BaTeNlb PAaccMaTpuUBaeT BCE 3aKOHbl I
nnebucunTbl paHHein Pecnybanku, CBA3aHHble C TeM WAW WHbIM NAe6eAcKum
TPUGYHOM.

HactoAawmnin 6ym B M3y4YeHWM apxamyeckoro npasa MPUXOMTCA Ha BTO-
pyto nonoBuHy XX B. Cpeau paboT o6uiero xapaktepa cnefyeT OTMeTUTb
4eTbIpEXTOMHOe wuccnegoBaHme @®. ge MapTuUHO «MCTOPMSA PUMCKOWA KOH-
CTUTYLUWUM», NepBblii TOM KOTOPOro MNOCBALWEH WCTOPUW BO3HWUKHOBEHMWS W
Pa3BUTMSA FOCYAApPCTBEHHLIX MHCTUTYTOB M MpaBa®. XapakTepusys HOpMbI
LLapCcKOi 3M0XW, OH MOAYepKMBAeT, B YACTHOCTW, YTO B OTHOLUEHUU 3TOFO
nepnoja Henb3s rOBOPUTbL O 3aKOHax, TakK Kak NpaBo TOrAa OCHOBbIBANOCh
Ha HenucaHbix 36blvasax. B paboTe aHrnuiickoro uccnegosatens P. Manmepa
paccmaTpuBaeTCq XapakTep KypuaTHOW oOpraHusauuu uapckoro Puma u ee

# Mommsen Th. Disegno del diritto pubblico romano / Trad, di P. Bonfante. Milano, 1973.
P.119-127.

% Nocera G. luspublicum (D. 2. 14. 38). Contribute) alia ricostruzione storico-esegetica
delle regulae iuris. Roma, 1946.
#Nocera G. Il potere dei comizi e i suoi limiti. Milano, 1940.
% Niccolini G. | fasti dei tribuni della plebe. Milano, 1934.
%DeMartino F. Storia della costituzione romana. Vol. I. Napoli, 1958.
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COOTHOLUEHME C Tpubamu n LeHTypuaMn?’. M3yuaeT aBTop W COOTHOLIEHME
TepMUHOB patres, patricii, plebs, cuutas, 4to nosBneHue nnebca He MOXeT
6bITb faTUpoBaHO paHee 494 r. o H.3. Mo MHeHUIO yyeHoro, pedopma Cep-
Bus Tynnua cnoco6CcTBOBasna 3aMeHe KypuMaTHOW KOHCTUTYLMMW Ha LEHTypu-
aTHyl0. BoobLie, NOCTENEHHY0 OTMEHY KypWaTHON KOHCTWUTYLMWU, HaBA3aH-
HOW naTpuuuMsMum W MOATBEPXAEHHOW B 3aKOHOAATeNbCTBe [eLeMBMPOB,
Manvep cBf3biBaeT NUWbL ¢ nobedoit nnebca M OTMEHOW NaTpULMAHCKON
MOHOMONIMN Ha OCHOBHbIE [O/MKHOCTU KOHCY/IOB, AWKTaTOpa, Laps >XepTso-
MPUHOLWEHNA W T[NaBHOrO KypuoHa. Bonbwoli WHTepec npeacTaBnseT u
KONnekTMBHas paboTa nof pefakuumeid [LPYroro aHraniCKOro Y4eHoro,
K. Paanay6a®®, nocBsilleHHas M3y4eHW0 counanbHoli 60pb6bl NaTpULMEB U
nnebees B VI-1V BB. A0 H.3. B 3TOl KHUre 0CO60ro BHUMaHWA 3acC/yXUBarT
ctatb ApHonbao MomunbaHo, XaH-Knoga Puwapa v Puyapga Mutdyenna
06 WCTOYHMKAX W XapakTepe maTpuuMaHCKo-nnebeiickoro pAyanusma. Tak,
MuTuenn [oKa3blBaeT, YTO apxanyeCcKuidi ceHaT Obll YNCTO MaTPULMAHCKUM
OpraHom, mpuyeM M3HayanbHO OH (POPMMPOBANCH U3 NpefcTaBUTeNeli poLoB
N Kpeyeckux KOMNermin u nAullb MOCTEMEHHO >XPeyecTBO Mepectano ObiTb
0053aTeNbHbIM YCNI0BUEM YNEHCTBA B ceHaTe. B cTatbe [pkepcu JIMHAepCcKo-
ro NPUMBOAUTCA W lOpUANYecKoe 060CHOBaHWE 3TOr0 Te3uca, CBA3aHHOE C
TPaKTOBKOW YMCTO MaTpuuMaHCKoi qopmbl 6paka - KOH(appeaLuu, KakoBas
Oblna HenpemeHHbIM YCMOBMEM BCTYMIEHUA B [O/DKHOCTL Liaps >XepTBOMpU-
HOlWeHni, ¢namuHoB u canueB. CTaTbqd Mapka Toepa KOMMeEHTUpyeT
X Tabnuuy feuemMBMpasbHOro cBofa. ABTOP BO3pPaXaeT TEM YYEHbIM, KOTO-
pble cumTaloT norpebanbHble 3aKOHblI AAPEBHUMMW HOPMAamW Mo OrpaHUYeHuto
pockoLuu.

M3 Haubonee HOBbIX PaboT MOXHO OTMETWTb KHUTYy Mapuo BpeToHe no
NCTOPUM PUMCKOTO Npaea®, B KOTOPOI aBTOp MOAHMMAEeT HeKOTopble 06uiMe
BOMPOChLI Pa3BUTUS PUMCKOI topucnpyfeHumn. Kacascb apxanyeckoro ne-
puofa, aBTOP MNMWLLET, YTO BaXHeWLUMM 37IEMEHTOM NpaBOBOW KynbTypbl
Lapckoro nepvofa 6blna cuna YCTHOTO CNoBa, a 3akoHbl XII Ta6nuy ctanm
nepBbIM MUCaHbIM NPAaBOM Gnarofaps BAMSHWIO TPeKoB. OJHAKO 3TW 3aKOHbI
ewle GOblIM «KOJEKCOM Ce/buYaH», COXpaHss MHOTMe MepexxKuTKu MpuMnUTH-
Bn3mMa. Oco6oe BHUMaHWe aBTOP YAENfeT posv NMOHTU(PUKOB B (hOPMUPOBaA-

7 palmerR.E.A. The Archaic Community of the Romans. Cambridge, 1970.

2 gocial Struggles in Archaic Rome: New Perspectives on the Conflict of the Orders/ Ed.
KA. Raaflaub. Berkeley, 1986.

® BretoneM. Storia del diritto romano. Roma; Ban', 1987.
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HW pumMcKoi topucnpyfeHunn, OCHOBAHHOW Ha «A3blKe 3HAKOB», pUTyanoB
N cUMBONOB. bosee TPafULMOHHYIO KOHLEMLMIO pasBUTUA PUMCKOTO apxau-
yeckoro npasa gaeT Jlymmkn AmupanTe®®. B nepBoil rnase CBOEl KHUTM OH
paccmaTpuBaeT posb MOHTU(UKOB B COCTaB/IEHUUN U COXPAHEHWUWN PENUTNO3-
HbIX 06blyaeB MnpefkoB. [eAaTenbHOCTb uapei u lex curiata de imperio oH
paccmaTpuBaeT NUlb B CBA3WM C MNpaBfieHWEM 3TPYCCKOM guHacTum, cneym-
afbHO OoCTaHaBnuBascb Ha pedopmax Cepsusa Tynnua. BTopas rnasa uenu-
KOM MoCBfLLeHa CO3faHut0 nnebelickoli opraHu3auumn, CBALWEHHBIX 3aKOHOB
n JlaTuHCcKOro forosopa. HakoHel, B TpeTbeil rnaBe paccmaTpuBaloTCs OT-
[eNlbHble 4YacTHoNpaBoBble HOpMbl 3akoHoB XII Tabnuuy. Kacaetca OH M
6opb6bI Nnebees 3a pasHonpasue B IV B. [0 H.3., a TaKXXe PasBUTUA NMOHTU-
(hMKanbHOW OpUCRpYAeHLun.

Ha npo6nemax xapakTepa rocyAapCTBEHHOW BAacTW M B3aMMOOTHOLLE-
HWIi natpuumnes n nnebees B LAPCKWiA M paHHepecny6nMKaHCKWII mepnog
ocTaHaBnnBaeTCs Takxke dpaHuy3sckuit nctopuk X.-K. Puwap®. Mogpo6Ho
paccmaTtpusas npo6remMy MPOUCXOXAeHUs nnebees, OH cuuTaeT WX MNpoO-
CTONOANHAMU, HEe WMEBLWIMMMW [JOCTyna B NaTpuuMaHCKWIi CeHaT, HO BXO-
gvBwuMu B coctaB populus. Bnepsble Kak cocnosue nae6c odopmunca
Wb B pe3ynbTarte BO3MYLEHUA LOMKHUKOB B 494 1. Ao H.3. K AaHHbIM
TpaguMuum 0 «UApCKUX 3aKoHax» B uenom u pedopme Cepsus Tynnusa B
YaCTHOCTW OH OTHOCUTCA C MOJIHbIM foBepuem. CreflyeT OTMeTUTb Takxke
pa6oTy Jlyugxu Kanorpoccu-Kononbesn®? 06 asonouum Puma oT poaoso-
ro obwecrtsa K rocygapctsy. Pa3bupas naTUHCKWiIA mepuopd pa3BuTnA Lap-
CKO/ BnacTu, OH COOTHOCMT BNaCTb peKkca C MOSIHOMOYMAMM KypUaTHbIX
KoMuunii n patres. Ob6pawiafcb K aTpycCKOMY Mepuofy, OH XapakTepusyeT
COOTHOLUEHME MexAy patres u nnebcom, Mexay Luapem W XpeyeCKumu
KOMMernsamm, a Takxe BblflefifeT OCHOBHble acnekTol pedopmbl Cepsus
Tynnus. 3akoH J1 X1l Tabnuy aBTOp CBA3bIBAET C MPUHLUNWANBLHO HOBOWA
ha3oii rpaxgaHCcKoi mctopum.

Cpean wnccnefoBaHuii o6Lero xapaktepa Haubonee BaXHbIM MHe Mpej-
cTaBnseTca (yHAaMeHTaNbHbI TPYA UTanbSHCKOro WcTopuka npaBa Canb-
BaTope TOHAO, CMeLManbHO MOCBALWEHHbIA WCTOPUM Pa3BUTMS PUMCKOM

®Amirante L. Una storia giuridica di Roma. Napoli, 1994,

* Richard J. -CI Les origines de la plebe romaine: Essai sur la formation du duahsme pa-
tricio - plebein. Rome, 1978.

* Capogrossi ColognesiL. Daila tribu alio stato (Le istituzioni dello state cittadino). Roma,
1990.
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Bsegenve 2. O630p ncTopuorpad

KOHCTUTYLUWW B LapCcKWii 1 paHHepecnyb6NMKaHCKNIA Nepruoasl * csoio pa6o-
TY OH HauYMHaeT C OLUEHKU TOro YHMKa/NbHOrO BKMafa, KOTOPbI BHEC/NA PUM-
CKas lpucnpyfeHLUmnsa B pa3BuTMEe BCeil eBPOMecKON umBuansaymm. Xapak-
TEPUCTUKY COBPEMEHHOW ucTopuorpaduy yueHblf HauyMHAeT C KPUTUKK
MOJEeNnn PUMCKONW apxamyeckoill KOHCTMTyLuMW, npeanoxeHHol euie Hunby-
pom. MNopvyepknMBas HECOMHEHHble MO3UTUBHbIE MOMEHTbI 3TON MOAeNU, OH
obpallaeT BHMMaHME Ha TO, YTO OHa NMPOHUKHYTA poMaHTu3mMom XIX B., rge
HeomnpaBAaHHbI KpUTULM3M COCEACTBYET C JIETKOMbIC/IEHHOW anpuopHo-
CTblO Te3ncoB. [lepexofs K nepuogy BO3HWKHOBeHUs Puma, C. ToHAO Bblje-
nseT cuHollkuam anbbaHCKOW n cabuHckoM KynbTyp, a Takxe AgpeBHeliwee
B/USIHWE 3TPYCCKON U rpevyeckoil KynbTyp. PWM OH paccmaTpuBaeT Kak afb-
6aHCKYI KOJIOHUIO, B NaTpULMAX OH CKNOHEH BWAETb BCAAHWYECTBO, a B
nnebesix - NEXOTUHLEB PUMCKOro Boiicka. CeHaT M KypuaTHble KOMULUKU OH
CYMTAET COOTBETCTBEHHO MNpPEACTABUTE/IbHBIMWU OpraHamu natpuuuara w
nnebca. PaccmatpuBas peXum LApPCKON BaacTU, OH 0cob6oe BHMMaHue 06-
pawaeT Ha ee BbIGOPHLIA XapakTep, a TakXe Ha KOOpAWHALMWI0 feATenbHO-
CTU Uaps C CeHaTOM UM KOMMLUMAMWU. HacneacTBEHHbIA Xe XapakTep BAacTb
Hayana npuobpeTaTth NMWbL B MEPUOA 3TPYCCKON AuHacTum. O6pawascb K
nepuofy paHHeli Pecnyb6nuku, C. ToHJ0 0C060 OCTaHaBAMBAeTCH Ha UHCTU-
TyTe provocatio Kak orpaHMuuTene KOHCY/bCKOW BfacTu, a TakXe Ha 3apox-
neHun nnebeiickoii marucTpaTypbl. PaccmaTtpuBas 6opbby nne6ca 3a BBege-
HWe MUCAHOro npasa W AeATeNbHOCTb AeLemMBMPOB, TOHAO MPUBOAUT AOKa-
3aTenbCcTBa BAMAHUA Ha 3akoHbl XII Tabnuy pasnnyHbIX TPEYECKUX KOLeK-
COB M (WMIOCOMNCKO-NONUTUYECKUX CUCTEM. 3apOoXAeHWe PUMCKOro MexXay-
HapoA4HOro npaBa uccnefoBaTeb OTHOCWUT K MepBO6GLITHOM 3Moxe, paccmart-
puBas npoueaypy O6bABMEHUS BOMHbI U 3aknyeHus mupa. «Llapckue 3a-
KOHbl» U ManupueB COHOPHUK OH cuymMTaeT 6e3yC/IOBHO COOTBETCTBYHOLWMMM
LLlapCcKoW 3noxe, Tak Kak camMa [pPEBHOCTb f3blka W CTUNA HEMHOTMX COXpa-
HUBLUMXCA LMTaT CBUAETENbCTBYET B NOMb3Y 3TOro. 3akoHbl XII Tabnuy oH
nonaraet HamuCaHHbIMW B CTUXOTBOPHOW (opMe, MOAYEPKUBAA PUTMUKY
TEX HEMHOIMX COXpaHUBLUUXCH (DparMeHTOB, KOTOpPble UMEKTCHA B HaleMm
pacnopsbkeHun. Takoll cneumduyeckmii UCTOUYHMK NpaBa, Kak leges sacratae,
OH CBfA3bIBaeT C [peBHeWleW caHKuMeW sacer esto, obecneymBaroulei, B
4YaCTHOCTW, HENPUKOCHOBEHHOCTb MarucTpatoB. [OBOpPSA O 3apOXAEHWUU PUM-
CKOW lOpUCNpyfeHLMM, OH nNofyepkmMBaeT, YTO B OCHOBE ee 6e3yC/ioBHO
NeXWUT penurnosHas marpuua. B To e Bpems Hanuume ny6anyHbIX 3aKOHOB

¥ TondoS. Profilo di storia costituzionale romana. I. Milano, 1981.
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XIl Tabnuy cfenano BO3MOXHBIM CHayana NOHTUQPUKANbHY, a BNOCNEeACT-
BN U CBETCKYIO WX UHTepnpeTauuto.

M3 paboT no oTfenbHbIM npobnemam UCTOPUM PUMCKOTO apxanmyeckoro
rocyfapctsa W 3aKOHOAATeNbCTBA ChefyeT YMNOMAHYTb KHUry T[beTpo fe
®paHyMWK, MOCBALEHHYIO WCTOPUM LAPCKOW BNacTu B ApeBHeiwem Pu-
me*. PaccmoTpes couumanbHylo cTpykTypy (pagus, familia, gens), a Takxke
Penurno3Hble acnekTbl BacTU MnepBo6bITHOro Puma, aBTop obpaljaetcs K
aHanM3y TepMuHa creatio B OTHOLIEHUM Lapa M Maructpatos. B cBasm ¢
3TUM OH paccMaTpuBaeT patres KakK pPennruosHble KoMnernm u Kypum Kak
pofoBble 06befuHeHusa. [lofyepKuBas BaXHOCTb akTa WHaBrypauum uaps,
e ®PpaHuMwn obpalaeT BHUMaHWe Ha Pofib B 3TOM aKTe KypuaTHbIX KOMU-
uuiA 1 patres. [ocTtaToyHO NOAPOGHO OH OCTaHaBNMBAETCA M Ha PasNUHbIX
(YHKUMAX KYpUATHbIX KOMULMIA 1 ceHaTa. [paBneHne 3TPYCCKON AMHACTUK
OH CBA3bIBaeT C KPWU3NCOM MOHapXuMyeckoi (OpMbl MpaBfieHus, a nepexos K
pecny6inKe 0OBACHAET XWBYYECTbIO [O3TPYCCKUX NATUHCKUX WHCTUTYTOB
1 ux nobepnoi.

Llapckuii mepuof M «UapCKnMe 3aKOHbl» PacCcMaTpUBAKTCA B €Lle OfHOIA
MOHOrpadum yxe ynomaHytoro Canbsatope ToHmo®. Oco6eHHo noapo6HO
aBTOp OCTaHaBNMBaeTCA Ha ius Papirianum, nonaras, B YaCTHOCTMW, 4TO Tpa-
OVLMOHHAA [aTUPOBKA [aHHOro c6opHMKa KOHUoM VI B. [0 H.3. BMOSHE
npasgonofo6Ha. OH cuyuTaeT, YTO Ha cojepXaHue cOOpPHMKA OKasan BUA-
HuWe mpouBeTaBWuWii Torga Ha tore Mtanuu nudaropensm. [anee aBTop pas-
6vpaeT YronosHble 3akoHbl Hywmbl Momnunus, 0cobeHHO nofpobHO ocTa-
HaB/NMBAaACb Ha CEMaHTWMKe Cnosa paricidas.

HakoHel, BecbMa NoApo6HO XapakTep LAPCKOA BMacTu U «LapCKue 3a-
KOHbI» paccMatpuBaloTca B (YyHAAMeHTanbHOM MWCCnefoBaHUM JlopeHLo
dawmone®®. Mpexae BCero aBTop NPU3HaeT TaKol UCTOUHMK, KakK «PUMCKUe

3 ApeBHOCTU» [MOHMUCUA [anukKapHaccKoro, BMOJHEe 3acNyXuBalolWwuMm [A0Be-
pua. Oanee dawimoHe aHanu3upyet 3akoHbl Pomyna u Hymbl MMomnununs.
Mepexofs K 3aKOHaM TakK Ha3blBaeMON 3TPYCCKON AMHACTUW, YYeHbIA 0Co-
60e BHMMaHMe o0b6palyaeT Ha HOBaLMOHHbLIA xapakTep pedopm Cepsua Tyn-
nvda. Wccnegya B LeNOM XapakTep Lapckoi BnacTW, OH MOAYepKMBaEeT ee

HeorpaHW4YeHHOCTb Mpex/ae BCero B 06nacTh 3aKOHOAATENbCTBA.

“ De Francisci P. Primordia civitatis. Roma, 1959.
* Tondos. Legesregiae eparicidas. Firenze, 1973.

% Fascione L. Il mondo nuovo: la costituzione romana nella «Storia di Roma arcaica» di
Dionigi d'Alicarnasso. Vol. I. Napoli, 1988; Vol. Il. Napoli, 1993.
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2. O630p ucTopuorpadum

BnacTb ceHaTa LapCKoi u pecnyb6nMKaHCKOW 3MOXU paccMaTpuBaeTcs B
kHure A. Buckapau®. OH oTMeuaeT ponib MpeacTaBuTenell gentes B hopmu-
poBaHuM ceHaTa, 06CyxAaeT npobneMy gonycka nnebees B CeHaT, BAUAHUE
auctoritas patrum Ha peweHne Komuumini. Ty >xe Npobnemy u3yyaeT B CBOEN
MoHorpaguu B. MaHHnHO®, Bbifensas TpuM OCHOBHbLIX Mepuoga pasBUTUA
PMMCKOro apxauueckoro ceHata: 1. [lMepuod naTUHCKO-CabWHCKOW MOHap-
Xuu. 2. 3tpycckas guHactusa. 3. Mepsble Beka Pecny6auku. OH creunanbHO
0CTaHaB/NMBAETCA Ha 3HAYEHUM TepMUHOB auctoritas, creatio, populus n lex
curiata de imperio. 3aTem OH paccmaTpuBaeT TEXHWKY MPUHATUA 3aKOHAa B
anoxy Pecnybnuku, B 4aCTHOCTM MNpefBapuTeNibHOe pelleHue ceHarta [Jo
BbIHECEHUA 3aKOHOMPOEKTa Ha HapoAHoe cobpaHue W paTUdUKaLMIO 3aKoHa
nocne MPUHATUA ero Ha Komuumax. fanee MaHHUHO uccnefyeT COOTHOLIe-
HWe BNacTW CeHaTa W HapoAHbIX COBpaHWil, BKpaTLe u3naras UCTOPUIO Kypu-
aTHbIX, LEeHTYpuaTHbIX U TPUBYTHbIX KOMUUMiA. OH NoJYepKMBaeT, YTO He-
06xogumo pasnuyatb nnebelickue concilia tributa u o6weHapogHble Tpu-
OyTHble KOMUUMW. VIHTepec npeAcTaBnseT Takxke KHUra ®paHka e MapuHu
ABOHLL0, XOTS OHa U NOCBALLEHA MPEUMYLLECTBEHHO CEHATY 3MOXWU MPUHLK-
nata®®. Kuura nogpo6Heiilumm 06pa3som pa3bupaeT CEHATOPCKYIO IOPUCAMK-
LUM0 B TrpaXKiaHCKOM U Yro/fioBHOM npolecce. BaxeH cam npuHUMN pac-
CMOTPEHUA CeHaTa Kak «KOMMeruu cygen», 4To W3HayanbHO 6bl1O CBOMCT-
BEHHO ceHaTy. HakoHel, 3acnyXusaeT BHUMaHUA (DYHLaMEHTalbHOE ucche-
[0BaHNe (hpaHLy3cKoro yueHoro M. BonuedoHa-Kyapu®® no nosgHepec-
nybavkaHCKOMY ceHaTy. [ns ueneid HacTosWeld MOHOrpatuum OHO BaXHO
TeM, 4TO aBTOp NoApobHeliwnm obpa3om pasbupaeT BOMPOC O MecTax 3ace-
[aHuii ceHaTa, OTMeyas, 4To momumo Kypumu 3Tu 3acefaHus 4acTo NpPoXo-
ounu B xpamax Kanutonuilickoro xonma, a Takxke B xpame Kactopa, xpame
Cornacus n gp. Ha moi B3rnag, a7oT (hakT NMILIHMIA pa3 NoATBepXaaeT cy-
LLeCTBOBABLUMA M3HAYaNbHO CaKpasnbHbI/i aCMeKT AeATeNbHOCTU CeHaTa.

MoHaTne «Hapog» (populus) M ero cBsi3b C PasNMUYHbIMU AcNeKTaMu puUM-
CKOFO apXauuyeckoro npasa u3yualTcs B khure M. KatanaHo*'. [las o6wwup-
HYIO UCTOpMorpaduio BoMpoca, UcciefoBaTeb MNOAPOGHO pa3GupaeT BCe

¥ BiscardiA. «Auctoritaspatrum». Problemi di storia del diritto pubblico romano. Napoli,
0.

38

wMannino V. Lauctoritas patrum. Milano, 1979.

p DeMariniAvonzo F. La funzione giurisdizionale del senato romano. Milano, 1957.
Bonnefond-Coudry M. Le senat de la republique romaine de la guerre d'Hannibal a

Auguste. Rome, 1989.
CatalanoP. Popultis Romanus Quirites. Torino, 1974.
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cnyyanm ynotpe6feHuMs TepMWUHOB, 00603HAYaloLWMX KOMNMEKTUB T[paxAaH,
oTMeyast, 4To apxanyeckuii TepmuH poploe 0603Havan He OA4UH, & MHOXECT-
BO HapofoB, 06befuMHeHHbIX Pumom. [anee OH paccMaTpuBaeT OTpaKeHue
3TOro TepMuHa B npase (peLmanos, NOHTUGMKanbLHOM (sacra popularia) u
aBrypansHom npase (auspicia populi). MNMpo6nema HapofoBnacTUa uccnegy-
eTca U B MOHOrpaduu Lpyroro MTanbfHCKOro topucta - [xoaHHu [o6pa-
HO". OH KOHLEHTPUPYET BHUMaHWe Ha 3apOXAEHUN MHCTUTYTa nnebelicko-
ro TpmbyHaTa u ero (yHkumsax. WM3yuas npobnemy npoTusopeuuit mexagy
naTpuuMaMm 1 nnebcom, OH 0cob60e BHMMaHWe yfenseT PacKpbiTUIO MOHSA-
TS potestas M ero COOTHOWEHWIO C MNOHATMAMW imperium, auctoritas,
auspicia n ius. WccnegoBaTenb OTMe4yaeT M 3aKOHOAATE/NbHYH aKTMBHOCTb
nnebca n nnebeifcknx TpubyHOB B Mepuoj OT mepBoit ceueccun 494 r. fo
H.3. BMNNOTb J0 [pakxoB um Cynnbl. MNpoucxoxgeHne nneberickoro TpubyHa-
Ta n ero ceasb c leges sacratae u foedus nmpocnexusarTcs B KHUIE MCNaH-
CKOFo topucta AHTOHMO BuHbsaca*®. ABTop nogpo6HO ocTaHaBAMBaeTCA Ha
B3aMMOJeNCTBMM TPUOYHCKOM BNacTW C BNAcTbi0 MarucTpatoB M CeHarta.
[oBOpA O CYWHOCTU NepBOHa4yanbHOro nnebeiickoro TpubyHaTa, OH CKIO-
HAETCA K TOMY, YTO 3TO Obial HE CTONbKO PEBOJOLMOHHBIA, CKOMbKO 3BOMIO-
LMOHHbIN OpraH, B pamkKax KOTOpPOro pa3BMBanocb M noHATue lex Kak oc-
HOBHOTO WHCTPYMeHTa HapoAoBnacTus.

O BaxHeLWeRn cTagnm pasBUTUA PUMCKOFO apxamyeckoro mpasa - 3ako-
Hax XII Tabnuy - B nocnefHve AecATUNeTUS HanucaHo AOCTATOYHO MHOrO
Kak MOHOrpadguyeckmx paboT, Tak M OTAeNbHbIX CTaTeil. OcTaHOBMMCH Ha
BaXHEMLNX U3 HUX. W3 aHrN0R3bl4HbIX UCCNef0BaHWU MOXHO YNOMAHYTb
KHUTY A. YO0TCOHa, UCCNefyroLero 0CHOBHbIE MONOXEHUS AelemMBUpanbHo-
ro ceoga*. ABTop cumTaeT, uTo 3akoHbl XII Ta6auL OTpaxalT MpaBo ap-
Xanyeckol arpapHoil 06WuHbI, NO3TOMY [aHHble 3aKOHbl HECOMOCTaBUMbI C
KOA4EeKCOM B COBPEMEHHOM 3HauyeHuu 3Toro cnosa. [euemBupanbHblii cBog,
Mo MHEHWIO YOTCOHa, Perynumposan Wb OTAeNbHble Ka3yCbl U HE WMen
Kakoil-nn6o onpegeneHHor cucTemaTmsaunm HoOpMm. B KHWre HemeLKOro
ydyeHoro O. bBbepeHaca uccnefyloTcs HOPMbl 0653aTeNbCTBEHHOr0 npasa
(stipulatio, nexum) u cygonpoussogcTBa 3akoHoB XII Tabauy®. Tak, oH

*2 Lobrano G. 1l potere dei tribuni della plebe. Milano, 1983.
** VinasA. Funcion del tribunado de la plebe: reforma politica o revolution social? Madrid,

1983.
4 Watson A. Rome of the XI1 Tables. L., 1975.

“ Behrends O. Der ZWolftafelprozess. Zur Geschichte des rémischen Obligationenrecht.
Gottingen, 1974.

2. O630p ucTopuorpaguu

0CTaHaBNMBAETCA Ha (DYHKLMAX KOHCYNa, KBectopa W 3fjuna, B YaCTHOCTW Ha
PX npase BbI30Ba B cyf. OH npefnaraeT NepecMOTPeTb COAEPXKAHME MepBbIX
BYX Tabnuy, monaras, 4yto nepsas Tabnuua perynuposana npaBoBble 0THO-
LWEHNA NnL, a BTOpas OTHOCWUNACb HEMOCPEACTBEHHO K cyAeGHOMY npouec-
cy. HakoHel, Henb3a He OTMETWUTb CTaTblO APYroro HemewuKoro uccnefosa-
Tens - k. [enbua, B KOTOPON AaeTcAd OO6bEKTWUBHbIA aHanu3 CTeneHu rpe-
4ecKoro B034eliCTBMS Ha AeLeMBUpanbHOe 3aKOHO4ATEeNbCTBO “

Hanbonee BaXHbIM uCCnefoBaHMEM B 06M1acTU NanMHreHesnca 3aKOHOB
XIl Tabnuy cnepyet cuMTaTbh KHUIU UTaNbAHCKOro yyeHoro Onusbepo Au-
nnbepto. B nepBoM TOMe CBOEro uccnefoBaHUs oH nogpobHeliwmm obpa-
30M pas3bupaeT BCe Te MCTOYHUKMW, KOTOPble MO3BONAKT HaM CYAWUTb O
CTPYKTYype 3Tux 3akoHOB*. Peub naetT o kommeHTapusx flabeoHa u las K
3akoHam XII Tabnuu. YudeHbl! NpuUXoauT K BbIBOAY, YTO AafieKO He BCe
(parmeHTbl 13 [ad, a Tem 6onee JlabeoHa crnefyeTt CBA3bIBaTb HEMNOCPEACT-
BEHHO C feLemMBMpanbHbIMW HOpPMaMM, TaK KakK 3TW HOPUCTbl FOBOPWUIK
60/ble O COBPEMEHHOM UM, a HE O fjpeBHEM npase. 10 MHEHUIO nccnenoBa-
Tens, ropasfo 6onee mcTopuyeckuil xapakTep HOCAT KOMMeHTapuum ABna
Fennua K XII Tabnuuam M UMEHHO OHW OTYaCcTW MO3BONAKOT BOCCTAHOBUTH
NnopsfoK M3M0XEHUA HEKOTOPbIX AelemBupanbHbIX HOpM. [pyu BOCCTaHOB-
NneHUn CTPYKTypbl X Tabnuubl yyeHblit npuberaet Kk aHanudy De legibus
LimuepoHa. B 3aknioueHue aBTOp nonaraeTt, Y4TO MPeA/IOXEHHbIA MeTog no-
3BONISIET YTOUHUTL CTPYKTYPY [AeLemMBUpPanbHOro 3akoHofaTenbcTBa. BTopoii
Tom O. AnnnbepTo LenMKOM MocBAWaeT 6GoraTewwer ucTopuorpapum us-
paHuii 3akoHos XII Tabnuy ¢ 1515 no 1996 r., BkAwuawowein B cebs
132 n3paHua®®. HakoHel, B OTAenbHOVW CTaTbe aBTOP paccMaTpuBaeT Cyabby
3aKoHOB B 3N0OXy No3fHe# Vmnepuu, [okasbiBas, YTO TEKCT 3TUX 3aKOHOB
CylLecTBOBaN 1 6bl1 XOPOLIO M3BecTeH elye B IV-V BB. H.3.*°

Bonblwoil uHTepec npeAcTaBnseT TakXe KHUra NONbCKOW wccnefoBa-
TenbHNLbl Mapuu 3abnouka®. AsTop o6palaeTcs K nctopuorpagun XVI 8.
no usyyeHuto Xl tabnuy. OHa OTMeYaeT, YTO BrepBble NOMbITaNCcs BOCcCTa-
HOBUTbL NOPSLOK AeLemMBUpanbHbiX 3aKOHOB MoraH OnbgeHpopn, y6exneH-

“ DelzJ. Der griechische Einfluss auf die Zw6lftafelgesetzgebung I I Museum Helveticum.
T.23. Ne2. 1966. S. 69-83.

“ Diliberto O. Materiali per la palingenesi delle XI1 Tavole. Vol. I. Cagliari, 1992.

“ Diliberto O. Materiali per la palingenesi delle X1I Tavole. Vol. 1. Cagliari, 1998.

9 IunnbepTo O. 3HaHMe 1 pacnpocTpaHeHHOCTL XTI TabaunL, B anoxy nosaHeit Vimnepum //
[pesHee npaso. Ne 2. 1997. C. 74-83.

%0 7abiockaM. Ustawa XT tablic: Rekonstrukcje doby Renesansu. Warszawa, 1998.
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HbIl, YTO ApeBHMe 3aKOHbl Tak Xe, Kak u TpakTaT LuuepoHa De legibus,
6bl1Y pasfeneHbl Ha TPW YacTu: ius sacrum, ius publicum u privatum. Fog-
(hpya e OTOLWEeN OT 3TON CMCTEMbI M XOTS COXPaHWN Tpex4yacTHOe fefeHue,
Ha NepBoe MecTo NOCTaBWA UMEHHO YacTHOMPaBOBbIE HOPMbI, OTOABUHYB Ha
BTOPOI nnaH nybAnyHoe U cakpanbHoe mpaso. locnegHas mModenb W cTana
HblHe npeobnajatolleid, YTo, OLHAKO, He MPUHMXKAET 3HaYeHWs nccnepoBsa-
Huii OnbfeHpopna.

HakoHel, cnefyet 0co60 OTMETUTb HEAaBHO BbILLEALIYIO KONNEKTUBHYIO
MOHOrpaduio nog pegakumeii M. Am6bepa®, B 3HauMTenbHOl Mepe nepe-
CMaTpMBaloWYy TPagULUOHHBIA MNOAXOA K MalMHreHesucy 3akOHOB
XII Tabnuy. 3pecb paccmatpuBalroTcs uctopma cosgaHus 3akoHoB X1l Tab-
vy un nx cogepxanme (M. Am6ep), NPoOBOAUTCA UX CPAaBHEHME C COXPaHUB-
lwmmMuca pecnybnMKaHCKMUMK 3akoHamu o maructpatax (JI. Mennekku), wmc-
cnefyetca cofiepxasluasca B Xl Tabnuuax KOHUenuusa rocygapctsa no
faHHbIM Monubusa n UunuepoHa (K. Kappacko apcus), gaetcs aHanus nep-
BOI0 pUMCKO-KaptareHckoro pgorosopa ([. Hopp), paccmatpusatotca na-
TUHCKO-puMcKnii gorosop Kaccua (4. Kpemep), BONpPOC O BO3MOXHOCTM
nanuHreHesmca Tekcta 3akoHos XII tabnuy (O. AunubepTo) u T.4. LaHHas
KHuUra, 6e3ycnoBHO, CMOCOOGCTBYET MEpPecMOTPYy YCTOABLUMXCA B WUCTOPMO-
rpagumn B3rnagos Ha 3akoHbl X1 Tabnuuy NpeMmyLeCTBEHHO Kak Ha MCTOY-
HWK YacTHOro npaBa W AaeT CTUMYN K pPa3BUTUIO HOBbIX UAei, Mbo 3Haum-
TefbHas YacTb CTaTel KHUIM MOCBfLLEHA MMEHHO BOMpPOCY Ny6/WYHOrO U
CaKpasbHOro npasa B 3TUX 3aKOHax.

[ns pelweHns 3afady, MOCTAaBJEHHbIX B HacTosillell paboTe, 60/bLUYIO
BaXHOCTb MMEIOT TakXe WUCCNeJ0BaHWs HEKOTOPbIX OTAENbHbIX yacTeid ap-
Xau4yeckoro npaea, B YacTHOCTU CakpafbHOro npaBa. CUCTeMa cakpaibHOrO
apxau4eckoro npaea, OMNWCAaHUE BUAOB [APEBHEALINX OUUCTUTENbHBLIX PU-
TyanoB U >XEPTBOMPUHOLWIEHWA NpefCcTaBfeHbl B COAePXaTeNbHOW CcTaTbe
Mackyane Boun®. XapakTep W cofepxaHue [peBHEeRLIMX XPeUecKnX KHUT n
KOMMEHTapMeB, a TakXe OLeHKa pPoiu M MecTa Peuruo3Ho-1puanYecKoii
CUCTEMbl B PUMCKOM MpaBe BOO6LLE AAOTCA B WUCCNeAoBaHUNM DpaHUYecko
Cunn®. MpaBo (eunanos u ero BAMAHWE Ha pa3BMTWE ius gentium npocne-
XnealoTca B kHure M. Katanauo®. ny6okoe nccnegosaHue apesHeliwweii

‘18
' Le Dodici Tavole. Dai Decemviri agli Umanisti / A cura di M. Humbert. Pavia,
2005.
’2 VociP. Diritto sacro romano in etaarcaica// SDHI. N 19. 1988. P. 38-103.
*® SiniF. Documenti sacerdotali di Romaantica. I.: Libri e commentarii. Sassari, 1983.
*4 CatalanoP. Linee del sistema sovrannazionale romano. Torino, 1965.

2. 0630p ucTopuorpaguu

o

topmbl ncka legis actio sacramento ¥ ero TecHeiiwas CBA3b C penuruen
faHbl B cTaThe P. CaHTopo®®. Bceo6bemiollee MCCNe0BaHNe CaKpanbHoi
CaHKLMM Sacer esto 1 ee 3BO/IOLMM NpoBen B ceoell kuure P. dwopu®®. Mo-
CTEMEHHYI0 3BOMIOLMIO YIONOBHOrO MnpaBa W CyLOMPOM3BOACTBA, B [APEB-
HelWnin nepuof CyLLeCTBOBABLUEr0 KakK 4aCTb CakpanbHOro npaea, npocre-
XNBaeT B CBOeii Knure BepHapao CaHTaniouma®. OcCo6eHHO MoApo6HO OH
0CTaHaB/IMBAETCA Ha BBELEHWM 3aKOHOB 06 anennauuMm K HapogHomy cobpa-
HWUIO B MepBble rofbl Pecnybanku u ux pasBuTUM B LeLeMBMPanbHOM 3aKO-
HofaTenbCTBe. 3akOHbl MepBbiX NeT Pecny6iMkM U UX CBA3b C penuruein
paccmaTpuBaloTCca B KHure A. MacTpounHkee®. B 4acTHOCTW, OH o6pauiaeT
BHMMaHWe Ha TO, 4YTO TpaguuMa NPUNUCLIBAET WMMEHHO MEPBOMY KOHCYNy
BpyTy OTMeHy HeKOTOpbiX (DOPM Ye/0BEYECKMX >KEPTBOMPWUHOLIEHWIA, CBOWA-
CTBEHHbIX 3TpyccKoMy 06psgy. HakoHeu, rnyb6okoe uccnefoBaHue MepBo-
HayanbHOro 3HauveHus BbipaxkeHus lege agere npoBoguT [xoBaHHM HwuKo-
ama®. OH, B yacTHOCTW, 06pallaeT BHUMaHMe Ha TOT (haKT, 4TO W3HauanbHoe
3HayeHne TepMmuHa lex CBA3aHO C MNPOU3HECEHWEM TOPXECTBEHHbIX CNOB
HYyHKynauuw, cnegoBaTenbHO, MepBoHayanbHO lege agere 03Hayano «femcr-
BOBaTb B Cyfe MOCPeACTBOM ONpPeAefieHHbIX CNOB».

B Poccum koHua XIX - Hayana XX B. uccnegosaHus B obnactu apxau-
Yyeckoro PMMCKOro rocyjapctsa W 3aKOHOLATe/NbCTBa TakXe 6bliu focTa-
TOYHO WHTEHCUBHbIMK. M3 00WwMx paboT No MCTOPUU PUMCKOro rpasa
GonbLIoii MHTepec npegcTaBnseT kHura H.M. Boronenosa®™. Mpugepxusa-
AICb B LIENOM TPaAWLMOHHOK MoAenun yyebHMKa, aBTOP B HEKOTOPbIX Cly4asx
[laeT BecbMa Nofpo6Hoe UM aprymeHTUPOBaHHOE ONUCaHWe OTAeNbHbIX ap-
XauyecKux rocyfapCcTBeHHbIX UHCTUTYTOB U HOpM. Tak, ocoboe BHMMaHue
OH Y[lenseT pofloBOMY MpaBy LLAPCKOro Puma, CCblNascb Ha CyliecTBOBaHWe
He TONbKO 0COObIX PENIUTUO3HBLIX KYNbTOB U 00bIYAEB B KaX[OM pofe, HO U
Ha TakK HasblBaemble decreta gentilicia (Liv. VI. 20. 14). XapakTepusys co-
[lepXXaHne LapCcKoW BnactTu, OH MOABEpPraeT COMHEHMIO Hanuuue y Laps

% santoro R. Legis actio sacramento in rem Il Annali del seminario giuridico dell' Univer- ~
sita di Palermo. Vol. 30, 1967.

* Di Fiori R. Homo sacer: Dinamica politico-costituzionale di una sanzione giuridico-re-
ligiosa. Napoli, 1996.

:T SantaluciaB. Diritto e processo penale nell'antica Roma. Milano, 1989.

"~ Mastrocinque A. Lucio Giunio Bruto: Ricerche di storia, religione e diritto sulle origini
della repubblica romana. Trento, 1989.

% NicosiaG. Agere lege//Silloge. Scritti 1956-1996. Vol. II. Catania, 1998. P. 433-463.

* BoronenosH.M. Yue6Huk ncTopum pumckoro npasa: Mocobue K nekumsm. M., 1895.
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3aKOHOJaTeNbHOM BnacTM, HO B TO >Ke BpeMs MpuU3HaeT [OCTOBEPHOCTb
60MbLWMNHCTBA PENUTMO3HBIX HOpM Pomyna u Hywmbl Momnunua, nogsepras
COMHEHUI0 nuwb ceefeHna o 50 3akoHax Cepsus Tynnua u o MNManupresom
c6opHuke (C. 51-53).

Hanb6onee wuHTepeceH 0630p ApeBHelileli MCTOPUM NOHTU(UKANBHO
lopucnpyfeHumn. Paccmatpusas XapakTep KOMMEHTapueB MOHTU(UKOB,
H.M. bBoronenos BblgensieT TpU acnekta WX NpaBoBOW AeATENbHOCTU:
respondere, cavere, agere. [epBbili acnekT OH CBOAMT K WHTeprpeTayuu
felficTBYIOWMX 3aKOHOB, BTOPON - K CO3[4aHWI0 TOPXXECTBEHHbIX PEenNrnos-
HO-NpaBoBbIX OPMYyN 1 06PAAOB 3aK/OYeHMs LOr0BOPOB, 3aBewaHuil u T.4.
HakoHel,, TpeTuif acnmekT - agere - OH OnpefenseT KakK CO3faHue ferucak-
LMOHHbIX nckos®™,

[JoctatoyHo nofgpo6HO Ha pa3BUTMM MpaBa B apxamyeckom Pume ocTa-
HaBnueaeTcs W.A. TokpoBckuit®. Mo MHeHMIO yueHOro, xoTs apesHeliwuii
006LLLeCTBEHHbI CTPOM PUMAAH U MOKOWACA Ha POAOBOM NPUHLUME, B LeNOM
yXXe Ha nopore cBOeii nctopum Pum SBAANCA rpaxgaHCKol 06wWuHOIK. Tem
He MeHee BO MHOrMX 06nacTax couuanbHol >XU3HU POfOBble PeNUKTbl CO-
XPaHAT CBOE 3HauYeHune; Tak, OH YNnoMuHaeT sacra gentilicia, cuctemy popo-
BOr0 HacliefjoBaHUA U ONeku.

B nekuuax no uctopuum pMMckoro npasa ocobyto ponb WN.A. ToKpoB-
CKWIi 0TBOAWT CakpasbHOMY CTPOK Lapckoro Puma. OH roBOpUT O CMOXHOIA
CUCTEME YrO/IOBHOrO CakKpanbHOro npaea, O PefiUrMO3HbIX MNPECTYNNeHNAX
HapyLlweHUa KNATBbl, O BAMSHUWM penurun B cemeliHbIX W HacnefCTBEHHbIX
OTHOLWeHMAX. CneuunanbHO OH OCTaHaB/MMBaeTCA Ha PONMU KONNEernn MOHTU-
()MKOB B TOJIKOBaHWW Mpasa, KO/MErun aBrypos B peryavuposaHuyt nofnTu-
4yeckol OKM3HW, Konnerun QeumanoB B MeXAYHapOAHbIX OTHOLIEHMAX
(C. 4115). PaccmaTpuBas WCTOYHWUKW MpaBa, OH FOBOPWUT O POAM Henuca-
HbIX 006bl4aeB npeakos. [0OBOpPA O MNepBbIX MOMbITKAX 3aKOHOAATeNbCTBA
CepBua Tynnusa n o0 Tak HasbiBaemMoM ius Papirk'num, oH comHeBaeTcsi B UX
[LPEeBHEM MPOUCXOXAEHUU, XOTA M OTMEYaeT, YTO HEKOTOPble HOPMbI ca-
KpanbHOro npa.a, >XPeyeckoro putyana, rpaxfaHckoro v yroaosBHoro npa-
Ba, HECOMHEHHO, BecbMa [peBHEro MNpoucXoxgeHusa. Paccmatpusas apxau-

®! Tam xe. C. 136-147.

82 MokpoBCcKkMiAW.A. JleKumm Mo MCTOPUM PUMCKOFo npasa. Cr16., 1998; OH >ke. Ponb pum-
CKOro npasa B MpaBOBO/ MCTOPUM YenoBeYecTBa U B COBPEMEHHON tOpUCnpyaeHumun // YueH,
3an. KOpbes, yH-Ta. 1894. KH. 3. Kues, 1898. C. 1; OH >ke. NpaBo ¥ hakT B pPUMCKOM Mpase.
Y. I: MNpaso u (akT Kak MaTepuasbHoe 0CHOBaHWe UCKoB. Kues, 1898; Y. Il: eHesuc npeTop-
ckoro npasa. Kues, 1902.

2. 0O630p ucTopuorpadum

e

yeckoe cypgonpousBogcTBo, W.A. TMOKpOBCKWI OTMeyaeT, 4yTo ApeBHellwasn
(opma ucka legis actio sacramento yka3blBaeT Ha BO3MOXHOCTb CYLLeCTBO-
BaHWA B paHHWIA nepuop cyfa noHtugumkos (C. 71). MoBops 06 OrpoMHOM
3HayeHuUmn pedopmbl Cepsua Tynnua, OH NOJYEpPKWUBAET, YTO CO3fJaHue LeH-
TYpUaTHbIX KOMULMWIX B UTOre MPUBENO K paspyLlUeHUI0 CTapoii maTpuuyunaH-
cKkolt popoBoif cucTtembl 1 K Nobefe rocygapcTeseHHoro npuHuuna (C. 77).

Mepexoga K nepuogy Pecny6aukun, y4yeHbll [OKa3blBaeT, YTO fAalib-
Heliluee pa3BMTME 3aKOHOAaTenbCTBa OblN10 06YyCNOBNEHO 6GOpPLOOA Mex-
Jy natpuumamu u nnebeamu 3a pasHonpasue. Ocobylo ponb 3fecb urpa-
eT, Mo ero MHeHul, 3aKoH Banepua o nposBokauuu K Hapogy 509 r. go
H.3., a Takxe co3faHue nnebelickoro TpubyHata u leges sacratae BO Bpe-
Msi NepBoOil ceueccun nnebees B 494 r. ao H.3. OTMEYaeT OH U BaXHOCTb
3akoHa My6nunus 471 r. Ao H.3. 0 MpuU3HaHUM nNnebelickux cobpaHuin no
Tpub6am. OfHAKO BaXHYH po/sb aBTOp OTBOAMT M 60pbbe nne6bca 3a co3-
[laHve nucaHblX 3aKoHOB, T.e. 3akoHoB XII Tta6bnuy (C. 85-91). N.A. Mo-
KPOBCKWIf mojyepkuBaeT 3HauYeHWe HapOAHbIX cO6paHuif, Tak Kak B pec-
ny6NMKaHCKUIT nepnof MOHATME «rocyfapcTBO» CAMBANOCH C MOHATUEM
«Hapof». PaccmaTtpuBas 3akoHbl XII Tabnuy, oH cuuMTaet, 4To 60nbLIAA
YyacTb 3TOr0 CBOJA HaM M3BECTHA W Kacanacb OHa MOYTU UCKMIOYUTENLHO
rpaxjaHckoro npasa W npouecca.

HeckonbKO WHOW MOAX0A K W3M0XEHWID UCTOPUM PUMCKOFO apxau-
YecKoro mpasa feMOHCTpUpyeT KHura B.M. Xsoctosa®®. B nepsoii uac-
TW, NOCBALWEHHOW WCTOPUM TOCYAAPCTBEHHbIX WMHCTUTYTOB LApCKOro wu
paHHepecny6n1MKaHCKOro Puma, MOCKOBCKWIA yuYeHbIi B LenoM npwu-
LepXuBaeTca cuctembl nsnoxeHus W.A. lMokposckoro. Cnepyet, ofHa-
KO, OTMeTUTb, YTO OH CuyuMTaeT BCEX PUMNAH, BKMto4Yad nnebees, BXO-
AvBwMMM B uucno populus Romanus®®. [oBops 0 rocyfapcTBeHHOM
CTpoe npu nepexoje K pecnybnuke, yyeHbll noguyepkupaeTt, 4YTO cam
thakT u3bATMA U3 MNonHOMOYMM uaps BOeHHOM, agMWHUCTPATUBHOW 1
cyfe6HOI BnacTM M COXpaHeHWe 3a HUM NWWb CaKpanbHbIX (YHKLWE
CBUAETENbCTBYIOT O MPUHLUNNANBHOM OTAENIeHUN B 3TOT Mepuof Kysb-
Ta (fas) ot ceeTckolt maructpaTypsl (ius).

Haun6onblunid uHTepec npeAcTaBsieT BTOPas 4acTb, MOCBSLLEHHAs MpPaBo-
o6pasoBaHnio B apxandeckom Pume®. OcTaHaBnMBascb Ha 06LMX yepTax

“XocTO0B B.M. WcTopus pumckoro npasa: Mocobue K nekumam. VI uzg. M., 1919.
“ Tam xe. C. 22.
 Tam xe. C. 60-83.
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apxauyeckoro npasa, B.M. XBOCTOB BblAensieT Tpu CTPYKTYpooObpasyroLwmx
aNemMeHTa: PeNUrvo3HbIii XxapakTep, MpocToTa v dopmanusm. FoBops 0 ponu
penurumn B npase, OH o6paliaeT BHMMaHUE HA YNCTO MPaKTUYECKWUii XxapakTep
ee yCTaHOBMeHWI. XapakTepu3ys OTAeNbHble BUAbl MCTOYHWKOB MNpaBa, OH
cuMTaeT, YTO B ApeBHelwem PumMe 06blvail CknafgbiBanca U3 noBefeHYECKMX
HOPM Y NpKBbLIYEK BCEro Hapoja. BmecTe ¢ TeM K 06bIY4HOMY MpaBy OH OTHO-
CUT 1 Tak Ha3blBaeMble decreta gentilicia, ccblnasacb Ha OTAeNbHblE LEKpeThl
poga ®abues {Dionys. I1X. 22) n MaHnues (Liv. VI. 20). Mo ero mHeHuto,
CYLLEeCTBYET CBA3b MeXAY POAOBbIM MPaBOM W pa3BUBLLUMMCH MO3AHEE iusS
gentium (C. 74). K o6blvato B.M. XBOCTOB OTHOCUT W TaKoi cneuuguyeckuii
UCTOYHMK, KaK KOMMeHTapuu Lapeii, NOHTU(HUKOB 1 MarucTpatoB. CseaeHus
0 50 3akoHax Cepsuda Tynnua u MNManupuesom npase OH cyMTaeT ManofocTo-
BepHbIMU. XapakTepu3dya 3akoHbl XII Tabnuy, OH cnpaBefvuBO BO3paxaeT
TEM YYEHbIM, KOTOPbIE CYMTAIOT UX YTPayeHHbIMU NOCNe ranibCKoro Haile-
cTBmaA 390 . [0 H.9., TaK KaK pUM/ISiHe 3HANW 3TW 3aKOHblI Hau3ycTb. MpusHa-
Bas feLemMBMpanbHbIli CBOA Cyrybo HauMOHanbHbIM MPaBoOM, OH BCE Xe roBO-
PUT O BAMSHUM Ha HEro HEKOTOPbIX FPeyeckux upei. Henbssa cornacuTbes
MHEHMEM YYEHOro 0 TOM, YTO «Mbl 3HaKOMbI MOYTWU CO BCEM MaTepuasom»
XII Tabnuy, 1 4TO iUS sacrum He BOLUO B 3TOT CBOJ 3aKOHOB. ['0BOpS 0 topu-
[LUYeCKOW [esTenbHOCTW MOHTU(MKOB, OH MOAYEPKMBAET, B 4aCTHOCTW, WX
MCKYCCTBO pacLUMpUTENIbHOrO TOIKOBaHWUSA OYKBbl 3aKOHa, YTO NO3BONANO UM
3HaYMTENbHO NOMOMHATL LMBUIBHOE NPaBO HOBLIMU WHCTUTYTaMu.

W3 cneunanbHbix paboT, Kacatowmxcs Npobnembl pasBuTWs ApeBHeliLle-
ro 3aKoHofaTenbcTBa, Hanbonee BaxHOW fBnseTcAa kHura b.B. Hukonbckoro
no 3akoHam XII Ta6auu®. HaunHaeT oH cBOe uccnefoBaHue ¢ 0630pa AaH-
HbIX TpaguuuyM 06 UCTOPUM CO3[aHUA, CTPYKTYpE U CofepkaHun 3aKOHOB.
Tak, OH OoTMeyaeT npusogumble Ofo(MpPeAOoM CBELEHUS O TOM, YTO 3aKOHbI
6bl1M HanucaHbl 6ycTpoMaoHOM, 1 06 0610MKax ABYX NocfefHUX Tabnuu,
cywectsoBaBwumx euwe B X1l B. [lanee aBTOp MOAYEPKMBAET, YTO AaHHbIE
Tpaguunm 0 TPeyecKoM BAWAHWM Ha AeLeMBUpanbHbIiA CBOA HafyMaHHbI W
ABNAOTCA «BbIAYMKOW 3NAUHCTBYIOLWNX PUMAAH, TEHAEHUMO3HO OTbICKU-
BalOWMUX NpeueseHTbl NOApPaXaHWsa W NerkoMbIC/IEHHOr0 MNPeK/OHEHUA ne-
peq Uyxoii KynbTypoii»®’. OCHOBHOI4 ero aprymeHT - AaHHble UCTOYHUKOB O
BXOXJeHUM B 3akoHbl XII Tabnuy «uapCcKuMx 3aKOHOB» U 06bl4aeB MpeaKos,

% Hukonbckuit 5.B. CucTema n Teket Xl Tabnuy: ViccnegoBaHue Mo UCTOPUM PUMCKOTO
npasa. CIo., 1897.

87 Tam xe. C. 65.

2. 0630p ucTopuorpadum

——

4TO, Ha MOV B3rnaf, OTHIOLb HE MCK/IYaeT M BO3MOXHOCTb Tpeyeckoro
BANAHWA. PaccmatpuBas cuctemy noctpoeHus 3akoHos XIl  Tabnuu,
B.B. Hukonbckunii cumtaeT MeTof, MpPeAsioXeHHbI ewe [oadpya M oCHO-
BaHHbI Ha KOMMeHTapusax [as, HecOBepLUEHHbIM, TaK Kak caMu 3TW KOM-
MeHTapuu NoYTU He coxpaHunucb. OH npeanaraet BbIACHUTbL cuUcTemy 3a-
KOHOB, YCTaHOBWB r/NaBHble Lenn 3akoHogaTenbcTBa. OCHOBHOW XXe Lefbto
nsganma 3akoHos XII Tabnuy aBTOp CyMUTaeT cTpeMmneHuwe nnebca obys3patb
naTpuumMaHckyto apuctokpatuio. CnefosBaTefibHO, 3aKOHbl AO0MXKHbI OblIN
fJaTb nne6eaM BO3MOXHOCTb CYAWUTbCA C nmatpuumaMmu. Pagu 3atoro Heobxo-
JUMO 6bII0 CTPOrO HOPMWUPOBATL AeATeNbHOCTb Cyfeil, nNpuaatb 3akoHam
MO/HOTY W TOYHOCTb W YCTaHOBUTbL 6e3yC/NIOBHOE PaBEHCTBO BCEX COC/IOBWUIA
nepes 3akoHom. OTcilofa aBTOp AenaeT HEOGOCHOBaHHbLIN BbIBOL O HEPaBHO-
MepHOM MpefCTaBUTENLCTBE B [ELEeMBMPaAnbHOM CBOAE pas3finyHbIX OoTpac-
Neil NpaBa M 0 HECOMHEHHOM npeobnagaHuy ero ceeTckoit yactu (C. 128).
OcHoOBbIBasACb Ha 3TOM, B.B. HWKONbCKMI CTPOUT CBOK CUCTeEMY 3aKOHOB
XIl Tabnuy u paet cBoe cobpaHue (parMeHTOB 3TUX 3aKOHOB. [lepeBof
TekcTa 3aKOHOB faeTca UM Ha apxXau3vpoBaHHOM PYCCKOM fA3blKe, MpUYeM
OH AONOMHAET LeNCTBUTENbHbIA TEKCT 3aKOHOB (hparMeHTaMu COBCTBEHHOTNO
COYMHEHMA, NpaBja, 3aKk/yas X B KBagpaTHble CKOOKW. Tak, Hanpumep, OH
MPOM3BONbLHO BBOAWT B 3aKOHbI HECYLLECTBYIOLWMUA TEKCT O nopsgke Hacne-
[0BaHNA UMYyLLECTBa KNMeHTa™, Bnpodyem, 3TO HENb3A CTaBUTL B BUHY NULLb
TBOpYeCKoli (haHTasum aBTopa. OO6WMIA HeJoCTaTOK MHOFUX €BpPOMencKux
topuctoB XIX B. - BecbMa BO/NbHOe o6palleHne C TeKcTamMyu WCTOYHMKOB.
[JelicTBUTENbHbIE AaHHble TPaAWMLMM HacTo 06BLABAANMCH HELOCTOBEPHbLIMU,
a Ha OCHOBe He BMOAHe 060CHOBAHHbLIX TEOPUIl «BOCCO3L4aBANMCh» HeCyLle-
CTBYIOLME APEBHME TEKCTbl. Tak, KPYMHEeWLWmnin HemeLkunin topuct 3. IMyLike
Ha OCHOBE /INLLb TO/bIX YMO3aK/MOUEHN «BOCCTaHaBNBAET» TEKCT (hopMy-
Nbl 0653aTeNbCTBa NEXUM, KOTOPbIA, K COXANeHWio, WHOrAa UWTupyeTcs B
yuebHuKax HoBelillero BpemMeHn YyTb M He Kak MOAMMHHBIA MCTOUHNK.

WcTopus rocyfapCTBEHHbIX WHCTUTYTOB apXauMuyeckoro nepuoja npef-
cTaBfleHa B 3ameuaTenbHoll pa6oTe W.B. HeTywuna®, no rny6uHe paspa-
6OTKM 3TOW TeMbl U TUWATENbHOCTU aHanM3a COMOCTaBMMOW Wb C Kamu-

8 Tam xe. C. 295, VV Ta6n., §5.

% Pumckoe uacTHOe MpaBO: YUeGHWK ANs IOpWA. BbICLL. yueGH. 3aseaeHwii / Moa pen.
W.B. Hosuukoro, U.C. Mepetepckoro 1 ap. M., 1948. C. 410.

™ HeTywumn V1.B. Ouepk pUMCKMX FOCYAapCTBEHHbIX [peBHOCTel // 3an. XapbkoB. YH-Ta.
1894. No 1-2, 4; 1895. Ne 2-3; 1896. Ne1,3; 1897. Ne 4; 1898. Ne 2, 4; 1899. Ne 1-2, 4; 1900.
Ne 3; 1904. Ne 3"1; 1905. Ne 1, 1906. Ne 1-4; 1907. Ne 1-4.
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TaNbHbIM TpyfoM T. MoMM3eHa 0 rocyapcTBEHHOM npaBe. B mepBoii yactu
CBOEro Tpyfa OH MOC/ef0BaTe/IbHO paccMaTpuBaeT LApCKyH BacTb, BACTb
MarmcTpaToB, PMMCKOIO CeHaTa M HapoAgHOro cobpaHus. XapakTepusys
CTaTyC K/JMeHTa B apxanuyeckom Pume, oH oWwWGOYHO NpUpaBHWBAeT MOSO-
XEHMEe KWEeHTA K MOJIOXKEHUHD BOJLHOOTMNYLIEHHWKA, a njeGeeB cunMTaeT
ueM-TO Bpofe neperpuHoB. C TOUKM 3pEHUs YYEHOro, NpU Nepexoje K pec-
ny6nMKe NPOM3OLLN0 OTAENeHUe PENUrMO3HbIX WHCTUTYTOB OT roCyAapcT-
BEeHHOIf BnacTu. Bcsa cBeTckas BfacTb COCPefOTOYMIAck B CeHaTe, a BOEH-
Has - Yy KOHCY/OB.

Henb3d He ynoMsaHYTb [BYXTOMHY pa6oty [l. Asapesnya 0 B3auMOOT-
HOWEHMAX naTpuunata u nnebca B ApeBHelwem Pume’. XapakTepusys
uapckuii nepuog B uenom, [. AsapeBuy cumTaeT, YTO BCA BAacTb Gblna coO-
CpefloTOYeHa B pyKax Laps W HW CeHaT, HW HapofiHble cobpaHua npakTuye-
CKW HWYEM He OrpaHuuMBann ero BOEHHOW, afMUHUCTPaTUBHO M 3aKoHOAa-
TenbHOW BnacTu. OcTaHaBnMBasCb Ha WCTOPUU [peBHellero mnpasa, OH C
HeJoBEepMEM OTHOCUTCA K CBefleHMAM TpaguuMuM O «LapCKMX 3aKOoHax», Xa-
pakTepu3ys nx Kak «npaBOBble 06bl4an», OCHOBaHHbIE Ha CyAebHOIf, a He Ha
3aKOHOAaTeNbHOM BnacTu uapelt. Llenbto coctaBneHus 3akoHoB Xl Tabnuy
OH CuyuTaeT cTpemseHne nnebca orpaHNuUTb CYflebHYI0 BNacTb KOHCyna
nyTeM pasrpaHU4eHns MOHATUIA imperium u iurisdictio.

®OopMUPOBAHUIO W XapakTepy LApPCKOW BAAacTW MOCBSLLEHa [OCTAaTOYHO
cojepxaTenbHas cTaTbs E. Karaposa’>. OH cuMTaeT, uTo Lapckas BnacTb
BbIPOC/A M3 BMAcTW MJEMEHHOr0 BOXAs, COeAWHsABLUE B cebe CBETCKME U
cakpanbHble GyHkuuu. CygebHble (GYHKLMM Lapsi, MO MHEHUID YYeHOro,
ObIIN faxe B Lapckuil nepuofs orpaHnueHbl HAPOAOBNACTUEM, TaK Kak U Mpw
Lapsx CyulecTBOBasia BO3MOXHOCTb anenfsyuM K HapoAHOMY coGpaHuio.
FoBops 0 3aKoHofaTeNnbHOU fAesTenbHOCTU uUapeif n o ius Papirianum, oH
CKNoHsieTc K 1X)My, uTO 3TO GbIIM YMCTO CaKpasbHble HOPMbI OGbLIYHOTO
npasa.

3aMeTHbIM BKI3aZOM B pa3BUTUE PYCCKOM LUKO/bI PUMCKOFO MpaBa che-
AyeT cuuTaTh (yHAameHTanbHyl paboTy B./. CuHalickoro mo uctopuu
3eMeBNajjeHns 1 npasa B apxaumueckom Pume’. ABTop oTBepraeT B3rfisabl
T. Momm3eHa 0 gpeBHeliem cuHOWIKM3ME, 06beAMHMBLLEM OTAe/bHblE

"I Asapesuufl, Marpyuuu 1 nnebeu B Pume. T. 1-2. CI6., 1875.
““Karopos E.O. O uapckoli Bnactv B ApeBHeM Pume // dunonornyeckme 3anmckn. KH. 1 n

cnenzsBopoHex, 1910. C. 1-55.
* CuHanckuin B.. Ouepkn 13 nctopuu 3emseBnafieHns 1 npasa B ApesHeMm Pume. T. 1.

HOpbes, 1908; T. 2. Kves, 1913.
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noceneHns B rOpPOACKY 06WMWHY. o ero MHeHWto, PUM M3HayanbHO pas-
BMBaNCA KaK BOEHHas opraHusauua’®. TlosBneHWe nonHoli uyacTHoli co6cT-
BEHHOCTW Ha 3eM/H0 OH CBA3bIBAET CO BpeMeHeM Cepsus Tynnuda. Paccmart-
pvBas poAOBYH OpraHu3auuio apeBHelwero Puma, B.W. CuHalickunii nog-
fepxusaeT runotesy b.I'. Hubypa 06 MCKYCCTBEHHOM CO3faHWW pofa rocy-
[apCTBOM, a Kypuu ¥ (paTpum CUMUTaeT He POAOBLIMM, a rpaxAaHCKuMmu
NOAUTUYECKMMM W BOEHHLIMU OpraHnsauuamn’>. CTONb KaTeropuuHoe npo-
TMBONOCTaB/leHNe POAOBOA W BOeHHOW opraHusauuu papesHelwero Puma
npefcTaBnsaeTcs HenpaBOMEPHbIM. BpeMs CKOPPEKTUPOBANO HEKOTOpbIe
ngen B.N. CuHalickoro. MunepkpuTuyeckoe OTHOLUEHWE YYEHOT0 K MCTOY-

HUKaM BbIPa3W0OCh M B MOMHOM OTPULAHMU [OCTOBEPHOCTU TaK HasblBae-
MbIX LLapCKMX 3aKOHOB MMamupuesa npasa’™.

CnenyeT OTMETWTb M MoHorpaduio A. [ycakoBa, MOCBSILEHHYIO WCTO-
pUN BO3HUKHOBEHMS 06A3aTeNbCTBEHHOTO NpaBa B apxandyeckom Pume’’.
XapakTepusys gpeBHelflune OPUANYECKUE UCTOUHUKU, YUeHbIR ¢ AoBepuem
OTHOCWTCA K [aHHbIM Tpaguuuu o 3akoHax Cepeusi Tynnus. YMepeHHOI
Mo3uLMM OH NPUAEPXKUBAETCH U B BOMPOCE O FPEUYECKOM BAMUSHUM Ha 3aKo-
Hbl X1l Tabnuy, cuutas, YTO OAHMMM UCCMEJOBATENIMU OHO CW/LHO Mpe-
yBENIMUMBAETCS, a APYTMMW HenpaBOMepHOo oTpuuaetca. C ero TOUKM 3pe-
HUsA, B AeLeMBUPaNbHOM CBOJe CO6PaHO MPenMMyLLeCTBEHHO HaLWOHaNbHOE
npaBo, /ULWb OTYacTU MOAEPHMU3NPOBAHHOE Nof BO3AeNCTBMEM Fpeyeckux
MpaBoBbIX HOpM. [lanee aBTOp NPUBOAWUT Lenblil psf aprymMeHTOB B MOMb3y
TOro, YTO B BapBapCKMX 06LLeCTBaX 06s3aTeNbCTBEHHOE NPaBO HepaspblBHO
CBA3aHO C YrosioBHbIM. OH NepeuncnsieT ApeBHeNLINe OPULANYECKUE HOPMbI
pasNNYHLIX WHA0EBPONEHCKUX HApOAOB, [A0Ka3blBas, YTO HEBbINOSHEHUWE
0653aTeNbCTBA BOCMPUHMMANOCh HA PaHHEl CTafuu pa3BMTWS 06LLECTBA Kak
06MaH, HapylleHne KNsTBbl, pABHO3HAYHOE BOPOBCTBY.

OrpoMHyl0 BaXHOCTb MMeeT He6O/blIOe, HO rNy6oKoe MCTOYHUKOBEA-
yeckoe nccnegosaHue B. MogecToBa’®, B KOTOPOM yueHblii NoApo6HO pac-
cMaTpuBaeT faHHble TPaAULUN O «LapCKUX 3akoHax». OH MPUBOAUT faHHble
B MONb3y [OCTOBEPHOCTU Tpaguuuu o ManupueBoM COOPHUKE U HEKOTOPbLIX
COM3HbIX [OroBopax nepmofa uapeif. B yacTHOCTM, OH yKa3blBaeT, 4TO
TEKCT 3TuX ApeBHellunx Hopm ropa3fo apxauuyHee 3akoHoB XII Tabnuu,.

" Tamxe. T. 1.C. 112

 Tamxe. T. 2. C. 174.

:6 CwHaiickuii B.W. VicTopus NCTOYHMKOB prMCcKOro npasa. Baplwasa, 1911. C. 70 cn.

7 ['ycakoB A. [lenvKTbl 1 OrOBOPbI B CUCTEME LMBMUILHOTO npasa pesHero Puma M., 18%.
‘8 MogecToB B. PUMCKasi NMCLMEHHOCTb B Nepuog Lapeii. KasaHb, 1868.
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BecbmMa NoApoGHO OH paccMaTpuBaeT M WCTOYHMKU CaKpasbHOroO MpaBa:
KHUTY M KOMMEHTapuUu MOHTU(UKOB, a TakXe >Xpeyeckue netonucu. MHo-
rue u3 HabnwAeHuit MoaecToBa HaMHOTO OMepeiwsn uccnegoBaHus Mom-
M3eHa, MOMUNbSHO U APYrMX 3anafHbiX UCTOPUKOB mpaBa. Ero uccneposa-
HWe U Mo Cell leHb COXPaHSET CBOK aKTya/lbHOCTb W HayYyHOe 3HaueHUe.

FoBops 06 0COGOM PonM CakpasbHbIX UHCTUTYTOB B PasBUTWUM apxauue-
CKOro npaBa, He/b3s He ynoMmsHyTb KHuUry H. TymacoBa, fatoliyto 0630p
OCHOBHbIX PUMCKUX Xpedyeckux Kosneruii’®. Moapo6HO ocTaHaBNMBasCh Ha
cakpasbHoii BnacTu aBrypos, H. TymacoB cnpaBeAnMBO MOLYEPKMBAET, UTO
3Ta Konnerus 6bla KpaeyrosbHbIM KaMHEM PUMCKOW FocyapcTBEHHOCTU.
XapakTepusys AesTe/lbHOCTb KOMJIErn NOHTU(UKOB, OH OTMe4yaeT MOMUMO
UMCTO JKPEUYECKMX TaKXe aAMUHUCTPATWUBHYIO, (DMHAHCOBYIO U CYyAe6HYto
CTOPOHbI UX AeATe/bHOCTU.

dyHfaMeHTanbHOW paboToii Mo cakpanbHOMy npaBy [peBHero Puma
cnefyeT cuuTaTb uccnegosanne W. BepaHukosa®™. ABTop OTMeuaeT, uTo
n3jpeBfie OCHOBaHME BCAKOr0 Xpama COMpPOBOXAAanoCb COCTaBleHWEM che-
LuunanbHoro lex, B KOTOpPOM MOAPOGHO OMWUCHIBANUCHL BCe XepTBOMPUHOLLE-
HUA W puTyanbl AaHHOro KynbTa. Takoro poga leges BHOCMANUCH B KHUTU
NMOHTU(MKOB U Te 30pKO cnefmnm 3a ux ucrnonHenmem (C. 110 cn.). Mogpo6-
HO OMWCbIBas PUMCKWI PENUrMO3HbIA KaneHgapb, WccneaoBaTenb nogyep-
KMBaeT, B 4aCTHOCTM, 4YTO B LAPCKMIA U paHHepecny6/MMKaHCKWIA Mepuog
3anpelianocb nNpoBoAuTbL cyfebHble pa3bupatenscTsa M BbIHOCUTL MPUTOBO-
pol B dies nefasti, korga Henb3s 6bl10 CcOBepPLIATL XEPTBOMPUHOLLEHUSA
(C. 123). PaccmaTtpuBas oTAenbHble BUAbI CBALEHHOAeCcTBUIA, L. BepaHun-
KOB 0C060 OCTaHaBNMBAETCA Ha XapakKTepe MarucTpaTckux vota nuncupata.
XapakTepusys 3HaueHWe aycnuuuii B ApeBHEMIIEM WHCTUTYTe imperium,
aBTOp MMWLLET, 4TO AO/DKHOCTbL Lapsa Bcerga 6bina BbI6OpHOW U 3aBucena oT
cakpanbHoil Bnactu patres (C. 178). Oco6o ocTaHaBnuBaetTcs M. BepfHMKOB
M Ha POAU PeNUrno3HOW KNATBbI B FOCYfapCTBEHHOM W 4aCTHOM 06s3aTefb-
CTBEHHOM npase. Tak, KAATBbl HAa BEPHOCTb 3aKOHAM, MPUHOCUMbIE BCEMU
PUMCKUMMK MarucTpatamu npu BCTYMNEHUN B AOMKHOCTb, PUKCMPOBANUCHL U
XPaHWANCb KBECTOpPaMM B 0COObIX aKTOBbIX KHurax. Knarsamu Bcex puM-
CKMX TrpaxpaH ckpennsnuce u apesHeiwmne leges sacratae (C. 187-192).

4 Tymacos H. PennrnosHo-o6LLecTBEHHbIE YUpeXAeHUs ApeBHEro A3bl4eckoro Puma. Ku-
es, 1880,

" BepaHukos . TocyfjapCTBEHHOE MONOXEHUE Penurum B PUMCKO-BU3AHTUWCKOWU UMIe-
pun. T. 1. KasaHb, 1881.

2

18 13

2. 0630p ucTopuorpachumn

[0BOPA 0 3HAYMTENbHOM BAWUAHWUW PENUTUM Ha YrONOBHOE MpaBo* uccrepno-
BaTe/b paccMaTpuBaeT MOHATWE homo sacer U ApeBHENMLLYI0 CaHKLWIO sacer
esto, cakpanbHOe 3HayeHue TepmuHa supplicium, o0603HavaBLUIEr0 BCAKOE
yronosHoe HakasaHue (C. 193-197), a Takxe CBfiLleHHOe NpaBo y6exulia B
Xpame paboB, [JOMKHUKOB M npectynHukos (C. 199-203). MopuyepkumBas
rocyfapCTBEHHbI XapakTep PUMCKON Penuruun, yyeHblii 0TMeYaeT, 4TO OHa
6blna npusBaHa obeperatb MaTepuanbHble MHTepechl rocygapctea (C. 212).
Camo oTnpaBneHWe MpaBoOCYAWs, MUILET OH, NEPBOHAYA/IbLHO Henb3a 6bin0
OT/INYUTL OT penuruosHoro obpsaga (C. 223).

Cuctema cakpanbHOro npasa, Mo MHEHUWIO aBTopa, Oblfa 3a/0XKeHa elle B
ManvpueBoM npaBe, OCHOBAaHHOM Ha TeKCTaX MOHTUPUKANbHLIX KHUT, &
Takxe B 3akoHax Xl tabnuy (C. 228-235). PaccmatpuBas XxapakTep Xpeue-
CKUX MOSIHOMOYMIA, WccnefoBaTeNb OTMeYaeT Takue KOPUANYECKME MNOMHO-
mouns, Kak ius respondendi u ius edicendi, no kpaiiHeii mepe B 06nacTu
cakpansHoro npasa (C. 340-341). HakoHeu, aBTop moApobHO ocTaHaB/nuBa-
€TCA Ha YrONOBHbIX [iefax, CBA3aHHbLIX C PENUTNO3HBbIMK NPEeCcTYNnIeHuaMu, a
TakXe Ha OTAeNbHbIX BUugax HakasaHuid (C. 348-363).

B oTeyecTBeHHO ncTopuorpagun Hoselllero BpeMeHn HeT uMccnefoBa-
HWIA, cneunanbHO MOCBALWLEHHbIX MpaBy B Pume apxanyeckoro nepuoga,
0[lHaKO MHOTrMe Y4yeHble KacatTcs 370 npobnembl B 6onee o6WmMx Tpypax
unu, HaobopoT, B 6onee cneuuanbHbix paboTtax. Mpo6nembl pasBuTUS HOPM
MeXayHapogHoro npaea B V B. A0 H.3. 3aTparmeaet H.H. 3anecckuii, pac-
cmaTpuBas UX B CBA3W C aHanu3om Tekcta 3akoHos XII Tabnuu o opkrax u
caHatax®. BoeHHble acneKTbl MeXAyHapOAHOro npasa, B YaCTHOCTW TOpXKe-
CTBEHHble (OpPMyNbl 06bABNEHWUA BOMHbI M 3aKNOYEHMA MuUpa B deuunanb-
HOM MpaBe, paccmaTpuBatoTca B cTaTbe A.B. MuwynuHa®®. Mpo6nemsl cTa-
HOB/MEHWA rocyAapcTBa M pasBMTUS coumanbHOW auddepeHunaumm B paH-

HeM Pume mogHumatoTcs B pa6oTtax A.W. Hemmposckoro®, JI.A. EnbHULKO-
ro* n ®.M. Heuas®.

T 3anecckuit H.H. K Bonpocy 0 npoucxoxzieHnn nneéea (hopKTbl 1 caHaTbl XII Ta6auw) //
Yu. 3an. JINW. Bein. 68. 1948. C. 87-100.

& Muwynu A. B. O6bAiBNEHWE BOWHBLI W 3aKMKOUeHWe MUpa Yy APeBHUX puMnsH /| VXK.
1944. NetO. C. 103-113.

8 Hemuposckuii A.W1. VcTopus paHHero Puma v Wtanun. BopoHex, 1962; Ow >ke. K Bo-
npocy O BPEMEHU U 3HAYEHWUM LieHTypuaTHoW pedopmbl Cepus Tynnus // BOW. 1959. No2.
C. 153-165; OH >ke. Hagnuck u3 Catpuka// BAW. 1983. Ne 1. C. 40-51.

SEMAMLKNIA. BO3HUKHOBEHME 1 pasBuTve pabeTaa B Pume B VIII-IH BB. 40 H.3. M., 1964.

®Heuaii ®.M. O6pa3oBaHMe PUMCKOr0 rocyapcTsa. MuHCK, 1972.
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Ocob6blli MHTEpec MpeAcTaBnalT uccnegosaHus E.M. LTaepmaH. B mo-
Horpaguu, NOCBALLEHHOW aHann3y CoLManbHO-3KOHOMUYECKNX OTHOLLEHWIA
B PUMCKOW civitas, E.M. LLTaepmaH 60/bliOe BHUMaHWE yAenseT UcTopun
60pbObl NaTpuumes KU nne6ees, 0TMeyas ee posib B MPOLECCE CTaHOBNEHUA
rpaXgaHcKoll TeppuTopmnanbHoi 06LMHBLI. BecbMa M06OMBITHBINA, HeTpa-
OULVOHHbBIA B3rNA4 MccnefoBaTeNbHULA B psAge cTaTell BblpaXkaeT OTHOCHU-
TeNIbHO BpeMeHV BO3HWKHOBEHWA rocygapctsa B Pume. OHa nonaraeT, 4to
pumMmckas civitas BNa1oTb 4o anoxu mnepumn 6Gbina rpaxgaHcKoin 06 MHONR,
HO He Oblna rocyfapcTBOM, TaK Kak B Hell OTCYTCTBOBan Takoil nepsBocTe-
MeHHbI MPU3HaK rocygapcTea, Kak 6GlopokpaTuueckwii anmapaT (TiopbMa,
nonuums, unHosHMkM)®’. Ha 3T0 cnedyeT BO3pasuTh, YTO 3NMEMEHTLI FOCYy-
[apCTBEHHOr0 annapara Mbl HaXO4UM YXe B apxauyeckom Pume, a Hanmuue
6lopokpaTuKn, Ha KOoTopylo >xanosancsa yxe LuuepoH (De leg. Ill. 48), oT-
HIO4b He ABNAETCA 0683aTeNbHLIM NPU3HAKOM rocyaapcTaae.

B He6onbwoOli cTaTbe MO MCTOPUM PUMCKOrO npaBa uccriegoBaTesb-
HULa faeT KpaTKylo, HO BecbMa COJepXXaTelbHYl XapakTepucTuky 3a-
KOHOB XII Tabnuy Kak 3aKOHOAaTeNbCTBa MPOMEXYTOUHOW (asbl Mexay
POAOBLIM 06IECTBOM M rpaxaaHCKUM KonnekTusom®®. CakpanbHble yc-
TaHoBneHna Hymbl Momnunua, Cepsua Tynnuma, XapakTep OCHOBHbIX
XXPEeYecKux Konneruih m ux ponb B apxamyeckom Pume E.M. LUTaepmaH

paccmMaTpuBaeT B MepBbIX [NaBax MOHOrpaguu 0 COLMaNbHbIX OCHOBAaXx
90
PUMCKOW pennrum

MpobnemMe BO3HMKHOBEHWS PMMCKOro rocyjapctsa, ero [peBHeiwwunx
COUManbHbIX W TrOCY[APCTBEHHbIX WHCTUTYTOB MNOCBALEHA MOHOrpagpus
WN.J1. Mask®™. ABTOp NpuaepXuBaeTca KOHLUENUUW Hannuus POAOBbLIX WH-
CTUTYTOB B PuMe anoxu uapeii n 6nectaule nNoATBepXhaeT 3TO rNy6oKUM
MCTOYHUKOBEYECKMM aHann3om MHCTUTYTOB tribus, curia, gens n familia.
OfHako yxe r Pume L,apCcKoro nepmofa aBTOp HaxOAWT 37eMeHTbl Byayuleit

2 LLITaepmaH E.M. [peBHuii Pum. Mpo6neMbl 3KOHOMUYECKOTo passuTus. M,, 1978.

8 LllTaepman E.M. K npo6neme BO3HMKHOBEHNS rocyaapcTaa B Pume // BAW. 1989. Ne 2.
C. 76-94; OHa>ke. K utoram guckyccum o pumckom rocyaapctse // BAW. 1990. Ne 3. C. 68-75.

8 Cm.: Mask V1.J1. K Bonpocy 0 counanbHoi CTPYKTYpe U NONUTUYECKOI OpraHmsaLmn ap-

Xauyeckoro Puma // BOW. 1989. Ne 3; KodpaHos J1.J/1. K BOMpocy O BpeMeHW BO3HUKHOBEHWS -

rocygeapcrea B Pume // BAW. 1990. Ne 2.
TaepmaH E.M. 'Pumckoe npaso // KynbTypa [ApeBHero Puma. T. 1. M., 1985.

C. 291,0-247.
LLiTaepmaH E.M. CoumanbHble 0CHOBbI penurumn [ipesHero Puma. M., 1987.
% Masik V1. Pum nepebix Liapeid: eHesnc pumckoro noinca. M., 1983,
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2. 0630p ucTopuorpadum

rpaXAaHCKol o06WwwuHbl - civitas. JlocTaTOYHO NOAPOGHO OcBeLjalTCs
(YHKUUM 1 XapaKTep BMacTu Uapei, ceHaTa M HapoOAHOro cobpaHms. oBops
0 APEeBHeMWMnX coumanbHbiXx cybcTpaTax Puma, W.J1. Mask cuuTaeT, 4To
TONbKO NaTpUUMM U WX KAWEHTbl COCTaBAAAN [PEBHEWWUNA PUMCKUIA
populus, a nnebc, Kak 3aBOeBaHHOE W MPUCOE[UHEHHOE HacefleHue, He BXO-
OUN B KypuaTHYK opraHusauuio Puma W CTOSN BHE PUMCKOrO Hapoga.
B cneymanbHO cTaTbe aBTOpP paccMaTpuBaeT COOTHOLUEHWE MOHATUIA cives,
populus n plebs B nepuog paHHen Pecny6auku, CTpemsach AoKasaTb, YTO U B
3TOT nepuofd nnebc He BXOAMN B PUMCKWUIA populus v nuwb 3apoxgeHue
MoHATUSA Cives, T.e. MHCTUTYTa rpaXfAaHcTsa B 00LLerocyfapcTBeHHOM 3Ha-
YyeHuu, cnocobCcTBOBANO Hayany NPeofofieHUs COCNOBHbLIX 6apbepoB Mexay
naTpuuuamu 1 nnebeamu®’. XapakTepa BNacTW KOHCY/NOB, AMUKTaToOpa, LieH-
30pa, ceHata u nnebeiicknx TpubyHoB kacaetca W.J1. Mask B MOHOrpaduu
Mo MCTOPUM paHHepecny6aMKaHCcKoro Puma®.

CnepyeT OTMeTUTbL Takxe paboTbl B.H. TokmakoBa, B KOTOpbIX OH OCTa-
HaBNMBaeTCA Ha BOEHHOM BNAacTW Laps, AMKTaTopa U KOHCYNOB, OCHOBAHHOM
Ha lex curiata de imperio, Ha xapakTepe BOMHCKOW npucarn sacramentum u
ee cBA3M c leges sacratae®™; pa6oTel A.M. CMOpuYKOBa 0 xapakTepe B3auMMO-
OTHOLLEHMI PEMIMO3HON 1 CBETCKOIM BnacTu B anoxy Pecny6amku®®. Oco6o
cnefyet oTMeTUTb KHuUru B.B. [leMeHTbeBON, rfe paccMaTpuBaloTCcs, B 4Ya-
CTHOCTM, CaKpanbHble MOJHOMOYMA PUMCKAX MarucTpatos (auspicia)®®,
YAAYHO CYMMUPYIOTCA W aHaNWU3UPYOTCA COBPEMEHHble B3rnsafbl 3anafHbiX
M 0TeYeCTBEHHbIX POMAHWCTOB Ha rOCY[apCTBEHHO-NPaBOBOE YCTPOMCTBO

 MasikiAs. Populus, cives, plebs Hauana Pecny6nviku // BOW. 1989. Ne 1. C. 66-81.

% Masik UI.J1. PumnsiHe paHHeli Peciy6nmku. M., 1993,

% Tokmakos B.H. Llenb 1 3HaueHWe AUKTaTypbl B paHHepumckolt Pecny6nuke (V - IV BB.
[0 H.3.) /I CounanbHble CTPYKTYpbl U COUManbHas NCUXOMOrMA aHTUYHOro mupa. M., 1993.
C. 108-115; OH >ke. PuMcKuiA ceHaT U1 LieHTypraTHast BOEHHas OpraHu3auus B Nepuoj paHHei
pecny6nuku (V-1V BB. o H.3.) // BOW. 1994. Ne 2; OH >Ke. HekoTopble acneKTbl KOHCY/bCKOI
BNacTu B KOHCTUTYLUMM Puma 'V B. o H.3. // IVS ANTIQVVM = [peBHee npaso. Ne 1. 1996.
C. 34—41; OH >ke. BouHckas npucsra n «CBALLEHHbIE 3aKOHbI» B BOEHHOI OpraHu3aluy paHHe-
pUMCKoiA pecny6amkm // Pennrus v obwmHa B pesHem Pume. M., 1994. C. 125-147.

% Cmopuko A.M. Konnerust NoHTUMKOB 1 rpaxaHckas o6umHa (IV—II BB. 0 H.3.) //
Penurus n obwmHa B ApesHem Pume. M., 1994. C. 45-68; OH >ke. onoxeHue xpeyecTsa B
anoxy paHHeid Pecny6nuku // IVS ANTIQWM = [pesHee npago. No 1. 1996. C. 42-46; OH
nee. Pumckoe ny6nnuyHOe >KPeyecTBO: MeXAy LApCKoW BnacTblo U apuctokpatveid // BAW.
1997. Ne 1.C. 35-45.

% NlemenTbeBa B.B. Maructparypa AvKTaTopa B paHHeli Pumckoii pecny6nnke (V—LLI BB.
[o H.3.). fpocnaenb, 1996; OHa>Kke. Pumckoe pecny6ankaHCKoe MexayLapcTBme Kak nonTu-
YecKuiA UHCTUTYT. M,, 1998.
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Lapckoro v pecny6nvkaHckoro Puma ™. WHCTUTYT (heuunanos nuccnegyerca B
cTaThax H.I. Malioposoit®. HekoTopble Npo6aeMbl apxaM4eckoro 3aKoHo-
faTtenbcTBa ocBelaloTcsa 1M B pabotax [.B. [oxaesa".

B topugnyecknx pabotax nocnefHuUX net UCTOPUA apxauyeckoro npasa
noyTW He paccmatpusanacb. VCK/OYEHMEe cOCTaBnfAeT KpaTkasd, HO BecbMa
rnybokas no cofjepxaHuto pabota B.D. [pabaps 0 3apoXxieHuu ius
gentium'™. CnegyeT Takke ynomsHyTb cTatbio E.A. CKpununesa, B KOTO-
poii paccmaTpuBaeTcA BoeHHas pedopma Cepsua Tynnua®', u paboTsl
A.B. UrHaTeHko'"*, B KOTOpbIX B TPaAWULMOHHOM pYyCre paccMaTpuBaloTCs
OCHOBHbIE TOCYAapCTBEHHbIE WHCTUTYTbl apXxauyeckoro Puma um ux 3BoNtO-
unsa. BonblONR MHTepec MpefcTaBnsieT Takxe pabota B.A. CaBenbeBa no ap-
XanyeckoMy ¥ MpefKnaccuyeckoMmy npaBy, B KOTOPOW yAayHO CUMHTE3VNpOBa-
Hbl JOCTMXKEHWUS OTeYeCTBEHHbIX MCTOPUKOB MOCMAELHUX [ecATUNEeTUIA U topu-
[MuecKas TOUHOCTb XapaKTepUCTUK PasnnyHbIX HOpM 3akoHoB XII Tabnuu'®,

HakoHel, CBOero poja WTOrU PasBUTUS COBPEMEHHON OTEYECTBEHHON
uctopmorpaduu oTpaxkeHol B 6a30BOM yueGHUKe MO UCTOPUM 3apyBEXHOro

4 [OemeHTbesa B. B. ocyfapcTBEHHO-MPaBOBOE YCTPOICTBO aHTUYHOrO Puma: paHHss
MOHapxus 1 pecny6bnmka: YuebHoe nocobue. fpocnasnb, 2004; OHa>Ke. MOHATUE KKOHCTU-
TyuMss PUMCKOrO FOCYfapCTBa» B KaTeropuanbHOM annapaTe COBPEMEHHOW POMaHWCTy-
kun /1 IVS ANTIQVVM = [peBHee npaso. Ne 1 (14). 2004. C. 92-115.

% Maifoposa H.I. ®eunansl: penurus u AUNoMaTis B ApeBHeiiwem Pume (VII B. g0
H.3.) // Penurus v obwmHa B ApesHeM Pume. M., 1994. C. 97-124; OHa>ke. TpubyHbl 1 teuu-
anbHoe npaso: K uHTepnpetauum KasauHckoro anusoga // IVS ANTIQVVM = [peBHee
npao. Ne 1. 1996. C. 76-79; OHa >e. WHCTUTYT deumanoB B paHHem Pume // VS !
AN'gQJ'&)WM =_HpesHee npaso. Ne 3.1998. .

o>kfes [1.B. PuMmckas nctopuueckas Tpaguums o conscripti v juHamuka npasoBbIX pas-
ANUMIA MeXay natTpuumaMm n nnedesmu // 3akoOHOMEPHOCTW BO3HWKHOBEHUS U Pa3BUTUSA NOU-
TUKO-HOPUANYECKUX Uael 1 MHCTUTYTOB. M., 1986; OH >Ke. PumcKoe YacTHOe NpaBo: YUebHUK j

ans By3oB / [og pey. B.C. Hepcecanua. M., 1996. . .
108 { padaps B. = NepBoHavyanbHOe 3HaueHVe TepMmHa ius gentium: M3 Hay4yHoro Hacneaus;!

npody,B.3. Mpabaps. TapE/, 1964.
" ‘Ckpununes E.A." BoeHHoe npaBo [pesHero Puma B VLU BB. A0 H.3.: AuC. ... KaHA.|

topua.,Hayk // CoBeTCKOe rocyfapctso v npaso. 1949. Nell.

[ ]

WrHaTeHko A.B. O Hauane rocygapcteeHHoCcTU B Pume (K BOmpocy O BO3HWKHOBEHWEH

NosMTUYECKOl BnacTu) // AHTUYHasA APEBHOCTL M cpefHUe Beka. CeepaioBek, 1988; OHa >kelll XA
MonuTnyeckan BnacTe B [lpeBHeM PuMe: CTaHOB/MeHWe  3Boftoums // 13B. By3oB. Mpasosese-~

Hue. 1988. Ne 5; Ona >ke. [peBHUIA PuM: OT BOEHHOI [EMOKpPaTUM K BOEHHOW AMKTaType)
Csepganosck, 1988.

CasenbeB B.A. VIcTOpMs pUMCKOr0 YacTHOro npasa ([peBHeALLINiA 1 NpefKnaccuyecKuii
nepuogpl). M., 1986; OH >ke. Pumckoe yacTHoe npaso (Mpob6nembl uctopun u teopun). M.,
1995.
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npaBa nop pegakuueii O.A. XXugkosa u H.A. KpalleHWHHWKOBOW . Mpu-
3HaeTca Hanuuue pojoBON O6WMWHbLI B ApeBHeliweM Pume, 3aMKHYTOCTb
KOTOpO# 6blna HapyweHa pedpopmMamn Cepsus Tynnms u AANTeNbHOW 60pb-
6o nne6ca. 3akoHbl Hymbl Momnununs n Cepsusa Tynnus B LEOM CYuMTa-
loTCA [0CTOBEpPHbIMW. OTMeuyaeTca po/b XKPELoB B PasBUTMM [LpeBHENLLEro
npaea, a TakXe To, 4To B 3akoHax XI| Tabnuy npaBo npuobpeTaeT CBETCKUIA
xapaktep. OfAHaKo aBTOPbl MOAYEPKMUBAIOT, YTO MHOIME HOPMbl COXPAHAOT
0TNeyaToK PenurnosHoi opmsl 1 puTyana.

N3 npusefeHHOro wuctopuorpadumyeckoro o63opa MOXHO cAenatb
cnefylowmne BbiBOAbl. HecOMHeHHO, 3anagHas NnuTepaTtypa 4pe3BblYaiiHO
6oraTa Kak OOWMMM, TaK U KOHKPETHbIMW MUCCMefoBaHUAMU B 061aCTK
PUMCKOro apxaumyeckoro rocygapcrtsa u npasa. OfgHako B XIX - Hayane
XX B. pasBUTUIO 3TOr0 Hanpas/feHWs MeLan HeonpaBAaHHbIA FUNepKpu-
TULM3M, a Takxe He[OCTaTOK MCTOPU3MAa HOPUAMYECKWX WCCNef0BaHUA.
MHorve cnoxuslinecs euie co BpemeH Hubypa anpuopHble Kuwe He
npeojoneHsl B NOSIHOW Mepe W cerofHs. JIMWb HEMHOTMM KccnegoBaTte-
nam, Takum, kKak C. ToH[o, yfanocb npeofoneTb YCTOABLUIMECA CTEPeo-
TUNbl. BmecTe ¢ TemM ecnu 3HauyMTeNbHOE YWCNO MCCNeA0BaHWA NocBsaLle-
HO COOGCTBEHHO TrOCYAApCTBEHHLIM WHCTUTYTaM, TO paboT Mo aHanusy
pasBMTUA WMEHHO npaBa COBCEM HeMHOro. Pycckaa wuctopuorpadus
XIX - Hayana XX B. TakXe npefcTaBneHa A0OCTAaTOYHO BECOMO, a HEKO-
Topble paboTebl, Hanpumep B. MogectoBa n W. bepaHuKoBa, Aaxe 3Hauu-
TeNbHO onepeAaunun csoe BpemA. [opas3fio cnabee npefcTasieHbl COBpe-
MEHHbIE OTEYECTBEHHble UCCNeA0BaHUA, TaK YTO MOXHO C MOJHbIM OCHO-
BaHMeM YTBepXAaTb, 4YTO npo6nema BO3HWMKHOBEHWA W pasBUTUA [peB-
Helillero pMMCKOro npasa elie XAeT B Poccum CBOMX mccnegoBatenei.

3. NMPOBNEMA AOCTOBEPHOCTU UCTOUYHWMKOB

Mpo6nemMa UCTOPMUECKOTO MO3HAaHUA HepaspbiBHO CBSi3aHa C BOMPOCOM
0 [0CTOBEPHOCTM HALUUX WCTOYHWMKOB, UCTOPUYECKOW MUCbMEHHOW Tpaau-
umn. [locTaTO4HO OCTPO 3Ta mpo6iema CTOWMT nepej MccrefoBaTeneM ap-
Xau4yeckoro pMMckoro o6uiectsa W ero npaBa. Befb, Kak mpaBunao, MUCh-
MEHHble MCTOUYHMKU apxaumuyeckoro nepuoja pasBuTUs 06LLecTBa BecbMa
CKYHbl U HEMHOTOYMCIEHHbI U UX OPUTMHAbHBLIA TEKCT yTpayeH, a
MMeloLLMECS B HALleM PacropsXeHUM CBEAEHWS O HWUX CBSi3aHbl C CoO06LLe-

ot VcTopma rocygapctBa M npasa 3apy6exxHbix cTpaH / Mog ped. O.A. XKugkosa u
A, KpatueHuHHUKOBOIA. Y. 1. M., 1996. C. 123-135,152-170.
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HUAMW MUCbMEHHOW Tpaguuuu ropasgo 6onee mosgHei anoxu. B cBasm ¢
3TUM MCTOPUKOB MpaBa BCerga BOJIHOBA/A BOMPOC O TOM, B Kakoi Mepe Mbl
MOXeM [A0BepATb MO3fHel Tpaguuuu, B Kakoi CTeneHW Mbl BOOGLE Bnpa-
BE OMMUpaTbCA Ha ee cBefeHua. MccnegosaTenu pelanu aty npobnemy mno-
pasHomy. Euwe He 3abbiT runepkputuymsm XIX - Hauana XX B., Korpga
aHTUYHbIE aBTOPbl OOBUHANNCL B HE3HAHUM W HEMOHUMAHWUW UCTOPUN W
npasa apxaumyeckoro Puma u BCAKOe NPOTMBOpeYMe WCTOYHWUKOB [aBano
HEKOTOpPbIM UCC/ef0BaTeNs M OCHOBaHWe BOO6LE OTBepratb peanbHOCTb

cBefeHnii no npaey Puma VIII—III BB. g0 H.3. Ewe n cerogHs, Hanpumep,
OTAEeNbHble NpeAcTaBUTENN (DPaHLY3CKOW LIKONbI MOAYEPKHYTO HauyuHaloT
cBOoM wuccnegosaHua nuwb ¢ Il1-11 BB. 40 H.3., TeM camMbiM HacTamBasf Ha

HEBO3MOXHOCTN O0B6BLEKTMBHOIO WCCNefoBaHMA apxanueckoro nepuoga’®.
HekoTopble WCTOPUKW MpaBa W MOHbIHE BOMbHO TONKYKT UCTOPUIO paHHe-
ro Puma, npeHebperas [JaHHbIMW WCTOYHWKOB W OTAaBas NpefnoyTeHue
CBOAM YMO3pUTENbHbIM nocTpoeHnam'®. OpHako B Hanbonee CepbesHbIX
nuccnefoBaHuAX, O0COOEHHO npejcTaBuTeNeld HemMeuUKOW W UTaNbAHCKOMN
WKOMbI, BCerga MPUCYTCTBYeT BHUMaTeNbHOE OTHOLUEHWE K aHTUYHOI
Tpagnumn'®. CerogHs nosuuuMu Takmx uccnefosaTeneil 3HaUYUTENbHO YK-
penunucb, Tak Kak AaHHble apXeonorMm BO MHOTOM MOLTBEPXAAlT CBefe-
HUA NUCbMEHHON Tpaguumm 06 apxamyeckom Pume. BmecTe ¢ Tem cama
cneynpmka apxeonornyeckMx MCTOYHWKOB MMO3BONAET MCMNOMb30BaTh WX
NVWb B KayecTBe BCMoOMOraTesibHbIX, OCOGEHHO B BOMPOCe M3yYeHWUs ap-
Xanmyeckoro npasa.

Mo3ToMy aKTyanbHbIM NpejCTaBNAETCA WCCNefoBaHWE YPOBHA UCTOPU-
YeCKMX W MPaBOBbIX 3HAaHWIA aHTUYHOCTW, CTereHu pa3paboTaHHOCTU KpuTe-
pveB M MOAXOLOB CaMWX [APEBHWUX aBTOPOB. H OrpaHU4Yycb pacCMOTPeHUEM
[JaHHbIX TpaguuMn NPerMyLLeCTBEHHO O TaK Ha3blBaeMblX LAapPCKUX 3akoHax/l1
n 3akoHax XIl Tabnuy. Hambonee paHHMe K3 [OLWeAWNX A0 HAC CKOJIbKO
HUBYAb CMCTEMaTUYECKWX CBEAEeHWA O HUX MpUHAANexaT WCTopuKam
topuctam | B. J0 H.3. DTO Npexpae BCero counHeHus JSlmeus, QuoHucnsa ey
nuKapHacckoro, BappoHa u LinuepoHa. OHM paloT obliee onucaHWe 3akc
HOB, HEPEAKO LWTUPYS UX, OTYACTW COXPaHAS apXalMuHOCTb A3bIKA, WHOII %
CChbiNaAch M Ha UCTOYHMKI MH(OPMaLMK. Tak, 3 [NOHNCUS Mbl y3HaEM,™ "

1% Bonnefond-CoudryM. Le Senat de la Republique Romaine. P. 16 s.
1% Gierstad E. Legends and Facts of Early Roman History. Bund, 1962; WernerR. Der Be-
ginn der romischen Republik. Miinchen, 1963; Ferenzy E. From the Patrician State to the Pa- ;

tricio-plebeian State. Budapest, 1976. o
Cwm., Hanpumep: L. Fascione. 11 mondo nuovo. La costituzione romana... P. 46-48.
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BMepsble 3aKOHbl Hymbl Momnunusa 6biinM 3anucaHbl ewe npu Lape AHKe
Mapuuu B VII B. g0 H.3., a 3aTem, B KOHUe VI B. [0 H.3., Y)Ke noc/e WU3rHa-
HWS Lapei BCe «Lapckue 3aKoHbl» Obinn co6paHbl B KHUIFe HEKOEro MoHTW-

duka Mas Manupus'®®. NMBUI NpUBOAUT M3 «LAPCKMX 3aKOHOB» MpAMble
09,
UMTaTbl, coAepxallse TeKCTbl CakpanbHbIX KNATB M A0roBOpoB , a Linue-

poH (De leg. Il. 10. 23) ABHO YyKa3blBaeT Ha CBOE 3HAKOMCTBO C TEKCTOM
3aKOHOB HyMbl, HamucaHHbIX He BCerga MOHATHbIM €My W ero COBPEMEHHMU-
KaM f3bIKOM. MHOr0 uMTaT M3 LPeBHUX MOHTUQUKaNnbHbIX W aBrypanbHbiX
KHWT, U3 KHUT ApPreifcknx CBALWEHHOAENCTBMIA MOXHO HaliTu B TpakTaTe De
lingua Latina BappoHa - M3BECTHOrO 3HaTOKa PUMCKUX ApeBHOCTEN.

Kak 0THOCUTbCA K 3TUM cBefeHuAM? [n1s MeHs [OCTAaTOYHO OYEBUAHO,
YTO BbILWEHA3BaHHble aBTOPbl He TOMbKO WMeNW B CBOEM PacnopsXXeHuu
TEKCTbl apXamyecKnx CakpasibHblX 3aKOHOB W KOMMEHTapueB K HWUM, HO K
XOpOLO 3Hanu ux cogepxanue. OAHaKo B Kakol Mepe OHW cfefoBanun 37o0-
My COAepXaHW B CBOMX Mpou3BeAeHMsAX? TTOHATHO, 4YTO WX W3N0XEHUe
6bI10 oMocpefoBaHO 06pa3OM MbICNel, ecin XOTUTe, MeHTanuTeTOM 4eno-
BeKa OTHIO4b He apxXauyeckoi 3amoxu, HO MpuHagnexawero kK obuwectsy | B.
[0 H.3. Ha nx nsnoxeHve okasbiBanu BAMSHWE U 06pa3oBaHMe, U NOAUTMKA
TOr0 BpPeMEHW, W UHAMBMAYaNbHbIe YepTbl XxapakTepa. OAHaKo TO e camoe
Mbl MOXEM CKasaTb W O 1t060M COBPEMEHHOM MPOMECCMOHANbHOM WUCTOPYU-
Ke. YpoBeHb 06BEKTMBHOCTW WCTOPMKa BO BCE BPEMeHa 3aBUCEN OT YPOBHA
3HaHWA Bcero obuiecTBa, OT BHMMaHWA 06LecTBa K faHHON npobneme. W
30€eCb BbIICHAETCSA, YTO B OTHOLIEHWMN 3HAHWS CBOEro APeBHero, B YaCTHOCTU

mDionys. 111. 36. 4: Mocne aToro (uapb FocTLwWUA) co3Ban NOHTUGNKOB U, MOAYYMB OT
HAX KOMMEHTapuu K penuruosHbIM puTyanam, KOTopble ycTaHoBun [MoMnwmid, pacnopsgun-
€S, YTOObl OHM BbluM 3anucaHbl Ha Tabauubl (eic SeXrouc) W BbICTaBneHbl Ha (opyme A
BCEX XKEeNawLnx nocMoTpeTb WX. CO BpPeMeHeM OHW MPULLAWN B HErOAHOCTb, BeAb TOrAa
OpoH30Bble CTONObLI elle He 6bluM B YNOTPe6NeHNN, HO 3aKOHbI W MNpefHaYepTaHus O Pennurmos-
HbIX pUTYyanax HaHOCUAMCb Ha [epeBfHHble Aockw (6i Spvivaic aamcf). OpHako 3aTem,
nocne W3rHaHus Lapeii OHW BHOBb ObluM CKOMWUPOBaHbI 151 OBLUECTBEHHOTO MONb30BaHWSA aem
Manupuem, NOHTU(MUKOM, WMEBLUMM MEPBEHCTBO BO BCEX BOMPOCAX O PENUIMO3HbLIX PUTYauax.

! ® Becbma BaxeH TekcT JInsna o gorosope Laps Tynana FocTuna ¢ anb6aHuamm, cogep-
Xalmin Hanbonee apeBHUE cakpasibHble (opmynbl (Liv. 1. 24. 4-8), a TakXe TEKCT 3aKOHa TOr0
e BpemeHu 0 cyae ayymeupos (Liv. I. 26. 6). MpusoguT SInBWiA U pUTyaNbHble, BBEAEHHbIE
3aKoHamMn AHKa MapLmsa TeKCTbl KNATB Laps W (heumnanos, npousHOCUBLLUMECS B Clyvae 06bsB-
neHus BOMHbI {Liv. 1. 32. 6-13). HakoHeL, Mbl HAX0AMM Y HEro 1 TEKCT puTyana chaum nobex-
[eHHbIX rpaxdad r. Konnauum pymckomy Lapto TapkeuHUIO [ipeBHemy. J11060MbITHA [peBH:s
CTUNYNALMOHHasA hopMa Takoi caaum (Liv. 1. 38. 2). Bce 3T TeKCTbI M306MNYHOT apXxanu3mamu,
CTPOrOi  PeNMrMO3HON PUTYaNbHOCTBIO M MOTYT ObiTb MPW3HaHbI GAM3KUMW (C M3BECTHOM
afianTaumeii s3bika) K opuruHany. Cwm. Takke Liv. 1.10. 6; 1. 12.4-5.
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caKpanbHOro, mpasa Tpe60BaHUSA y PUMAAH BbITM JOCTATOUHO BLICOKMUMU .

3HaHve npaBa, yMeHWe ero T0NKOBaTb CUUTaNoch B Pume anoxu LinuepoHa u
B 6onee paHHWe nepuofbl 0COBEHHO MoueTHIM™. CneayeT BCMOMHUTL
cnoBa camoro LinuepoHa o Tom, 4To 3akoHbl XII Tabnuy Ao/mMKHbI OblIn
BblyuMBaThCA A€TbMM HausycTb"?. Boo6uje LlMUepoH n Apyrue aHTUuHbIE
aBTOPbI YKa3blBalOT Ha APEBHIOK 1 YCTOWUYMBYIO TpaguUmMio U3yyeHns npasa
¢ geTckux net". Bo BpemeHa JluBuA, BappoHa u LiMLepoHa He TOAbKO ya-
CTHOE, HO W caKpanbHOe MpaBo NOAPO6GHO M3naranocb B pasfUYHbIX OPULN-
YecKUX KOMMeHTapusix obLiero xapaktepa, Hanpumep, K 3akoHam XII Ta6-
NUL, B COYMHEHMAX MO LUBUMBHOMY NpaBy, OTBeTax, AUrectax u T.h. MHoO-
royvcneHHol 6o Bo Il-1 BB. J0 H.3. MOHOrpauyeckme COYMHEHUA PUM-
CKWX OPUCTOB MO OTAENbHbIM 061acTAM ApeBHElLero CakpaibHOro npas.a.
Takne COYMHEHUA UCUUCAANUCHL fecATKamW. Mbl 3HaeM, Hanpumep, 4To
KOHCYN 223 r. po H.3. aBryp aii Knaeguii Mapuenn Hanucan TpaktaT Augu-
ralis disciplina™®; koncyn 165 r. go H.3. noHTUduK T. Mannnii TopksaTt
TaKkxe 6bl1 3HATOKOM PUMCKOT0 cakpanbHoro npasa'’®; koHcyn 142 r. go H.a.

"M polyb. VI. 11. 4-5: nav yap eniyivrooKOvtei; Kat Jtavftk; netpav eiXrigmeq
Sia xfiv ék nal6(OV Tou eGsoi mi YOLULCL, auvTpocptav ot) To Aey6lievov
8av>j.d<iOfCTiv aAAa To irapaAei7céjxevov ‘e7ttEr[Tri<Touaiv, obdk kaTa npoOeaiv
i)no?ifm/ovTai xov ypacpovxa napalineiv xat| pnkpa<; b5iacpopa<;, aXXa kat' ayvoiav
napaaiconav Taq apxaq kal Ta cwexovTa TWV npayudtioy (W B camom pgene, Hu-
YeM He yAMBWLWbL Nofel, KOTOpble C AeTCTBA CXKWINCL C 06bIYAAMM W yYpeXKAeHUAMN

cBoeit CTpaHbl, MNO3TOMY BCE OHM 3HaWT MO COﬁCTBeHHOMy OnbITY; HEAOBO/NbHLIE

HalMMn ymon4yaHuAMA, OHU He C006pa3ﬂT TOro, 4YTO nucaTenb BbINyCTUN MeENKue
I'IO,EI|pO6HOCTVI HaMepeHHo, ” nogymakwT, 4YTO OH N0 HeBeAeHWU oboLlen MonyaHuem

camble OCHOBbl 1 CYLLECTBO YUpeXKAeHuit).
"1 Cic. Orat. 1. 445; I. 197-198: His ego de causis dixeram, Scaevola, eis, qui per-
fect oratores esse vellent, iuris civilis esse cognitionem necessariam. lam vero ipsa per

sese quantum adferat eis, qui ei praesunt, honoris, gratiae, dignitatis, quis ignorat? ...In |

l
i

nostra civitate contra amplissimus quisque et clarissimus vir... {Bcem, KTO xo4eT cTaTb
COBEPLUEHHbIMW OpaTopaMi, HeobXoAMMO 3HaHWe TFpa>kAaHCKoro npasa. Komy HeussecT-
HO, KakoW MoueT, [OBepue WYyBa>KeHWe OKpy>Kanmy Hac TeX, KTO 06nafan 3TUM 3HaHu-
emM? ..B Hawem rocysapcTBe.. MNpaBOM 3aHWMAlOTCA BCe Haubonee ypakaemble M [oC-
TOlHble NMLA).

"2 Cic. De leg. Il. 59: Discebamus enim pueri XII ut carmen necessarium, quas iam
nemo discit {Begb B AeTcTBe Mbl Bblyynsanu Xl Tabnauy Kak 0683aTeNbHy0 NeCHb...).

3 Cic. De rep. Il. 4. 9: A paruis enim, Quinte, didicimus: Si in ivs vocat, atque a<lia>
eius modi leges [alias] nominare {Beab Mbl, KBUHT, elle C AeTCTBa BblyuynBaINCL NPOU3-
HOCUTb HOPMY «ECMM BbI3bIBAOT B CyA.» W ApyrMe TOro >Ke poja 3akoHbl).

4 BapTowek M. Pumckoe npaso: [OHATMA, TePMUHbI, onpegeneHus. M., 1989.
C. 338.

I3

Tam xe.
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KB. ¢abuii Makcum CepBuamnaH ocTaBun nocne ce6s He MeHee 12 KHWT
TpakTata De iure pontificio™®. [o Hac AOWAW OTAeNbHble (parMeHTbl n3
TpakTaTa topucTa nepBoif nofoBuHbl Il B. go H.3. Hymepusa ®abus MukTopa,
HanucaslIero He MeHee 16 KHUF 0 NoHTUdMKansHoM npase'’. JI. LuHuuii
(I B. 40 H.3.) ocTaBun nocne ce6s TpakTaT De fastis''®. N3BecTeH Takxe KOH-
cyn 54 r. go H.3. aBryp An. Knaegwuii Mynbxp, Hanucaewwnii TpakTat Augu-
ralis disciplina*®®. Cpeaun topucTos | B. 0 H.3. MOXHO Ha3BaTb elle Cepsus
Cynbnuuna Pyda, Hanucaslwero kHury De sacris detestandis'®’, Mas Tpe6a-
una TecTy, ocTaBmBliero nocne ceb6s tpaktat De religionibus, koTopbiit
cofepan He MeHee 10 kHur'?. He meHee 16 KHUT cOoAepXanoch U B TpakTa-
Te Mo aesrypanbHoMmy npasy J1. HOnus Llesaps (koHcyn 64 r. [o H.3.) nog
HasBaHueM Libri auspiciorum®® B o6nacTu aBrypanbHOro npasa 6bin1 U3Bec-
TeH n aBryp M. Banepuit Mecanna KopsuH, aBTop TpakTaTa De auspiciis™®.
Ewe oavH topuct | B. Ao H.3., BepaHuii, 6bin aBTOPOM [ABYX TPakTaToB Kak
No aBrypanbHOMY, TaK U MOHTUGMKanbHOMY npaBy - Libri auspiciorum™* u
Libri quaestionum pontificalium®®. HakoHel|, cnefyeT ynoMsHyTb U U3BecT-
Horo B | B. g0 H.3. KOomMeHTaTtopa lNanupuesa npasa paHua Pnakka uumn-
HWaHa, HaMuMCaBLLIEro He TOAbKO TpakTaT De iure Papiriano'®, Ho u couuHe-

HWe U3 HecKoNbKWX KHWF noj HassaHuem De indigitamentis*?’. Takum o6pa-

"8 Macr. Sat. I. 16. 25: Sed et Fabius Maximus Servilianus pontifex in libro duodec-
imo (iuri pontificii)... Cm. Takke: BapTowekM. Yka3. coy. C. 334.

Y"Macr. Sat. Ill. 2. 11; Libri iuris pontificii...; Gell. X. 15. 1: in libris, qui de sacer-
dotibus publicis...; Norm. 19. 11. P. 544 M.: Fabius Pictor lib. XVI... Cwm. Takxke: Gell. 1. 12.
14; Serv. Ad Georg. I. 21; Fest. Puilia. P. 298 L.; Nonn. 12. 3. P. 218 M.; 3. 197. P. 223 M.

“8Macr. Sat. I. 12. 12, 18. 30; Lyd De mens. 1V. 44, 92.

"9BapTowekM. Ykas. cou. C. 333.

120 Gell. VII (6). 12. 1-2.

21 Macr. Sat. IIl. 3. 2: Trebatius libro primo de religionibus... Sat. Ill. 3. 5: Trebatius
libro decimo religionum... Cp.Macr. Sat. I. 16. 28; Ill. 5. 1; Ill. 7. 5-8; Serv. Ad Aen. XI.
316; Arnob. Adv. gent. VII. 31.

22Macr. Sat. 1. 16. 29: lulius Caesar sexto decimo auspiciorum libro... Cp. Priscian.
6. 16. 86; Fest. Maiorem. P. 154 L.

12 Gell. XI11. 15. 4: liber de auspiciis primus... Cp. Fest. Marspedis. P. 161 M.; Pecu-
nia. P. 253 M.; Macr. Sat. I. 16. 28.

2Fest. Referri. P. 289 M.; Silentio. P. 348 M.; Paludat. P. 253 M.

%Macr. Sat. I1l. 5. 6; Fest. Praesentanea. P. 250 M.

Macr. Sat. 1. 11.5.

27 Censorin. 3. 2: Gr. Flaccus in libro, quem ad Caesarem de indigitamentis scriptum
feliquit... Macr. Sat. 1. 16. 30: Apud Granium Licinianum libro secundo diligens lector
inveniet... Cp. Macr. Sat. I. 18. 4; Arnob. 1Il. 31; Ill. 38; V. 18; Fest. Ricae. P. 277 M;
Gramm. inc. gloss, ad Aen. XII. 234.
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30M, B | B. o H.3. Gbl10 60Nee YeM 4OCTATOUHO HE TO/IbKO CaMUX MepBoUC-
TOYHUKOB MO CaKpaNbHOMY MpaBy, HO W Pa3fiMYHbIX KOPULNYECKUX KOMMEH-
TapueB K OTAeNbHbIM 06/1aCTAM CaKpasbHOTO MpaBa, HaMUCaHHbIX, Kak npa-
BW/IO, NpO(eccuoHanamu, T.e. OPUCTaMW, 4YacTo OLHOBPEMEHHO SIB/SIBLUM-
MUCSA aBrypaMu Wau MOHTUGUKaMW. FCHO, YTO B TaKOM O6LIECTBE, B TaKOM
OKPYXXeHUU npsmas (anbcudukaums (GakToB ecim M He HEeBO3MOXHa, TO
BeCbMa 3aTpyAHUTeNbHa. MM03ToMy, Ha MO B3rnsf, CTeneHb 4OCTOBEPHOCTM
co06LieHNI1 aBTOpPOB | B. [0 H.3. [OCTAaTOYHO BbICOKA. B COBpeMeHHOI MCTO-
puorpagun [oCTaTOYHO apryMeHTUPOBAaHHO [O0Ka3blBAeTCs, UTO CBEAEHMS O
3aKOHax 1 MpaBe apxavnyeckoil anoxu soobuwe'?®, kak npasuno, fOCTaTOYHO
[OCTOBEPHbI, MOCKONbKY 3TOl cihepe 6bin Mpucyly ropasgo GonbLimnii Tpa-
OMLMOHANN3M U KOHCEPBATU3M.

Uto kacaeTcs 6onee nosgHei Tpagmuuu, oTHocAWeics K 1-V BB. H.3.,
TO uccnefoBaTeniell apxaukm HepeaKo ynpekawT B TOM, YTO OHW ONMparoT-
CS Ha JaHHble COYMHEHWA C TOW Xe CTeMeHbl [OBEpWsA, 4TOo W K 6Gonee
paHHUM aBTOpaM. HackonbKO 3TO MpaBoMepHO? Ecnu roBopuTb B LENOM,
TO cneayeT BbigeNWTb cledylowmne 4epTbl UcCTOpuorpaduu 3TOW 3MNOXM.
C 04HON CTOPOHbI, MOABAATCA MHOFOYMC/IEHHble OpeBMapum, CBOEro
poja NoONynspHble W34aHWUA, COLEepXaliMe NuLb KPaTKUA Kypc PUMCKOIA
uctopmm uam npaea. C ApPYroi CTOPOHbI, OrpaHWyeHWe cBo6OAbl MOAUTK-
YecKoii, OpaTOPCKOW AeATeNbHOCTU MPUBOAMT K YCWUIEHUIO, €CAW MOXHO
TaK BbIPa3nUTbCH, «4YUCTOM» Hayku. lonbiTaloCb PasbACHWUTL CBOM Te3wc.
[eno B TOM, 4TO KONMYECTBO MUCbMEHHbLIX WCTOYHWKOB MO PUMCKOMY
npasy B |-V BB. H.3. HE YMeHbLIANOCb, & MHTEHCUBHO POCNO. Mbl 3Haem 0
[lOBO/IbHO 3HAYUTENbHOM YUC/e IPUANYECKUX KOMMEHTapUEB KakK K «uap-
CKMM 3aKOHaM» W felemMBMpanibHOMY CBOAY BOOGLE, TaK U K OTAe/bHbIM
ero CoCTaBfAWMM: MOHTU(UKANLHOMY, aBrypasbHOMY npaBy, Mpasy
(heunanos, NpaBy XepTBOMNPUHOLEHMUA, acTam u T.4. Tak, W3BECTHO, 4TO
B 06/1aCTW caKpa/sbHOro npasa TBOPWAM B TOM 4ucre W Haubonee M3BECT-
Hble B | B. H.3. pUMCKue OpuUCThbl, Hanpumep, M. AHTUCTuUII JlabeoH Hanu-

can TpakrtaTt De iure pontificalim, COCTOSABLUMIA He MeHee yeM U3 16 KHUr, a

28 Cm., Hanpumep: Tondo S. Leges regiae... P. 11-34.

2Fest. Proculiunt. P. 253 M.: ait... Antistius de iure pontificali libro Villi...; Fest.
Spurcum. P. 348 M.: ait Labeo Antistius libro X commentarii iuris pontificii...; Fest. Prox.
P. 253 M.: Labeo de iure pontificio 1. XI...; Fest. Sistere. P. 351 M.: Ant. Labeo ait in
commentario XV. iuris pontificii...; Fest. Prox. P. 253 M.: Labeo sexagesimo et octavo
libro intulit...; Fest. Subigere. P. 351 M.; Prosimerium. P. 249 M.; Nautea. P. 166 M,;
Oluatum. P. 205 M.
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Takke couuHenne De diis animalibus'®®. THeii ATeit KannToH ocTaBun
nocne ceb6sa coumHeHue De pontificio iure, cogepxaBluee He MeHee 7
kHur™', n TpakTaT Libri sacrificiorum™?. HakoHel, W 3HameHuTBbIli Macy-
puiAi CabuH W3BECTEH CBOMM COYMHEHWEM MO cakpaibHOMY npaBy Libri
fastorum™3. MMoABNATCA N MHOrOYMCNEHHbIE TUHTBUCTUYECKME KOMMEH-
Tapuu, CBOero pofa 3TUMONOTMYEeCKue crosapu, 06bLACHAKLWME 3HAYEeHUe
[LPEBHUX HOPUANYECKMX TepMWHOB. [lpuyem ypoBeHb Tpeb6oBaHUA pum-
CKO 06LEeCTBEHHOCTM K TakKMM COYMHEHWAM 3HauuWTenbHO BO3poc. Bo3-
HWKaeT W pa3BMBaeTCA TO, YTO Mbl CErofiHA Ha3blBaemM Hay4HbIM annapa-
TOM, - CUCTEMa OTCbIIOK Ha UCTOYHUK MHDOPMALUK C yKaszaHWEM aBTopa,
Ha3BaHWSA €ro COYMHEHUA WU HOMepa KHUTU (AHTUYHbIE KHUTU MO 06beMY
COMOCTaBWMbI C HallMMu rnasamu). Mpu ycnoBum 6GepexHOro coxpaHeHus
[LpeBHeAWNX nepBOMCTOYHUKOB AaHHble TakMx aBTOPOB MpeAcTaBaAlTCA
He MeHee, a NoOpoil MOXeT 6biTb faxe W 60nee LEHHbIMKU, YeM CBeAeHMWs
aBTOpOB Il—I BB. [0 H.3., TAK KAK UMEHHO B 3TUX MPOU3BELEHNAX OCOBEHHO
4acTo NPUBOAATCH MpPAMbIe LWTaTbl M3 ApPEBHeWNX 3akoHoB. B [peBHeM
Pume B |-V BB. MMena MeCcTo He yTpaTa Tpaguuuu, a ee pasBuTue, d Obl
[laxe cKasaf, HayyHoe pa3BUTME. YPOBeHb 3TOro pasBuTUA 6rectawe fge-
MOHCTPUPYIOT UCTOPUYECKUE, NIMHTBUCTUYECKNE U OPUNYECKNE KOMMEH-
Tapun aBTopoB V B. H.3. boauua, Cepsuda Npammatnka, HoHHUA Mapuena,
Makpobus n ap. [axe XpUCTUAHCKMe aBTOPbl, OTBepraBlUMe A3bIYECKYIO
penurunio, Takue, Kak TepTynnumaH unu ABryCTUH, TEM He MeHee XOpPOLIO
3HaNW MHOTWMe He folejline [0 Hac TpakTaTbl O A3blYECKOW penurum u

CaKpa/lbHOM npaBe PUMNAH 134.

3fech ewwe pa3 cnefyet NoAYepKHYTb OAHY fieTafb: W TaK Ha3blBAEMOE ius
Papirianum, cofgepxallyee TeKCTbl CaKpanbHbIX «LAaPCKUX 3aKOHOB», U 3aKo-
Hbl X1l Tabnuy cywecTBoBanM BMAOTH [0 3noxu HKOcTuHMaHa. Ha Moii
B3rnafg, 6nectawe AeMOHCTpPUpPYeT 3TO B OTHoweHMM 3akoHoB XII Tabnuy
UTanbsHCKUA pomaHucT OnuBbepo [Aunubepto, NofyepkuBas, 4TO aBTOPbI
IV-V BB. npofomkann KOMMEHTUpPOBaTb caM TekCT 3akoHoB XII Tabnuu,

30 Serv. Ad Aen. I1l. 168: Labeo in libris, qui appellantur de diis animalibus...

" Gell. IV. 6. 10: verba Atei Capitonis ex quinto librorum, quos de pontificio iure
composuit...; Fest. Mundus. P. 157 M.: ait Capito Ateius in 1. VII pontificali «Macr Sat
VII. 13, 11; Gell. 1. 12. 8; Plut. Q. R. 50. ' ’

132

Macr. Sat. 1lIl. 10. 3: (Atei Capitonis) verba ex libro primo sacrificiorum... Cp.
Pest..Propudianus. P. 238 M.; Porcam. P. 238 M.; Rutilae. P. 285.
| ,Macr. Sat. . 4. 6: Masurius fastorum 1. secundo... Cp.Macr. Sat. 1.4. 15-1 10 5 8.
Cwm., Hanpumep: Augustin. De civ. Dei. VI. 3.
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obpalias BHMMaHMe Ha pas/IMYHOro poja apxaus3Mbl U ApeBHENLLNe 3HaYeHUs
CnoB B fJeLemBupansHoM cBoge™. Uto kacaetcq Manupuesa npasa, TO 3TO
cobpaHue 3aKOHOB YMTANOChb MU KOMMEHTUpoBanoch 1 B | B. Ao H.3., n B Il B.
H.3. (Paul. D. 50. 16. 144). LinutaTbl U3 Hero npusoguT u Makpo6ui (Sat. Ill,
2. 15), y>x coBcem NO3AHWIA aBTOP, XXMBLUWIA B MepBoi nonosuHe VB. npu
umnepatope ®eogocumn Il. HakoHew, ecnv Mbl BHMMATENIbHO MPOYTeM Mpe-
aucnosue tOcTuHMaHa K Kopgekcy'®
iuris civilis 6b11 cocTaBneH He M3-3a HefoCTaTKa pPUANYEeCKUX AOKYMEHTOB,
HaynHas ¢ anoxu Pomyna, a, Ha060pOT, 13-3a Ype3MepPHOro 06MINA TAKOBbIX,
13-3a NpPeBbIWAIOLEro Ye/oBeYecKne CNoco6HOCTU OpemMeHW MHOMOYUC/IEH-
HbIX HOPULNYECKNX KOMMEHTapueB K LUMBUNbHOMY npasy, T.e. K 3akoHam Xl
Tabnuu.

OTfenbHO OCTaHOBMMCS Ha MCTOPWUWM MCTOYHUKOB PUMCKOrO npasa, KO-
TOpylo faeT puMckuii wopucT Il B. H.3. ToMNoHWIA. BaxHOCTb 3TOro Tpyga
He pa3s oTMeuanack B ucTopuorpaduun®®. 3geck xe 8 Xouy 0TMETUTL UL Te
JaHHble TTOMMNOHMA, KOTOPble XapaKTepPU3yloT YPOBEHb COXPAHHOCTW [peB-
HelWnX MCTOYHWKOB MpaBa M YPOBEHb 3HAHMS UX OpUCTaMn Knaccuyeckoli
anoxu. J1io6onbITHO, YTO TMOMMNOHKMIA, pacckasbiBas U 0 «LAPCKMUX 3aKOHAaX»,
cobpaHHbIx Manupuem, n o 3akoHax XII Tabnuy, nogyepkusaeT, 4YTO OHU
66NN 3anucaHbl N coxpaHMauck®. B To e Bpems psAoM, roOBOPA O MepBbIX

35 IumbepTo O. 3HaHMe u pacnpocTpaHeHHocTb XII Ta6nuy B anoxy mosgHeit M-

nepuu... C. 74-83.

% Just. De concept, digestorum. 1: Cum itaque nihil tarn studiosum in omnibus rebus
invenitur quam legum auctoritas, quae et divinas et humanas res bene disponit et omnem
iniquitatem expellit, repperimus autem omnem legum tramitem, qui ab urbe Roma condita
et Romuleis de°cendit temporibus, ita esse confusum... extendatur et nullius humanae
naturae capacitate concludatur (Torga kak cpegn BCeX fien Hefb3f HalTW HWYEro CTOMb
BaXKHOT0O, KakK BnacTb 3aKOHOB, KOTOpas pacnpedenseT B nopsgke 6GO>KeCTBEHHble W
yenoBeyecKMe fena U M3roHAeT BCAYECKYI HecnpaBednMBOCTb, Mbl, OAHAKO, OGHAPY>KWUIN,
YTO BCA reHeanorysi 3akOHOB, KOTOpas YXOOUT KOPHAMM BO BpeMeHa OCHOBAHWSA ropofa
Puma 1 Pomyna, HaxofaTca B TakOM CMeLUeHWW, YTO OHM pacnpocTpaHatoTca becnpe-
[ieNbHO M He MOTyT OblTb 06BbATHI HUKAaKUMKU CMOCOBHOCTAMM YenoBeyeckoid Npupogsl...).

57 Cwm., nanpumep: AmiranteL. Una storia giuridica di Roma... P. 527 s.; BretoneM.
Tecniche e ideologie dei giuristi romani. Napoli, 1982. P. 209-223.

*¥pomponius. D. 1.2. 2. 2: Quae omnes conscriptae exstant in libro Sexti PapiriL. {Bee
3TN (Lapckue 3aKOHbl) COXpaHWMCh B 3anucu B kHure CekcTa Manupus...)-, Pomponius.
D. 1. 2. 2. 3-4: Quas in tabulas eboreas perscriptas pro rostris composuerunt, ut possint leges
apertius percipi {3anucas (3akoHbl X1l Tabnny) Ha JocKax U3 CAOHOBOA KOCTW, AeLemMBMpbI
MoMecTUIN UX nepef pocTpamu (Ha ¢hopyme), Aabbl 3aKoHbl Gblnn Gonee AOCTYMHbI Ans
BOCMPUATUS).

, TO noiimemM, 4To 3HameHuTbli Corpus -
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KOMMeHTapusax, TONKOBaHUAX NOHTU(MKOB K 3akoHam XII Tabnuy, oH 06-
paliaeT BHAMaHMe Ha TO, YTO 3TV KOMMeHTapun He 6binn 3anucaHb™®. [la-
Nnee OH 0C060 OTMeYaeT W Cnyvau, KOrfa Kakoe-nmbo puaNYeckoe coynHe-
HWe He COXPaHMOCh, BbIN0 yTpayeHo, Kak 3TO MPOM30LLI0 C KHUTON topucTa
koHua IV B. Ao H.3. Annus Knasgua Ctopykoro™®. CnefosaTensHo, onuchbl-
Bas ApeBHeiiwee Manupueso npaBo u 3akoHbl XII Ta6nuy, MomnoHui ro-
BOPM/T 06 MMEBLUMXCA B €r0 PaCcnoOpPsSXXeHUU TeKCTaxX 3akoHOB. [elicTBuTeNb-
HO, KaK mMor 6bl ero coBpemeHHUK [all HanucaTb Lenoe counmHeHune «Kom-
MeHTapun K 3akoHam XII Tabnuu» npu OTCYTCTBMM Y Hero TEKCTOB 3TUX
3aKOHOB. Takum 06pa3oM, MOXHO C JOcTaTo4yHOW goneit BepoATHOCTM yT-
BEPXAaTb, YTO MH(popmaums 06 apxanmyeckom npase, AolweAwas Ao Hac B
[OCTaTOYHO MO34Hel Tpaguuuu, OCHOBaHa He Ha flereHAax W YCTHbIX Mpe-
[JaHMAX, a HENOCPeACTBEHHO HAa apXauyecKux 3anmcax 3aKOHOB.

OfHakKo Ha npumepe x0T 6bl UCTOPUM XX B. Mbl XOPOLUO 3HAEM, CKOJb
YCMELWHO MOXHO (hanbcUuLMpoBaTh UCTOPMYECKME (aKTbl Aaxe NPU Ha-
ANYMM Xopowlel MCTOYHUKOBOW 6asbl. [M03TOMY METOA KPUTUYECKOrOo aHa-
nu3a TpafuuuM ABASETCH, HECOMHEHHO, OCHOBOMOMArawWmMM B MCTOpUYe-
CKOM (MCTOPWKO-IOPMANYECKOM) MWCCNefoBaHWU. bBotocb nokasaTbes 6a-
Ha/lbHbIM, HO BCE XX€ Mepeyucnio HeKoTopble Heob6XoAuMble A8 TaKoro
aHanM3a Hay4Hble KpUTepuu.

Bo-nepBbIX, KOHEYHO, HEOOXOAWMO BblGpaTb MO3UTMBHYH, HENPOTUBO-
peuMBy0 MH(OPMALMI0 MCTOYHMKOB, BMUCHIBAKOLYIOCA B 06L Y0 KapTUHY
ucTopun apxamyeckoro Puma. OfHaKo CnefyeT yUMTbiBaTb, YTO NPOTMBOpE-
UM B UCTOYMHMKAX MOTYT GbITb HaAYMaHHbIMU, T.e. UMETb, KaK CnpaBesInBo
oTMeTun aHrnniicknif nctopuk Paacnay6, cBoell npuumHoif nmpocTto Mx He-
BEPHYIO MHTEPMpeTaLmMio COBPEMEHHbIMI uccnegosatensmm 4,

Bo-BTOpbIX, ChefyeT COMOCTaBAATb CBEAEHUS| MUCbMEHHbIX WCTOYHU-
KOB C [JaHHbIMU apXxeonorun, anurpadukn U NMHIBUCTUKW. Hanbonee nno-

%% pomponius. D. 1. 2. 2. 5: Haec disputatio et hoc ius, quod sine scripto venit composi-
tum a prudentibus... (3To o6cy>kaeHne ¥ 3TO NpaBo (TONKOBAHWA 3aKOHOB), KOTOpOe
CTaNo COCTaBNATHLCA MyApeLamu, He 6bin0 3anucaHo...).

" pomponius. D. 1.2. 2. 36: Post hunc Appius Claudius eiusdem generis maximam sci-
entiam habuit: hie Centemmanus appellatus est... hunc etiam actiones scripsisse traditum est
primum de usurpationibus, qui liber non exstat (Mocne Hero nM3 Toro >ke poga Annuii Knas-
vl obnagan BenMuailMMK 3HaHWAMM: TOT, 4TO 6bin npo3saH CTOpPykuM... Pacckasbl-
BalOT, YTO OH Hanucan (KHWTY) WCKOB, Mpe>K/e BCero O NpepblBaHUM [aBHOCTHW, HO KHUra
3Ta He COXpaHunachb).

4! Raaflaub K. A. The Conflict of the Orders in archaic Rome: A Comprehensive and Com-
parative Approach // Social Struggles in Archaic Rome... P. 13.
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LOTBOPHbIM B W3y4YeHUW MNpaBa NpPeACcTaBAsAeTCA NWHIBUCTUYECKMIA uUu
TEPMUHONOTUYECKUIA aHann3. MHOroYNC/eHHbIe 3TUMOMOTNYECKNE LITY-
OUN [PEBHWUX WHOr4a MO3BOMAIOT BblAeNWUTb APEeBHelillee 3HayeHWe TOro
UAN WHOTO TepMuHa. Hanpumep, ApeBHelwunit TepmuH hostis (Bpar) o6o-
3Hayan BCAKOrO 4yXe3emua, CBA3aHHOr0 C pUMAsHaMu 4OrOBOPOM, T.e. MO
3HAUYEHMI0 CTOANO G67M3KO K CNAaBSHCKOMY CNOBY «rocTb»'?. OTcloga u
nepesof Hopmbl XII Tabnuy o hostes nMMeeT COBCeEM WMHOe 3HauyeHWe, Yem
TO, KOTOpOE AaloT HEKOTOPble HalW uccnefoBaTeny.

B-TpeTbUX, OYEHb MHOFO A1S WCCNeAOBAaHWIA apXamyeckoro PUMCKOTO
npaBa, OCOGEHHO B MOCMeAHME [ecATUNEeTUS, cTan faBaTb CPaBHUTE/bHbIN
aHanM3 pasfIMYHbIX APEBHUX WM PaHHEKNAcCoBbIX 06WlecTB. U 3gechb 3a-
CNY>EHHbIM aBTOPUTETOM MO/b3YHTCA TeOpeTUUecKMe pa3paboTKnM 3THONMO-
ro. Onupascb Ha UX BbIBOAbI, MOXHO CYAWTb O TOM, HACKOMbKO TOT WM
WHOI (haKT BNMCLIBAETCS B HalUM 0OLiMe MPeAcTaBleHUs 0 Pa3BUTUN PaHHUX
obulecTs. Hanpumep, wuccnefoBaHWe [peBHElLWeN PUMCKOR CcaKpanbHON
CaHKUMK sacer esto, 0603HayaBLUeli NPOKNATME U MPUHECEHWE HapyLUMBLLE-
ro cakpasnbHblii 3aKOH B >XepTBY 60ram, BMOJHE COMNOCTaBMMO C XOPOLUO
M3BECTHO CMCTEMOI PENNrMO3HbIX 3anpeToB, Taby, PacnpoCTpaHeHHbIX B
APYrUX paHHeknaccoBblx o6uiecTBax. OTclofa fCHO, 4TO KOMMEHTapuw
nofo6HOro pofa CaHKUMA aHTUYHLIMW aBTOpPaMM HOCAT JOCTATOYHO OOGbEK-
TUBHbIW XapakTep, TeM 6ofiee 4TO camMy PUMSIHE HE O4Y€Hb NO6MIM BCMO-
MWHaTb O CBOMX BapBapCKMX 0OblYasiX YeN0BEYECKMX XEPTBOMPUHOLLIEHWIA.

HakoHel, Heo6X04MMO NONYyYeHHbI TakuM 06pa3om pe3ynbTaT comoc-
TaBUTb C MpPeACTaBAeHWAMMN COBPEMEHHOW POMAHUCTUKM 06 apxamyeckom
pPUMCKOM npaBe W Tam, TAe YYeHble OnuparoTCca NMPEUMYLLECTBEHHO NULWb Ha
COOCTBEHHbIE TeopeTMyeckue pa3paboTKW, CKOPPEeKTMpOoBaTb WX B MNOMb3Y
6onbluero Aosepua K Tpaguuuu.

OCHOBbIBA Cb Ha [aHHbIX WUCTOYHWKOB, MOXHO COCTaBUTb O6LLYI0 MO-
fienb UCTOPWM NMUCbMEHHON Tpaguuunm apxaumyeckoro npasa. Ecnu nsnaratb
KpaTko, cfiedyeT BblAeNUTb Cnefylolne atanbl:

1. VII B. g0 H.3. - 3anucb 3aKoHOB Hymbl MNMomnuansa B nepuod npasne-
HUA AHka Mapuua Ha fepeBsiHHbIX Tabnuuyax (Dionys. Il. 27. 3). Takoro
pofa fAepeBsHHble Tab6naMukum onucadnbl AuoHucuem {Dionys. IIl. 36. 4;
Liv. 1. 32. 2) # no3gHUMKU aHTU4YHbIMK KOMMeHTaTtopamu {Pompon. Porfyr.
Com. in Hor. Ars poetica, 399).

ue Moapo6Hee 06 aTom TepMmuHe cM.: KodhaHosJl.Jl. Obsi3aTenbCTBEHHOE NPaBo B apxau-
yeckom Pume (VI-1V BB. go H.3.). M., 1994. C. 53-55.
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2. VI B. [0 H.3. - BOCCTaHOB/NEHMEe 3aKOHOB Pomyna n Hymbl Momnunuma
uapem Cepsuem Tynauem u 4o6aBneHne K HUM HOBbIX 3aKOHOB'™3.

3. B KoHUe VI B. g0 H.3. BCe «LapCKue 3aKOHbl» OblNn 3aUKCUPOBaHbI
B KHUTe noHTuduka Manupua. K aToMy Xe mepuofy MOXHO OTHECTM BOC-
CTaHOB/IEHUE «LLapPCKUX 3aKOHOB» MepBbiMU KOHcynamu {Dionys. V. 2. 2) B
509 r. [0 H.3., a TakKXe BOCCTAHOBNEHME TaK Ha3blBaeMblX CaKpanbHbIX
3akoHOB (leges sacratae) ¢ HEKOTOPbIMW [OMOAHEHUAMMW HOPM O nnebeii-
CKUX TpubyHax, 4TO MPOM3OLI0 B pe3ynbTaTe NepBoOil ceueccun nnebees B
494 1. go H.a.M

4. 3aTeM MHOrMe MONOXEHUSA «LapCKUX 3aKOHOB» BOLWIW B [eLemMBu-
panbHblii CBOA, COCTaBNEHHbIA W 3anNnCaHHbIl Ha MefHbIX Tabnuuax B 451-
450 rr. fo H.3.

5. Mocne HawecTtsud rannos B 390 r. A0 H.3. YacTb «LAPCKUX 3aKOHOB» U
X1l Tabnuy nornbna, HO Oblna BOCCTAHOB/IEHA, a 4acTb, KacaBllaacsd ca-
Kpa/ibHOro npasa U act, 6bina ytaeHa noHTugumkamm {Liv. VI. 1. 9-10) u
NUWb B KOHUe IV B. [0 H.3. BHOBb ONY6AMKOBaHa CbIHOM BONbHOOTNYLLEH-
HUKA W KypynbHbIM 3gunom ®nasvem™®. 3TOT TeKCT monyumn ocoboe Ha-
3BaHue - ius Flavianum.

6. Cnepytowas ny6nmkauma BCero pUMCKOro UMBUIBHOTO npasa, BK/IO-
YyaBLUEro M BCe CcakpalbHOE NpaBo, yXe C KOMMeHTapuamu KopyHKaHus,
6bln1a ocyulecTBneHa B Havane Il B. [0 H.3.

7. HakoHel,, BecbMa NOMNynApHbIM CPean PUMCKUX HOPUCTOB CTano u3fa-
Hue Havana Il B. Ao H.3. 3nua MNeTa, cofepxaslee B cebe camMy 3aKOHbI
XII Tabnuy, KOMMEHTapuu MOHTU(MUKOB K HUM WU WUCKU. ITa KHUra 6bina
Ha3BaHa Tripertita u cTana OCHOBOW ANS AaNnbHeilero M3y4yeHus BCEro Lu-
BU/IbHOTO Npasa CNejylowmmMm NnoKoneHNaMn 1opucToB.

VTak, Hanuuo SpeBHAS U HenpepbiBHasa nucbMeHHaa Tpaguuna VII-11 Bs.
[0 H.3., KOTOpas mocfyxuna [OCTaTOMHO HafeXHoW 6a30i LA PUMCKUX

493 Dionys. 1V. 10. 3: vop-ooq Te cuveypacpEV <ot>q [xev> ék Ttov apxcacov kal
rcaprpeXruaivcov ‘avaveou”evoi;, oik, 'Pecoyr/lcx; T' elawT)aato Kai No”aq Mounlllo”

olit; 8' ocoToB Ka6lwTaueyoc; {OH Tak)Ke HanucaH 3aKOHbl, KOTOpble 0TYaCcTW BO306HOBMY Ha
OCHOBE [pEBHWX, HO 3a6bIThbIX 3aKOHOB, BBeAeHHbIX PoMynoM u Hymoii Momnwwvem, a oTuyacTw

YCTaHOoBU Cam).

4 Cic. Pro Corn. fr. 23 (Ascon. P. 75 Beiter): Tanta igitur in illis virtus fuit, ut anno XVI
post reges exactos propter nimiam dominationem potentium secederent, leges sacratas ipsi
sibi restituerunt, duos tribunos crearet (CTonb BeHuka Torga 6bi1a B HAX cuna, 4To Ha 16-i

rof mocne U3rHaHWsA Lapeil n3-3a Ype3MepHoil BNacTu MoBeMTeNneil OHM yaanunmch (U3 ropoga),

camu cebe BOCCTAHOBWM CBALLEHHbIE 3aKOHbl W BbIGPAHW [BYX TPUGYHOB).
5 Cic. Ad Att. VI. 1 8; Cic. Pro Mur. 25.
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aBTOPOB Mocnefylolwmx sekos. CnefoBaTenbHO, 0TBEYas Ha BONPOC, ABNAIOT-
€S N AaHHble, coobllaeMble TpaauLmeil o ApeBHENWNX UCTOYHMKAX MO npa-
BY apxauyeckoro Puma, nereHgoi nnu peanbHOCTbIO, MOXHO C JOCTaTOYHOIA
CTeneHbI0 BEPOATHOCTU CKa3aTb: 3TO 60/bLUe peanbHOCTb, YEM NereHsa.

Tenepb 06paTUMCA K KOHKPETHbIM UCTOYHUKaM, YTOObI OTMETUTbL HEKO-
TOpble UX 0COBEHHOCTU, BaXHble A8 NPaBUbLHOTO0 NOHMMaHUA nMetoLieiics
B Hallem pacnopsXXeHun uHpopmaummn. K coXaneHuio, HU «UapCKue 3aKo-
Hbl» V1II-VI BB. A0 H.3., HU 3akoHbl XII Ta6Any He COXPaHUIUCHL B OpUTK- }
Hane. OfiHaKO UCTOPMKKM npasa HauymHasa ¢ XVI B. CTPeMUNUCHb BOCCTAHOBUTH
Kopnyc 3TUX 3aKoHOB. B Havane XX B. B HECKONbKUX HEMELKUX U UTaNbsH-
CKUX W3[aHNAX, CPean KOTOPbIX MOXHO OTMETUTb nsgaHne C. PUKKo60HO™®,
yyeHble cobpanu BOeAWHO (parMeHTbl TEKCTOB W3 Pas3/UYHbIX HappaTUBHbIX
WUCTOYHUKOB, KOTOPbIE LUTUPYIOT UAW KOMMEHTUPYIOT Te UNN UHblE HOPMbI
«LaPCKUX» W AeLemMBUpanbHbiX 3aKOHOB. KOHeyHO, 3TW cobpaHua OTHIOAb
He ABNAKOTCA MCYepnbIBAOWMMN U MpeAcTaBnsoT coboll ckopee xpecToma-
TUN UAN aHTONOTUU LpeBHeRWNX HOPMaTUBHBIX aKTOB.

Mpobnema [OCTOBEPHOCTU, XapakTepa U cogepxaHus 3akoHoB XII Tab-
AUl AOCTaTOYHO rNy60KO unccnefoBaHa B COBPEMEHHOVW wcTopuorpadgum.
[aBHO 3aMeyeHO, 4TO TaM, rfe aBTOpPbl AOC/MOBHO LMUTUPYIOT 3aKOHbI, UX

A3blK OuYeHb apxauueH'®’. B HacToAllee Bpems TeKCT 3aKOHOB MpuU3HaeTcs
148

[OCTOBEPHLIM U ABNAETCA OCHOBHbLIM UCTOYHUKOM MO UCTOPUU PAHHEPUM-
CKOro npasa. VIHTepecHO, 4TO B 3aKOHax BCTPeYalTCs PasNNyHble TePMUHbI,
CMbIC/T KOTOPbIX OblN HE BCErAa NOHATEH YXe pUMCKUM aBTopam | B. 40 H.3.
BappoH, LluuepoH, ®ect n Aen Mennuit nbiTanucb pacTofikoBaTb 3TW Tep-
MWHbI, 06pallas BHUMaHWE Ha 3HAYMTENbHYIO PasHULYy MeXAy WX APEBHUM
N «COBPEMEHHbLIM» CMbIC/IOM. [103TOMY OCO6EHHO Ba)HO CpaBHeHWe 3ako-
HoB XII Tabnuy ¢ JaHHBIMU HApPPATUBHbLIX UCTOYHWKOB. OfHAKO OTPbIBOY-
HOCTb flOWIefero 40 Hac mMatepuana He BCerfia No3BosseT TOYHO BOCCTaHO-
BUTb 3HaYeHMe MHOTUX PUAMYECKUX TepMUHOB. B To Xe Bpems 6onbluas
4acTb 3TUX OTPbIBKOB MpeAcTaBaseT cOO0A KOMMeHTapuu pUMCKUX UCTOpU-
KOB, HOPNCTOB 1 aHTMKBapoB | B. 4o H.3. - VI B. H.3. B CBA3W C 3TUM cnepyeTt
0C060 OCTAHOBUTHLCA HA HEKOTOPbLIX Hanb0ee BaXKHbIX U3 3TUX aBTOPOB.

8 Riccobono S. Fontes iuris Romani antejustiniani. Florentiae, 1941. CM. TakKXe HefaBHO
BbllLIefLllee OTAENbHOE W3[aHMe «LapCKUX 3aKOHOB» MOf, pefakumein [x. ®paHyosn: Leges
regiae / A curadi G. Franciosi. Napoli, 2003.

“7ScheriniS. La lingua delle XII Tavole // SDED. P. 45-54.

8 MopecToBB. YKas. cou. C. 9; Mask /1 Pum nepBbix Lapeii. C. 33.
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OCHOBHbIM UCTOYHUKOM, COAEpXalum nocnefoBaTeslbHOE W3N0XeHUe
nctopum rocygapctaea n npasa Puma VIII-1V BB. g0 H.3. ocTaetca Tpys Tuta
Nnemna (59 r. fo H.3. - 17 r. H.3.) Ab Urbe condita’*®. B 3ToM MHOroTOMHOM
TPyAe OH flaeT KpaTKyl0, HO BeCbMa CO[LEPXXaTeNbHYI XapakTepucTuky
3akoHoB Pomyna, Hywmbl Momnunuga, CepBua Tynnusa, nepsBbiX PUMCKUX
KOHCYNOB, OMWCbIBAeT UCTOPMIO co3faHus nnebelickoro TpubyHaTa u cBA-
LEeHHbIX 3aKOHOB, MPWBOAWUT TEKCTbl ApeBHENWMUX MeXAYHapoAHblX AOro-
BOPOB. VIMEHHO Yy Hero Mbl Haxof4WM YHUKaNbHble CBefeHus 06 uctopuu u
npuunHax cosfaHna 3akoHoB XII Tabnuu 1 KpaTKyl WX XapaKTePUCTUKY.
KoHeYHo, npu MCMONb30BaHWUM [AaHHbLIX JIMBUA Henb3f He Y4uTbiBaTb Te
MoNMTUYeCKNe 3afayn, KoTopble CTaBun nepes coboll mcTopuk. BnonHe
MOHATHO €ero CcTpemfeHWe CrnaguTb couWanbHble MPOTUBOPEYUS PUMCKOM
UCTOPUKN W, yManumeas 0 Haubonee HenmpuraafHbIX co6bITUAX, NPeAcTaBUTb
06pa3s >XW3HW NPeAKOB Kak Hekuidi ugean. ITOT He[OCTAaTOK uctopun JImBums
BOCMO/IHAETCA [LNA HAc TPyLOM «PUMCKue [ApPeBHOCTU» [APEBHErpeyveckoro
UCTOPUKa, COBpEMeHHUKa Jlnsua - AunoHucua ManukapHacckoro. V3BecTHo,
UTO rpeKkn He CTECHANUCb OCBELaTb OCTPble MOMEHTbI PUMCKOM BHYTpeHHEM
MCTOPMK, YTO BMOJHE XapaKTepHo U AN JuoHucus.

OcTaHaB/MBasCb Ha HambGonee KPUTUKYEMbIX B3rfisgax [uoHucus, T.e.
Ha ero CTpPeM/eHUM MoKasaTb 6/M30CTb TPEKOB W PUMASH, ClefyeT OTMe-
TWTb, UTO MHOTWE KOHKPETHbIE [jaHHble O BIUSIHUM TPEKOB Ha CTaHOB/IEHMWE
PUMCKOT0 MpaBa MOATBEPXAAKTCS HoBeliMMK uccnegoBaHusmn. HOxHas
yacTb WTtanum yxe c koHua Il TbicaueneTus [0 H.3. nNpeacTaBnsna co6oft
efMHOe Ky/fbTypHOe KoMHe, WMelollee faxke 37eMeHTbl 06Lel penurnosHo-
npaBoBoif ocHoBbl. OCO6EHHO OTYETNMBO 3TO NPOSBASETCS B OMUCHIBAEMbIX
[JunoHncrem apeBHeMWNX cakpasbHO-MPaBOBbIX WHCTUTYTaxX, B YacTHOCTU B
yCTaHOB/eHMAX uaps Hymbl Momnuams. TMoATBepXaatoTcs U faHHble [no-
Hucus [aNMKapHacCKOro O Cu/bHellleM FpeyeckoM B/IMSIHUM Ha 3aKOHbI

X1l Taéany™.

OvoHucnii onupaeTcs Ha MOLWHYIO TFpeYyecKyl Tpaguuuio, HasblBas B
KayecTBe CBOMX MepPBOUCTOYHUKOB MepoHuma, Tumesa, AHTUroHa, Monnbus
n CuneHa (Dionys. |. 6-7). Kak W3BeCTHO, 3T aBTOPbl MUCAN PUMCKYHO
UCTOPUIO, MPUYEM HEKOTOPbIE M3 HUX OMUCbIBANN MOYTU COBPEMEHHbIE UM
c06bITUA, YTO FOBOPUT O BbICOKOM YPOBHE [OCTOBEPHOCTU W [aHHbIX [uno-

 Byorpacmio TuTa JIMBMA 1 0BLLYIO XapaKTepUCTMKY ero COYMHeHMiA cM.: TaH U. Tut
TNuwid. Kputnyeckoe uccnegosaHue. M., 1900.
%0TondoS. Profilo di storia costituzionale romana... P. 38-43,280-283.
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HUcKA. 3 pUMCKUX UCTOPUKOB, TPYAbl KOTOPbLIX OH WUCMNO/MIb30Ba/l B CBOEM
% COYMHEHUUN, [noHucuin HasbiBaeT DPabua [MukTopa, LuHums AnumeHTa,
; dPabus Makcuma, Banepus AHumata M JluumHua Makpa, ynomuHaroTcA
! Takke 3numn, Fenaun v KanbnypHuu. MHOXECTBEHHOE 4YMCNO 34eCh, No- H
BMAMMOMY, O3HayaeT, 4TO WCTOPUK WCMONb30Ban He MPoOCTO TpyAbl [HeA "
Fennua vnn KanbnypHus Mun3oHa, HO UCTOPUYECKYHO XPOHWUKY WX POAOB.
HecomHeHHO, [iMoHMCMIT npuBnekaeT u uenblil pag ApPYrux MCTOYHWMKOB:
TEKCTbl «LAPCKWX 3aKOHOB», APEeBHWUX [I0rOBOPOB W APYruX [AOKYMEHTOB,

HepeaKo Aaxe LMTUPYS WX.

: Bce 3TO CBUAETENbCTBYET B NOMb3y AOCTOBEPHOCTM [MOHMCHUS, U3NOXKe-
HWe KOTOPOrO B LieNOM COBMagaeT ¢ Tpaguumell /insus. Ho MHOrga oH Ao-
nonHseT /INBMA, JaeT pasNUyHbIe C HUM Bepcun U 6onee Noapo6HO OCBeLla-
eT BHyTpUNOAMTMYECKME COGLITUA. BaxHo, 4To [noHucKiA, xapakTepusys
i pasNNUHble COLNANLHO-MONNTNYECKNE UHCTUTYTHI PUMASH, ONUChIBas 6Opb-
6y naTpuuues n nne6ees, YacTO NPUBOAUT aHaNOrMM M3 rpedeckoll McTopun.
WHTepec NpefcTaBnseT Takke aHann3 rpeyeckux TePMUHOB, WUCMOMb3YEMbIX
[Inonncuem AnA 0603HAYEHNS PUMCKAX MOAUTUYECKUX W KOPUAMUECKMX
NOHATUIA, 4TO NO3BONSET AeNaTb CPaBHEHNE WHCTUTYTOB ApeBHerpeyeckoi u
PUMCKOM FpaKAaHCKUX 06LMH™L,

Takum 06pa3omM, MOXHO 3aK/4YUTb, YTO aHTUYHas uctopuorpapus B
nvue JinBua n AUOHMCKA B LENOM $ABMAETCA [J0CTaTOYHO [OCTOBEPHbIM
MCTOYHWKOM AN18 U3YUYeHUS COLManbHOW MCTopun paHHero Puma.

Oco60ro BHMMaHUA 3aCNYXWBAKOT COYMHEHUA PUMCKUX HOPUCTOB 3MO0- j

XW Knaccuyeckoro npasa. Hamboniee BaXHbIMU W3 COXPaHUBLUUXCA tOPU-

i : OVNYECKUX UCTOYHWUKOB ABNAOTCA WHCTUTYLuMu Tasd. B HUX Mbl Haxofgum
[ | ‘ onpegeneHne NOHATWA lex, WHbIX WCTOYHWKOB MpaBa, WHTepecHeWlwmne
‘ CBeJeHUA 0 ApeBHeMNX WHCTUTYTax 4aCcTHOro mpaBa, Takux, Kak nexum,
mancipatio u in iure cessio. He mMeHee MHTepecHbl faHHble N0 gpeBHeliwe- |
L My HacNneACTBEHHOMY MpaBy, MO WUCTOPWUM NETrUCAKLUOHHLIX UCKOB. PUM- |

CKWIA IOpUCT NpeKkpacHOo 3Han ApeBHeifwine penurnosHble obpsagbl (Inst. 1.
102; 1. 112; 1. 130; I. 145; I1l. 114), HenucaHble 0bblyan NpeaKoB (mores. -j
Inst. 1V. 26; IV. 27), pogosoe npaBo (ius gentilicium. - Inst. I1l. 17) n 3a-J

KOHbl V-1V BB. fio H.3. (Inst. 1. 3; I. 3. 121; . 3. 122; I. 4. 15; |. 4. 21-25).
MoaToMy WHCTUTYLUN ABNAKOTCA OCHOBATENbHLIM [OMONHEHWEM K 3aKo-|

Bl CM., Hanpumep, MHTepecHeilMii aHanM3 rpeyeckoil TepMUHOMOrMK ynoTp AsB

LeiicA B OTHOLIEHWN PUMCKOrO aBrypabHOro npasa, B kHureAaaAra A dotan Augural
Lore in Greek Historiography. A Study ofthe Theoty and Terminology. St., 2001.
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Ham XII Tabnuy. [ocTaToyHO cKasaTb, 4YTO aBTop 6onee 40 pa3 ccbinaeTcs
Ha 3TW 3aKOHbl. YTO KacaeTca rocyfapCTBEHHbIX MWHCTUTYTOB, TO OHW MOA-
po6HO onucaHbl aem B «KommeHTapuax K 3akoHam XII Tabnuu» (Ad
legem XII tabularum), B KOTOpbIX JaBaics O4YepK PUMCKOro npasa Ao no-
ABneHnsa 3akoHoB XII Tabnuy n nofpobHble KOMMeHTapuu camux 3ako-
HOB. K coXaneHuto, 0T 3TOr0 COYMHEHUA COXPaHUNOCh NNLLb 28 (hparmMeH-
TOB. M3 HMX 60nblias 4acTb KacaeTcs 4aCTHOro npasa, NMPUYEM HeKoTopble
codepXat KOMMeHTapuif ckopee Hopm npasa Il B. H.3., Befylnx CBOe Ha-
yano oT 3akoHoB XII Tabauu™®®. Tem He MeHee OTAeNbHble (parmeHThbl,
0cobeHHO n3 nepBoll KHUIM KOMMeHTapueB, KacalTca W apeBHelwmnx
CaKpasibHbIX W roCyfapCTBEHHbIX WHCTUTYTOB MNYy6/IMYHOrO apxauyeckoro
npaBa (cM. Hwxe, 2. 3. 2). IMeHHO ¢parMeHTbl U3 KOMMeHTapueB [as K
3akoHam XIlI Tabnuu, pacrnonoXeHHble Mo 6onblwei yvactu B [Aurecrax
FOcTHMaHa, MNO3BOMMUAM  YYeHbIM BOCCTAHOBUTb MPELMNONOXKUTENbHYIO
CTPYKTYpY [eLeMBuUpanLHOro ceoga’™. KOHeYHo, 3TO BOCCTaHOB/EHWE
HeGeccnopHo, TaK KakK caM TEKCT KOMMeHTapueB laf coxpaHuncsd nuiub B
OTpbIBKAaX, OfiHAKO B COMOCTaB/IEHUN C APYTUMU UCTOYHUKAMWU OTPbLIBKU U3
KOMMeHTapues [as Mo3BONIAOT OTHYACTU BOCCTAHOBUTL HE TONIbKO COfep-
XaHve, HO U CTPYKTYpy apXanmyeckoro csoja.

K COUMHEeHVAM OpPUAMYECKOrO XapakTepa cneayeT OTHECTM W MHOrO-
uncneHHble Tpyabl 6onee paHHero asTopa - Mapka Tynnus LnuepoHa. Ero
TpakTaTbl HOCAT Mo 6onbweil yacTn (UNOCOGCKO-NYBAULUUCTUYECKUA W
faxe unonornyecknii xapaktep, 04HaKoO OTAefNbHble TpakTaTbl OblAK Heno-
CPeACTBEHHO MpefHas3HayeHbl AN FOCYAAPCTBEHHbIX feATenelf U HOPUCTOB-
MPaKkTUKOB, BbICTYMaKOWMX C CyAeOHbIMW peyaMu B KauyecTBe afBOKaToB
nnn o06BUHMTENEN.

B 3ToM cMmbicnie 60/1blWONA MHTEPEC NPeAcTaBaAsAlOT MHOFOUYMCNEHHbIE CY-
nebHble peun LinuepoHa, ocobeHHo «O cBoem gome» u «O6 0oTBeTe rapyc-
nMKam», TaK Kak B HUX OH 0COBEHHO 4acTo fenaeT MCTOPUYECKMEe IKCKYPChbl
W [aeT CCbiNKN Ha gpeBHeliline cakpaibHble MHCTUTYTbl PUMCKOFO Mpasa.

He MmeHee BaxHbl ero (mnocodcko-npaBoBble TpakTaTbl «O rocygapcrt-
Be», «O 3aKkoHax», «O6 0643aHHOCTAX», rAe 0CO6EHHO MHOTOYMCAEHHbI
onucaHua fpeBHelMX MHCTUTYTOB CakpanbHOro npasa, NpaBa Marmcrpa-
TOB W MCTOPWW FOCyAapcTBa W npaBa 3noxu uapeil n paHHel Pecny6avku.
MpeanoxkeHHas UM B TpakTate «O 3aKOHax» MOAeNb «UAeaNibHbIX 3aKOHOBY,

7 cm.: Diliberto O. Materiali per la palingenesi delle XII tavole. Vol. I. P. 63-72.
"3Amirante L. Peruna palingenesi delle XII Tavole // Index. N 18. 1990. P. 391 s.
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BeefeHve

onuparwascs Ha «Lapckue 3aKOHbI» W felemMBMpanbHbIii CBOA, Cnoco6eT-
BYeT, Kak GOyZeT NOKa3aHO HWXe, MOHUMAaHWI AeliCTBMTENbHOW CUCTEMbI
apxamM4eckoro 3akoHOAaTenbCTBa. BecbMa MHTEpPECHble MPUMeEpbl ApeBHEN-
LUIMX YaCTHOMPABOBbIX MHCTUTYTOB, €lle He BbIAENMBLUMXCS U3 PEUrnN03-
HbIX HOPM, NpMBOAWT LimuepoH B TpakTaTe «O6 06f3aHHOCTAX». [OHATH
XapakTep CaKpasbHOTr0 MpaBa aBrypoB W APYTUX XXPEUeckux Konneruii mno-
MOralT Pennrno3Ho-punocodckme Tpaktathl «O npupoge 6GoroB» u «O
AVBUHAUMW». [axe Takue, Kasanocb 6bl, UUCTO (UIONOTNYECKME TPaKTaThl
06 0paTOPCKOM WUCKYCCTBE, Kak «bpyT» U «TonuKa», Ha Aene 6binu npefHa-
3HauyeHbl MMEHHO AN cyae6HbIX 0paTOpPOB, T.e. A/ MPAaKTUKYHOLMX afBo-
KaToB. VI3 3TUX TPaKTaTOB MOXHO MOYEPMHYTb WHTEpPecHeliline CBefeHUs 0

mecTe M ponun 3akoHoB XII Tabnuy, o cucTeme NOCTPOEHUS UCKOB U BCero
pUMCKOro npasa.

KpynHeiwmnii 3HaTOK MCTOPUM FOCYLApPCTBEHHOrO, CakpanbHOro0 W 4acT-
Horo npasa LiuuepoH 6nectawe 3Han 3akoHbl XII Tabnuy (De leg. M. 59; De

orat. 1. 193-195). OH cam roBopuT 0 rNY6OKOM M3YYEHUU UM «CTapUHHbIX
3aKOHOB», MOCTAaHOBNEHWI, AOroBOpoB W «06blyaeB npefkos» (De orat.
. 35-AKO; . 193), KHWUT aBrypoB, MOHTU(UKOB, CNUCKOB MaructpatoB (De

rep. 1. 54; De orat. I. 193) n gpeBHux netonuceid (De rep. Il. 28). Emy xo-
powo 6biNn M3BECTHbI CBALWEHHble 3akoHbl (leges sacratae) fgpeBHeliwei
3MOXW PUMCKON UCTOPUM, Ha TEKCT KOTOPbIX OH 4acTO CCblNaeTcs B CBOMX
cypebHbix peyax (Balb. 14. 33; Sest. 30. 65; De dom. 17. 43; De off. Ill. I1I;
De leg. Il. 7. 18). OH npekpacHO 3HaKOM C aHTWMYHOI ucTopuorpaduei,
CCbINafgCb NPaKTUYeCKN Ha BCEX PUMCKUX aHHanuCToB. BaHO OTMeTUTbL ero
3HaKOMCTBO C COYMHeHMsAMU opucToB Il B. go H.3. Myuusa Cuesonbl (De orat.
. 166; 1. 167; I. 170; 1. 212; 1. 217; Il. 52; Il. 285; Brut. 98; 108) n My6nus
KopHenus CuunuoHa (De orat. I. 211; I. 255; Il. 22; 1l. 106; Il. 170; 1I. 253;
Brut. 17; 80- AL). HakoHel, O BbICOKOW CTeMeHW AOCTOBepHOCTM LimuepoHa
rOBOPWT MCMOMb30BaHWE UM COYMHEHWI W3BECTHOrO rOCYLAPCTBEHHOrO Aes-
Tens u opucta IV B. go H.3. - Annusa Knasgusa Leka (Brut. 55. 61). Takum
obpa3om, CBMAeTeNbCTBA PUMCKOro opatopa, topucta u dunocoda Linuepo-
Ha O XapaKTepe [peBHUX OPUAMYECKUX HOPM, 06 MCTOPUU PUMCKOI civitas
M CYLWHOCTN FOCYLApPCTBEHHbIX WHCTUTYTOB paHHeil Pecny6nuMkn 0CO6GEHHO
LleHHbl NPY U3YYeHUN UCTOPUU apxamyeckoro npasa.

VHTepecHy0 MH(opMauuio, npaBaa, Kak npasuio, BeCbMa OTPbIBOYHYIO
N He3HaYUTeNbHYl, MOXHO HalTW U B APYTMX OPUAUYECKUX COYUHEHMUAX
LV BB. H.3. - «CeHTeHUusAX» [NaBna, ¢parmeHTax YnbnuaHa, B «Conoc-
TaBNEHUN 3aKOHOB MoOUCeeBbIX U PUMCKUX» (KOHel, V B. H.3.), B «BaTukaH-
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3. Tpo6nema [OCTOBEPHOCTH UCTOYHUKOB

CKuX (hparmeHtax» u T.4. OcC0OY0 BaXHOCTb UMeeT ANA [AHHOro uccnepo-
BaHWA 3HaMeHMTOe cobpaHue (parMeHTOB M3 COYMHEHMIA topucTos Il B. g0
w<s- - Il B. H.3. OurecTbl KOCTMHMAHA. Mbl y>Xe rOBOPWAN O BbICOKOM LIEH-
HOCTW M 3HAYMMOCTU KPaTKOro o4epka UCTOPUM PUMCKOrO npasa, Tak Hasbl-
BaemMoro «3Juxupuana» Cekcta MoOMMNOHMA, a TakXe (parMeHToB U3 KOM-
MeHTapueB Mas Kk X1 Tabnuuam, Kotopsle Bowau B cobpaHme Aurect. Ho u
B APYruX yvactax [urect BCTPEYAlOTCA CCbINKW Ha «LapCKWe 3aKOoHbI», a
0cob6eHHO Ha 3akoHbl XII Tabnuy, - obliee YMCNO LMTAT M CCbINOK Ha fe-
LleMBUpanbHbliA cBog npesbiwaeT 100. MockonbKy c60pHMK AurecT Mmoces-
LeH rnaBHbiM 06pa3om npo6semMaM YaCTHOrO PUMCKOro npasa, TO U CBefe-
HWS MO apxauMyeckoMy MpaBy KacalTcsi NPeMMYLIeCTBEHHO 3TON cdepbl.
Oco6blii HTepec npeactasnaoT XVI u XVII Tutynbl 50-i1 KHUrM, B KOTO-
pbIX AaloTCcA 3TUMOMOrUA U TONKOBaHWE W3HAYa/IbHOTO 3HAYeHWs MHOruUX
apxamyecknx HPUANYECKUX TEPMUHOB.

Bonblioe 3HavyeHWe [NA WUCCMef0BaHMA apxaumyeckoro npasa UMEIOT
COYMHEHUA aHTUYHbIX AHTWKBapWEB, TPaMMaTWKOB, YYeHbIX, MUCcaBLINX
TPy4bl MO ecTeCTBO3HaHWIO, W Nekcukorpados. Tak, 0co60ro BHUMAHMA
3acnyxwusaeT TpaktaT BappoHa (I B. [0 H.3.) «O NaTUHCKOM A3blKe»,
sTumonoruyeckunini cnosapb ®ecta (Il B. H.3.) U «ATTUYeCKNe HOUYU» AB-
na rennusa (Il B. H.3.). He meHee BaXHbl «CpaBHUTENIbHbIE >XWU3HeoMNuca-
Hua» MnyTtapxa (I-11 BB.), «CaTypHanuu» Makpobusa (V B. H.3.), «EcTe-
cTBeHHaa wuctopua» Mnuuua Crapwero (I B. H.3.), «O wmarucrtparax»
MoaHHa Nlnga (VI B. H.3.) U MHorue gpyrue. CBefeHWs 3TUX aBTOPOB
npeacTaBnAwT ANS WCTOPUKOB MpaBa WMHTEpec TEM, YTO OHW OCOBGEHHO
4acTO LMTUPYIOT He Aolejllne A0 HAC paHHMEe WUCTOYHWKW: [peBHeiwwmne
3aKOHbI, TEKCTbl JOTOBOPOB, COYMHEHUA CTapLUMX aHHaNWUCTOB, JOBOJILHO

noApoGHO KOMMEHTMPYS HesiCHble MeCTa M 00bACHAS Bbillefline U3
ynoTpe6/eHns apxau3mbl.

B uTOre MOXHO CKasaTb, YTO HalUM WCTOYHWUKW [OCTATOYHO penpeseHTa-
TUBHbI U MO3BONIAOT BOCCTAHOBUTL peasnbHYl0 KapTWHY pa3BUTUA npasa B
Pume VIII—IIl BB. 80 H.3. Tpaguuua, NOAKpenaseMas apxeonornyeckumu
[JaHHbIMK, NpefcTaBnseTca B OCHOBHOM [OCTOBEPHO OTpaXKalolwei McTopuio
rocyflapCTBeHHbIX MHCTUTYTOB apxaunyeckoro Puma.




FMTABA TIEPBAA
BOSHWKHOBEHWE TNPABA B VIII-VI BB. O H.3.

1.1. CAKPAJIbHOE TMPABO N 3BONKOUNA «LLAPCKNX 3AKOHOB»
B VIII-VI BB. [0 H.3.

Pumckas cucTema rocygapCTBEHHOW BnacTu apxau4yeckoi 3moxu, Kak
M3BECTHO, Oblna 3aMKcMpoBaHa rnaBHbIM 06pasoM B [BYX ApPEBHeLwuUx
c6OpHMKAX 3aKOHOB. OJTO MpexAe BCEro TaK Ha3biBaemMas >Kpeyeckas
KOHCTUTYUMS uaps Hymbl Momnuans, a Takke 3akoHsl X1l Taémuy'. Ha
MPOTAXEHUN MHOIMX COTEH NIeT PUMCKOe MpaBo ABNAETCA MNpeaMeToM
NMPUCTaNbHOrO W3YYeHWUs HOPUCTOB U [0 CUX MOP NPU3HAETCA UMW Nyd-
lwmM obpasuom NpaBoTBOpYecTBa. Befb Kak 4acTHOe, Tak W ny6anyHoe
npaBoO [APeBHUX PUMNAH 3a/10)XEHO B OCHOBbI 3aKOHOLATENbCTB MHOTUX
eBpOMeiicKMX rocyAapcTs. Mexay Tem BecbMa 3HauuWTenbHas u4acTb
[LpeBHEPUMCKOro npaBa B KakoW-TO Mepe OCTaeTcs BHe MONA 3peHUs
COBPEMEHHbIX MCTOPUKOB npasa. Peyb WAET O cakpasbHOM npase, KOTO-
poe, 6e3ycnoBHO, 3apoOAWNOCH elle B Heapax MNepBOOLITHOW POAOBOIN

06WWHBLI. M BMecTe C TeM MMEHHO CakpajbHOE MpaBo CTano TO MepBO- |
HauyaNnbHOM 6a3o0if, Ha KOTOPOW CTPOM/IOCH BCE PUMCKOE LMBUMbHOE MNpa- |

Bo. C pasBuTMEM U YC/IOXKHEHWEM WHCTUTYTOB rocyp.apCTBeHHon Bnactu

CakKpanbHoe npaBO CTas0 NOCTENEHHO BbITECHATbLCA CBETCKMM MNPaBOM, j

0fHAaKo paxe B 3noxy LiuuepoHa emy Bce ele OTBOAMIOCL PUMASHAMM
eCin He NepBEeHCTBYlOLLee, TO, MO KpaliHeli mMepe, BecbMa NO4YeTHOe nep-
BOe MecTO. KOHe4yHO, yXe B 3MoXy paHHei pumckoii Pecny6nukmu cyuie-
CTBOBaNA NPUHUUN pa3gefieHns 6O0XeCTBEHHOrO0 M 4YeN0BEYECKOro mMpasa
(fas u ius), xcpuyem nocnefHee NOCTENEHHO BbITECHANO CaKpaljibHble WH-
CTUTYTbl M3 PUMCKOF0 ny6/MYHOr0O M 0COBEHHO yYacTHOro mnpasa. Pac-

MpocTpaHeHUe XPUCTMAHCTBA Ha 3aKaTe PUMCKOI MMMepuu MOBNEK/IO 3aj
co60ii co3HaTenbHOe WCTpe6neHWe MOCNefHUX PYAUMEHTOB si3bluecKoli §

pennrun B npaBe. Ha CMeHy s3bIYeCKOMY CaKpafbHOMY MNpaBy NpuLLNO
LLlepPKOBHOE MpaBO, XOTA W BOCMPUHABLIEE MHOTUE (DOPMbI A3bIYECTBA 1)
Hanmo/MHMUBLUEE WX HOBLIM cofepxaHueM. [103ToMy OT He0603puMMOrg

MOPS COYMHEHWIA PUMCKUX HOPUCTOB B 06/1aCTU CakpanbHOTo npaBa A

' O mecTe rocyapcTeeHHoro npasa B 3akoHax X11 Ta6nuL, oM. Hike, 3.3.
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1.1. CakpanbHOe NpaBo W 3BOMKOLMS «LAPCKMX 3aKOHOB» B VHI~VI BB. [0 H.3.

wac AowWwnn B 60NbLINHCTBE cny4dyaeB nuub KUX Ha3BaHUA%. TeM He MeHee
COXpaHWUnocb AOCTaTOYHOE KONMYECTBO MCTOYHWMKOB, MNO3BOMAKWNX
BbIABUTb OCHOBHbIE 4YepTbl CaKpaJibHOro npasa B apxanyeckom Pume wu

npocneauTb ero 3BOMKOLMI0O N0 Mepe pasBUTUS PUMCKOTO LMUBUNLHOIO
npasa.

Ho uTo Takoe BOOOLLe Cakpa/ibHOE NPaBO ApeBHelilero Puma u MOXHO
NN ero HasblBaTb MPaBOM B COBPEMEHHOM OPUANYECKOM CMbICNE 3TOrO
cnoga? Camu pumnsgHe o00603Hayvanu cakpanbHOe nNpaBO TEpPMUHAMK  ius
sacrum u ius divinum, 3HayeHMWe KOTOPbIX COBPEMEHHbIE KOPUCTbI OMpeje-
NAT KaK «KOMMNEKC OPUANYECKUX HOPM», COOTBETCTBEHHO «MPU3BAHHbIX
yNnopsaAoUYnTbL OTHOLWEHUA MeXAy NofbMu 1 60ramMv v KOAUMULMPOBAHHbLIX
B apxauyecKyl 3noxy Konnerveli NoHTUHUKOB»® U «CBA3AHHLIX C 06sA3a-
TeNLCTBOM CO6/1104aTh PUTYanbl, XEPTBOMPUHOLIEHUS W KynbTbi»®. Hapy-
LUeHWe cakpasbHOro, GO0XECTBEHHOro, npasa MOHUMANOCb PUMAAHAMM Kak
HapylleHne BoaM 60XecTBa, Kak HernpaBoMmepHoe faesHue (nefas), Tpebyto-
Liee MCKynneHus®. MTanbsaHCKMI mcTopuk mpasa I. Bouu fo6asnser, uTo
cakpasbHOe NpaBoO WUrpaet 0cobyw ponb B TOM 06LlecTBe, rAe «penurus
ABNAeTCH (YHKUMel rocyfapctBa, >peubl SBAAIOTCA rOCYAapCTBEHHbIMU
opraHamu, a cuna rocyfapcrsa CaHKUWOHWPYET PenuruosHble npegnuca-
HUA»%. PennrvosHbie HOPMblI apXauuyeckoro o06LLecTBa PerynupoBanu He
TONBKO YUCTO PeNnrnosHble puUTyanbl, HO U HOPMbl MOpann M CO6GCTBEHHO
npaBa, TaK Kak penurusa He 6blia OTfeneHa OT rocygapcTsa W npasa, a ABNf-
nack BaKHeLWMM MHCTPYMEHTOM TOFO 1 Apyroro’. [INs COBPEMEHHOrO es-
pOMencKoro npaea PeNUrMO3Hble UIN LLEPKOBHbIE HOPMbI He ABAAKTCS Mpa-
BOBbIMW. OfiHaKo cnefyeT MOMHWUTL, YTO LEPKOBb Oblna OTAeNeHa OT rocy-
fapcTea, CKaxem, B0 ®paHuumM ToMbKO B KoHue XVIII B., a B Poccun - nuub
nocne 1917 r. B rocygapcTtBax Xe MycynbmMaHCKoro Boctoka KopaH fo cux

Mop OCTaeTCs TNaBHbIM UCTOYHWKOM He TO/IbKO PEINTNO3HBIX W MOPaibHbIX
HOPM, HO 1 HOpPM npasa.

2 CM. OTPbIBKN M3 MHOFOUUCNEHHBIX COUMHEHI PUMCKMX OPUCTOB O Pa3NUHbIX acreKTax
CakpaibHOro npasa B crefytowmx usgaHuax: Huschke E. lurisprudentiae anteiustinianae quae
supersunt. Lipsiae, 1886. P. 2-125; BremerF.P. lurisprudentiae antehadrianae quae supersunt.
ParsArior. Lipsiae, 1896. P. 3A24 passim.

Dizionario giuridico romano / A curadi F. del Giudice e S. Beltrani. Napoli, 1993. P. 250.

" GarciaGarridoM.J. Diccionariodejurisprudenciaromana. Madrid, 1986. P. 250.

® Ibid. P. 194.

® VociP. Diritto sacro romano in efaarcaica// SDHI. N 19.1988. P. 39.
" Ibid. P. 42-47.
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H3.

nasa nepsasi Bo3HWKHOBeHve npasa B V111-VI gf-—g0

B cucTtemMe pMMCKOro KfacCU4Yeckoro npasa cakpanibHOe NpaBO TaKXe
'; 3aHMMano cBOe MOYeTHOE MecTo B pasfene ny6nuyHoro npasa. MPUHATO
cyMTaTh, YTO B Knaccuyeckom pumckom npase (I-111 BB. H.3.), nogpasfge-
NABLIEMCS Ha Ny6/MYHOE W YaCTHOE, CaKpanbHbIM HOPMaM MOYTU YXKe He
66110 MecTa. [103TOMY COBEPLIEHHO HEOXWAaHHbIM MOXET MoKasaTbCa
onpefeneHne ny6nnyHOro npasa, NPUBOAMMOE PUMCKUM HOPUCTOM Yib-
nuaHoMm: «[lMy6nuMyHoe npaBo COCTOMT W3 MpaBa >XePTBOMPUHOLLIEHWIA,
npaBa peLoB M npasa MarucTpatos»®. 3TOT NPUHLMN OCHOBHOFO JeneHNs
ny6MMYHOro npaea B MOMHOW Mepe MOXHO OTHECTM UM K apXxanyeckoi 3mno-
xe. bonee T0ro, 3a He6O/MbLINM UCKIOYEHMEM, NPaBO MarncTpaTos NoABu-
Nnocb ¥ pa3BuMBanocb TONbKO B pecny6/nKaHcKoOM Pume, B TO BpemMs Kak
Xpeyeckoe MNpaBo CyLeCTBOBANO Yyxe B 3noxy Pomyna u Hymbl Momnu-
nus®. To ke pasfeneHne Mbl BCTpeyaem u B nuTepaType | B. [0 H.3. - B
TpakTaTe De legibus LinuepoHa. HakoHel, ecnu BepuTb ABCOHMIO', Takoe
pasfeneHue 66110 yxe B V B. 0 H.3. B 3akoHax XII Tabnuy. OfHako efBa
NN TaKoe pasfiefleHne UMeno MecCTo yXe B 3akoHax Hymbl Momnunua. Kak
6bl TO HM 6bII0, Y HAC HET FOTOBbIX MOJeNeli CUCTEMbl PUMCKOFO Cakpasb-
Horo npasa HK gna VII, Hn gna V, Hu ana | BB. [0 H.3. TeM He MeHee Heko-
TOpble CBEAEeHUA aHTUYHbIX aBTOPOB 06 3TMUX cCUCTeMax Yy Hac B pacnops-
XEHUN BCe >Xe WMeloTca. ITO npexpae Bcero Tpakrtar LwuuepoHa De
legibus, B KOTOpOM NpWBOAATCA fiBe MepBble YacTU ero «ufeanbHbIX» 3a-
KOHOB. CKOMbKO BCEro 6biN0 TakMx 4acTei, Mbl He 3HaeM, Tak Kak OT ca-
MOro Tpaktata LiuuepoHa, COCTOSBLUEro N0 MeHbLUed Mepe W3 NATU KHUT
{Macr. Sat. VI. 4. 8), coxpaHunucb Nuilb nepsble Tpu. B 3Tux coxpaHus-

At B 103 At S A 1 5

. WmMxcs KHUrax LlnuepoH AaeT B COKPalleHHOM BuAe CBOW 3aKOHbl U KOM-
¢ MEHTapun K HUM. B nepBOiA 4acTW 3TUX 3aKOHOB OH M3M1araeT MpaBO XEpT- i
vy BOMPUHOLIEHWI W XpeLoB, BO BTOPO yacTu - MpaBo MaructpatoB. Cypas
| HO noc/fefHeM M3 [AOLWeEAWWX [0 Hac CMOB TpaktaTta", ganee LiuuepoH
4

il Ulp. D. 1. 1. 1.2: Publicum ius in sacris, in sacerdotibus, in magistratibus consistit. Cm.
0630p nnuTepaTypbl 06 3TOM (hparmeHTe: CuHnm . Varr. de ling. lat. 5, 86 n pumckoe «me-
XAyHapoAHoe npaso» (pa3mbliwneHns ofides, bellum, hostis, pax) Il IVS ANTIQVVM = i

[ApesHee npaso. Ne 12. 2003. C. 45, npumey. 14.
M., Hanpumep: VociP. Diritto sacro romano... P. 38-103.
Auson. ldyll. 11. 61-62: lus triplex, tabulae quod ter sanxere quaternae, sacrum, priuatumJj
populi commune quod usquam est (/3 Tpex uacTeii cocTOMT BCe TO MNpaBo, KOTOPOE
TPWKAbl N0 YeTbipe Tabamubl CaHKUMOHMPOBAIN KaK CakpaibHOe, Kak 4acTHoe U Kak\A
obliee s Hapopna). )
" Cic. De leg. 1. 20. 49. .

1.1. CakpanbHoe Mpaso ¥ 3BOMIOLMA «LAPCKMX 3akoHoB» B VIII-VI BB. [0 H.3.

cobupancs faTb yacTb, M3narawouwyto ius populi Romani, T.e. yacTHoe npa-
50. Takum 06pasom, B M3N0XeHUM LinuepoHa cucTeMa PUMCKOro LMBUIIb-
HOro npasa fieinnacb Ha TPW 4acTW W MNepByto, Camyl BaXHYH YacTb,
KoTopyto LinuepoH HasbiBaeT legum leges, oH OTBOAMT UMeHHO Ans leges
de religione™®. 3Ta yacTb MMeeT creAyioLNiA MOPAAOK N3NOXKEHNS:

1. Nepeuncnatotca Tpe6oBaHNA K nuuam, obpauwatrowmmes K 6oram, ro-
BOpMUTCA 06 MX NPUHAAMEXHOCTU K rOpody WAW AepeBHe, K ONpefeneHHON
BeTBW pofa v onpegeneHHomy npeaky™® (U. 19).

2. fanee peub npet o acTtax, T.e. 06 onpefeNeHHbIX AHAX NPUHECeHUs
TeX WU WHbIX XePTBONPUHOLIEHWA

2 Cic. De leg. 1. 18: Sed iam exprome, si placet, istas leges <de> religione... (Marcus)
Expromam equidem ut potero, et quoniam et locus et sermo <haudquaquam> familiaris est,
Legum Leges uoce proponam (HO Tenepb W3N10>KW, ECAM XOYellb, 3TU 3aKOHbl O
perurun...  (Mapk) YTO >K, 8 M3NOXKY UX BaM, KakK CMOry, W TaK Kak 0COBEHHOCTMU A3blKa
[oTHIOAL He] noaxofdaT [Ans MpuaTenbckoii Gecefbl, $ 3auMTald BaM «3aKOHbI 3aKOHOB»
BC/YX).

8 Cic. De leg. 1l. 19: Ad diuos adeunto, caste, pietatem adhibento, opes amouento. Qui
secus faxit, deus ipse uindex erit. Separatim nemo habessit deos neue nouos neue aduenas nisi
publice adscitos; priuatim colunto quos rite a patribus acceperint. In urbibus delubra habento.
Lucos in agris habento et larum sedes. Ritus familiae patrumque seruanto. Diuos et eos qui
caelestes semper habiti sunt colunto et olios quos endo caelo merita locauerint, Herculem,
Liberum, Aesculapium, Castorem, Pollucem, Quirinum, ast olla propter quae datur hominibus
ascensus in caelum, Mentem, Virtutem, Pietatem, Fidem, earumque laudum delubra sunto nec
ulla uitiorum. Sacra solemnia obeunto (K 6oram nogn fa obpawalTcs YACTbIMK, Aa NPOsB-
NS0T OHW 6naroyecTwe, [Ja OTKas3biBAOTCA OHW OT pockowwu. Ecim KTo-1mbo nocTynuT
Haye, TO ero nokapaeT camo 60>kecTBO. [la He GyfeT HWY KOro 0coOblX GOTOB: HU HOBbIX,
HU Yy>Ke3eMHbIX, KpOMe 6OroB, MpU3HaHHbIX FOCYAapCTBOM; YaCTHbIM 00pasoM fa uTyT
6oroB, no o6blyato yHacnefoBaHHbIX OT NpefKoB. B ropogax nogu faycTpavusaloT CBATU-
ULA, B CENbCKMX MECTHOCTAX [Ja COXPAHAKT OHW CBALLEHHbIE POLLM M 06UTanMLLa Napos.
[a cobnogaloT OHW o6bluan BeTBM pofa W npeakoB. BOros M Tex, KTO BCerfa cuvTancs
He6OXKUTENAMU, fa YTYT, Kak U Tex, KOro Wx 3acnyru nepeHeciv Ha He6o, - Iepkyneca,
Nnpepa, 3ckynana, KacTopa, lMonnykca, KeupuHa; fa yYTYT OHM M Te KayeCTBa, 3a KOTO-
pble NtogaM AaeTca JOCTYn Ha Hebo, Ywm, [obnecTsb, BnarouecTue, BepHocTb, W fa 6y-
[OyT YCTPOEHbl CBATWIMLLA B O3HAMEHOBaHWEe 3TUX 3acnyr, W [a He ycTpauBalwT CBALIEHHO-
[eiicTBMA 4N NpoOCnaBneHusi MOPOKOB).

" Cic. De leg. 1. 19-20: 19. Feriis iurgia amouento, easque in famulis operibus patratis
habento, itaque, ut rite cadant in annuis anfractibus, descriptum esto. Certasque fruges
certasque bacas sacerdotes publice libanto, hoc certis sacrificiis et diebus. 20. Itemque alios
®d dies ubertatem lactis feturaeque seruanto, idque nec omitti possit, ad earn rem rationem
habento, cursus annuos sacerdotes finiunto, quaeque quoique diuo decorae grataeque sint
hostiae, prouidento (19. B gHw npasgHecTB fa He OydeT ccop. [la NpoBOAAT MOAM Npasa-
H'kn, 3akoHumB paBoThl, Ccpeau AoMouadues. [losTomy fa 6GymeT sanvcaHo, uYTO npasj-
M1 no npasuny MOMKHbI MPUXOAMTLCA Ha rOJOBOA KPyrosopoT. 20. W >kpeubl ga npu-
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frr;ei! fit'Ptii (9. Bo3HukHoBeHue npasa B VUI-VIBB  NOH3.

3. PaccmartpusaroTcs 0653aHHOCTH Xpeuos, NpUYemM rnaBHoe BHUMaHue

yenseTca TpeM KaTeropusmM XpeLos: MOHTU(UKAM, KBUHAELEMBUPAM CBS- i

weHHogeicTBIMiA 1 aBrypam (Il. 20—21)°. Mpodeccop ®. CuHK cnpaBesnnBo
nofyepKMBaeT, 4TO NpW M3N0XeHUU 0653aHHOCTe aBrypos LinuepoH 6e3-
YCNOBHO AaeT CUCTEMY PUMCKOFO aBrypansHoro npasa™. [lymaetcs, uTo 370
coobpaxeHune KacaeTca W BCell cucTembl U MOPAAKA U3N0XKEHUS CaKpanbHOro
npasa B De legibus LinLepoHa, coBeplleHHO 0YEBUAHO 3aMMCTBOBAHHbLIX UM
W3 [eiiCcTBYIOLLEr0 B ero BpeMs CBOJa 3aKOHOB - 3akoHoB XII Ta6muy'’.
3pecb e LimuepoHOM ynomMuHalTCca (ramMuHbl, BecTanku, (euuansl u ra-

pycnukn'®,

HOCAT BCEHAPOAHO B >KEpPTBY 3epHA ONpefeneHHbIX 31aKoB M MPUTOM BO Bpems >KepTBo-
NPUHOLLIEHWH B ONpefieneHHble AHW. PaBHbIM 06pa3soM Aa COXPAHSOT OHW ANA Apyrux AHeid
06unMe MONOKa M MOMOAHAKA, U fia BeAyT OHU CUeT BO M36e>KaHueyTpaT. TeueHue roga
[a onpefensioT >Kpelbl, U fa 3HAOT OHW Haneped, Kakas >KepTea TpeGyeTcs u 6GyaeT

yrogHa TOMY WAM WHOMY 60>KecTBY).

5B tpakTtate De natura deorum LIMUEPOH Takke BblAENseT 3TV TPWU KaTeropun Kak
ocHoBHble: Cic. De nat. deor. Ill. 2. 5: cumque omnis populi Romani religio in sacra et in
auspicia divisa sit, tertium adiunctum sit si quid praedictionis causa ex portentis et monstris
Sibyllae interpretes haruspicesve monuerunt, harum ego religionum nullam umquam con-
temnendam putavi (Tak Kak BCSl penurus pUMCKOro Hapoda pasfieneHa Ha CBSLLeHHOAeN-
CTBMA W aycnuumn, a TpeTbWM Ao6asneHbl NPOPWLAHUS, KOTOpble AaBayuCh Ha OCHOBa-
HAW 4yfiec W 3HaMeHuil TonkoBaTenamu CuBWMANbI W rapycnukamu, TO A Bcerga cuuTan,
YTO HM OfHOM W3 3TUX COCTaBHBLIX YacTeli peurum Henb3s NpeHebperaTb).

8 Sini F.  Sua cuique civitati religio. Religione e diritto pubblico in Roma antica. To-

rino,i200 3aumcTBOjla8iin LIMLLEpOHOM cUCTEMbI M3N0XeHWs 3akoHoB X1l Tabauy cM.: Ko-
¢haHos JI.JI. K Bonpocy o nanuHreHese 3akoHoB XII Tabnuy // 3akoHbl X1l Tabnuy / Co-
cTaBneHue v nepesog J1.J1. KogpaHosa. M., 1996. C. 175-210.

'8 Cic. De leg. 11. 20-21: 20. Diuisque aliis alii sacerdotes, omnibus pontifices, singulis
flamines sunto. Virginesque Vestales in urbe custodiunto ignem foci publici sempiternum.
Quoque haec ei priuatim et publice modo rituque fiant, discunto ignari a publicis sacer-
dotibus. Eorum autem genera sunto tria: unum quod praesit caeremoniis et sacris, alterum
quod interpretetur fatidicorum et uatium effata incognita, quorum senatus populusque
adsciuerit. Interpretes autem louis optumi maxumi, publici augures, signis et auspiciis
postera uidento, (21) disciplinam tenento sacerdotesque docento, uineta uirgetaque ad
salutem populi auguranto; quique agent rem duelli quique popularem, auspicium prae-
monento ollique obtemperanto. Diuorumque iras prouidento ostentisque apparento, caeli-
que fulgura regionibus ratis temperanto, urbemque et agros et templa liberata et efflata
habento. Quaeque augur iniusta nefasta uitiosa dira deixerit, inrita infectaque sunto; quique
non paruerit, capital esto. Foederum pacis, belli, indotiarum oratores fetiales sunto, uindi-
ces non sunto, bella disceptanto. Prodigia portenta ad Etruscos [et] haruspices, si senatus
iussit, deferunto, Etruriaque principes disciplinam doceto. Quibus diuis creuerint, procur-

anto, idemque fulgura atque obstita pianto (20. W ga 6yayT ypasHbix 60>KeCTB >Kpelpl
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1.1. CakpaabHoe npaBo W 3BOMOUMSA «LIAPCKUX3aKOHOB» B YLLI-YI'BB. [0 H.3..

4. B yeTBepToii YacTu LiuuepoH paccmaTpuBaeT sacra publica - Haka3sa-
HWS 33 PENIMTMO3HbIE NPECTYNNEHMUS, HapyLieHne 06eTOB U KOHCeKpaunio™.

pase: Y BCEX GOFOB - MOHTUMKM, y OTZENbHbI: GOroB - chnamutHbl. U1 Aa nofsepy>kusa-
0T [JeBbl-BeCTa/KM B [0poAe BeuHblii OrOHb Ha ouvare rocyfapcTsa. A fabbl BCe 3TO W B
wactvoii YKM3HW, W OT VMEHM rocyAapcTBa COBeplIanoch MO NpaBunaM M 06bluasM, He-
cBefyluve fJa o6y4yaloTcs y TOCYAApCTBEHHbIX >KPELoB. XKpeubl 3TW Aa 6yayT Tpex
POZOB: OAHW [OMKHbLI BeAaTb CBALIEHHOAGACTBUAMM W >KEPTBOMPUHOLIEHWAMM, ApYrue -

TauHCTBEHHble peueHUst npeAckasaTeneli W SCHOBUALEB,  MPU3HAHHBIX
M HapodOM, a rocyfapCTBeHHble aBrypbl, MCTONKOBATeNM Bomv HOnuTepa
Bce6naroro Benuuaiilero, Ha OCHOBaHWM 3HAMeHWii W aycnuunii fa ysHaloT rpsgyliee.
21. [la XpaHST OHW UACTOTY YueHuii, [a NPOM3BOAAT aBrypalWi0 >KPELOB, aBrypauuio
BMHOTPAZHMKOB 1 MoNofbix NoGeros Ha 6naro Hapoga; Tem, KTo GyaeT BefaTb Jenamu
BOHbI W fenamu Hapoja, fa BO3BELIAOT OHW 06 aycnuuusx, a Te Aa MOBUHYITCA WM.
Vpa BMEAT OHM Hanepes rHeB 60TOB, PYKOBOACTBYKTCS 3HAMEHUSMY,  CAEPIKMBAKOT
MOMIHAM B OMpefieneHHbIX yyacTKax Heba W xpaHsaT opod, Mons U Xpambl CBOGOAHLIMK W
OCBSAILLEHHbIMU. W Bce TO, YTO aBryp OGBLSBAT HEMpaBLUbHbIM, 3anpeTHbIM, MOPOYHBIM,
3M0BelUMM, Aa He GyfeT BbIMOMHEHO W CBEPLUEHO; KTO OCNyliaeTcs, Aa OTBETUT TONOBOVA.
Mocnamu fsl 3aKMOUeHUs MUPHBIX [OFOBOPOB, Ansi 0GCY>KAeHWUs e BOWHbI W mepeMupus
fa 6ymayT deuuansi; kapaTensmu Aa He 6yAyT OHM, [a BbIHOCAT OHYW PELUeHUs HacueT
BOlHbI. 3HaMeHMs U uyfeca - eciM CeHaT MOBEMT - fa nepefaloTcs HapaccMOoTpeHue
3TPYCCKUM rapycnukam. JTpypus fa obyyaeT NepBeHCTBYHOLMX Niodeli 3Toll Hayke. Tex

6OroB, KOTOpbIX rapycnuku MOBENST YMWNOCTMBATL, [Aa YMANOCTMBAT; [Ja OuMLalT
OHM MecTa najeHus MONHMiA).

WNCTONKOBLIBATH

CeHaToM

¥ Cic. De leg. Il. 22: Nocturna mulierum sacrificia ne sunto praeter olla quae pro
populo. Neue quem initianto nisi, ut adsolet, Caereri Graeco sacro. Sacrum commissum,
quod neque expiari poterit, impie commissum, esto; quod expiari poterit, publici sacerdotes
expianto. Loedis publicis [...] quod sine curriculo et sine certatione corporum fiat, popu-
larem laetitiam et cantu et fidibus et tibiis moderanto eamque cum diuom honore iungunto.
Ex patriis ritibus optuma colunto. Praeter ldaeae Matris famulos eosque iustis diebus ne
quis stipem cogito. Sacrum sacroue commendantum qui clepserit rapsitue, parricida esto.
Periurii poena diuina exitium, humana dedecus esto. Incestum pontifices supremo supplicio
sanciunto. Impius ne audeto placare donis iram deorum. Caute uota reddunto. Poena uiolati
iuris esto. [Quocirca] nequis agrum consecrato. Auri argenti eboris sacrandi modus esto
(*XKeHLHbI fa He COBEpLUAKT HOYHBIFX >KEPTBOMPUHOLLEHWA, KPOMe TeX, KOTOopble Mo
06bl4alo COBEPLUAIOTCA 3a Hapof, U Aa He MPUOGLLAIT OHW HUKOTO HU K OAHOMY CBSILLEH-
HOLEWCTBIMIO, KPOMe rpeyeckoro, no o6blyaio obpalleHHoro K Liepepe. CopfesiHHOE KOLLyH-
CTBO. KOTOPOe Henb3d GyAeT MCKYNUTb, [a OCTaHeTCA HeUCKYMAeHHbIM; TO, KOTOopoe
MOXKHO 6yfeT WCKynWTb, fa WCKYNsT >Xpelbl rocyfapcTea. Bo Bpems 06LeCTBEHHbIX
"p... [gay.MuYoCTUMBNAIOT 6GOTOB B LMPKE]; YTO K& KacaeTcs NpasgHecTB, Ha KOTOpbIX
YeT COCTA3AHUA Ha KONeCHULAaX W TenecHbIX yNpa>KHeHWA, TO NMKOBaHWE Hapofa nycTb
YMepsatoT neHveM 1 Urpoil Hanmpax u dneiiTax, M NycTb COYETAETCA OHA C MOYECTAMM,
OKasblBaemMbiMi 6oram. 3 o6bluaeB npegkoB fa cobnojaloTcs Bce Hauvnyywuve.  Kpome
“Yr Wgeiickoii MaTepn HUKTO Ja He cOBUpaeT [JeHer - M TO MUb B YCTAHOBMEHHbIE
dny KTO yKpageT uwam noxuTWT npegMeT CBALIEHHbIA WAW  [OBEPEHHbIA  CBALLEHHOM
“*paHe, fa 6ymeT nappuuMpoi. 3a KuATBOMpecTynneHue fAa 6GyneT GodKbell Kkapoit
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[nasa nepsasd. Bo3HukHOBeHWe npasa B VIII-VIBB. [0 H.3.

5. HakoHel, nAaTas 4yacTb NOCBALLEHAa sacra privata n pernameHTaumy ya-
CTHOro norpe6anbHoro o6psga®’

Ewe ofHY MOAeNb CUCTeMbl CakpanbHOro npaBa Mbl Haxogum y BappoHa
B u3noxeHun AsryctuHa (August. De civ. Dei. VI. 3). ®. CuHu cnpasep-
NNBO OTMeyaeT, 4YTO «MNpefcTaBAfAeTCA ManoBepOATHbIM, 4T06bl BappoH,
onpefenss noruyeckuin mopafoK KHUr cBoux Antiquitates, cmMor nNpourHo-
pUpoBaTh TUMNONOFMYECKME MPUEMBI XpPeuos»’' 1, Takum 06pa3om, OTTanku-
Baficf «OT KOMMMNEKCHOW pPennrmo3Ho-npaBOBOW KOHCTPYKLMM, pa3paboTaH-
HOW puMCKUMU >Xpeuamn»®?. Bce wn3noxeHue BappoHom rerum divinarum
COCTOMT M3 MATW 4acTel, Kaxpjas M3 KOTOPbIX COOTBETCTBEHHO KacaeTcs
nofei, MecT, BpeMeHW, KynbToB M 60roB. 3T0 M3N0XeHWe B CBOI ovepefb
COOTHOCUTCA C YeTbipeXYaCTHbIM feneHWeM W3N0XeHWs rerum humanarum:
noaun - MecTta - Bpems - Bewn?®. B nocnegHeMm yraabiBaeTca TPaguLUOHHOE

CMepTb, UYenoBeYeckol Kapoii - Mo3op. 3a MHLECT MOHTU(UKN Aa KapatT BbICLLE Mepoii
HakasaHus. [la He Aep3HeT HeyecTUBbIA yMUNOCTMBNATL fapamu rHeB 6oroB. O6eTbl ja
BbINOMHAOTCA TLaTenbHo. 3a HapylleHue npasa fa OyaeT kapa. [MycTb HUKTO He co-
BeplUaeT KOHCekpauuu nons. B KkoHcekpauuw 30m0Ta, cepebpa W CMOHOBOW KOCTW fa
C06M,10p AaeTCA Mepa).

Cic. De leg. Il. 22: Sacra priuata perpetua manento. Deorum Manium iura sancta
sunto. Humanos leto datos diuos habento. Sumptum in olios luctumque minuunto (Css-
LLEHHOAEACTBUA OT WMEHW YacTHbIX L, fa OCTalTCH NOCTOAHHbIMK. [pasa 60ros-
MaHoB fAa OyfyT CBALLEHHbI, yMepluMe Aa mpuuucnsoTcs K 6oram. Pacxodbl Ha nounTa-

Hue y}x navMATyW 1 onnakueaHue fa 6y,qu OrpaHnyeHHbIMM).
Cunu ®. Varr. de ling. lat. 5, 8... C. 47.

Ibid. P. 49.

3August. De civ. Dei. VI. 3: Quadraginta et unum libros scripsitAntiquitatum; hos in res
humanas divinasque divisit, rebus humanis viginti quinque, divinis sedecim tribuit, istam secutus
in ea partitione rationem, ut rerum humanarum libros senos quattuor partibus daret. Intendit enim
qui agant, ubi agant, quando agant, quid agant. In sex itaque primis de hominibus scripsit, in
secundis sex de locis, sex tertios de temporibus, sex quartos eosdemque postremos de rebus
absolvit. Quater Ljtem seni viginti et quattuor fiunt. Sed unum singularem, qui communiter prius
de omnibus loqueretur, in capite posuit. In divinis identidem rebus eadem ab illo divisionis forma
servata est, quantum attinet ad ea, quae diis exhibenda sunt. Exhibentur enim ab hominibus in
locis et temporibus sacra. Haec quattuor, quae dixi, libris complexus est ternis: nam tres priores
de hominibus scripsit, sequentes de locis, tertios de temporibus, quartos de sacris, etiam hie, qui
exhibeant, ubi exhibeant, quando exhibeant, quid exhibeant, subtil issima distinctione commen-
dans. Sed quia oportebat dicere et maxime id exspectabatur, quibus exhibeant, de ipsis quoque
diis tres conscripsit extremos, ut quinquies terni quindecim fierent (BappoH Hanucan 41 KHury
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RO s

«O [peBHOCTAX», WX OH pasfieNnn Ha BeLlW YenoBeyecKue U 60>KeCTBEHHbIE, Belam yenoseucy

CKWM OH NOCBATUA 25 KHUI, a B0XKecTBeHHbIM — 16. OCHOBaHWEM Takoro feneHust 6bi1o ero
>KeflaHue AaTb O Bellax YeNoBeveCKUX YeThIpe YacTU MO LUECTb KHUT B KaXKAOWA, B HUX OH
06paTun BHMMaHWE Ha TO, KTO [eiicTBYeT, rfae AeiCTBYeT, Korga feliCTBYeT U YTO Jenae
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—

flefleHne pUMCKOro KjacCMYeckoro nmnpasa: personae - res - actiones, rpge
UCKKN (actiones) pasfeneHbl no pasfjenam 0 MecTax U BpeMeHW, T.e. 0 (acTax.
Takoe COOTHOLWEHWe He CAyyallHO M yKa3blBaeT Ha 06LiMe KOPHU CUCTEMbI
PUMCKOTO LMBUNBHOTO MpaBa U XPeYeCKUX PeNnrno3Ho-npaBoBbIX KOMMEH-
TapueB pecny6nukaHCcKol 3anoxu. OCO6EHHO BaXHbIM NpeAcTaBndeTcs No-
KasaHHoe ABrycTUHOM 6onee [pob6HOe TeMaTUyecKoe fefeHne KHUr Bappo-
Ha 0 60XeCTBEHHbIX Belax:

1 -ayvacTb De hominibus?

1. KHUra o NOHTU(UKAX.

2. KHura 06 aBrypax.

3. KHura o KBUHAeLeMBupax.

ObpaujaeT Ha cebd BHUMaHWe aHaNOMMYHOCTb 3TOr0 AeneHUs Ha Tpu oc-
HOBHble KaTeropuu >XpewoB C pacCMOTPeHHbIM Bbile AeneHnem B De legibus
LimuyepoHa.

2-a yacTb De locis®

1. KHura o csaTunuuiax.

Takum 06pa3oM, B NepsbixX WECTU KHUrax OH NULLET O MIOAAX, B APYruX LUECTW - 0 MecTax, B
CnefytoLLmuX WeCTU - O BPeMeHax, B MOCNEAHUX LEeCTW - 0 Belwax. YeTbIpeXk/bl No LWeCTh -
Tonbko 24. Ho ogHy OTA&YbHYIO KHUTY, B KOTOPOi NpeasapyTenbHO roBOPUT O BCEX 3TUX
npegmeTax obwmm o6pasoM, OH CTaBMT B Hadyane. VI B OTHOLIEHUN K 6OXKECTBEHHbIM Belam
OH COXpaHWUN TOT >Ke Cnocob fAeneHus, HacKoNbKo fleNo KacaeTes TOoro, Y4TO [OMKHO 6bITb
cosepLiaeMo B 4ecTb 60ros. V160 coBeplIalOTCA KyAbThl, COBEPLUAOTCA MOAbMU, B Onpefe-
NEHHbIX MECTAxX UM B OmpefeneHHoe Bpems. KadKablii M3 3TUX YeTbIpex yNnoMAHYThbIX MHOK
npeAMeTOB OH pacCMaTpMBaeT B TPeX 0coObIX KHUrax: B MepsblX TPeX OH roBOPUT O NoAsX, B
[pyrux Tpex - 0 MecTax, B Crefylolux TPex—o BpeMeHax, B MOCNefHUX TPex - 0 KyibTax, ¢
TOHYalLLMM pasrpaHnyeHnemM Uccnefys W 34ecb, KTO, rhe, Korga v 4To ucnonHseT. Ho no-
CKOMbKY TPeboBanoch ckasaTb U O TOM, KOMY 3TO WCMOMHAETCA, U YUTaTeNlb 0CO6eHHO
3TOro oXkugay, TO OH f06asun elle TPW NOCNEHNE KHUMM M O camux 6orax, Tak YTOo U3 Tpex
no NATb pa3 cocTasunoch 15 KHur).

24

August. De civ. Dei. VI. 3: Sunt autem omnes, ut diximus, sedecim, quia et istorum
exordio unum singularem, qui prius de omnibus loqueretur, apposuit. Quo absoluto conse-
quenter ex ilia quinquepertita distributione tres praecedentes, qui ad homines pertinent, ita
subdivisit, ut primus sit de pontificibus, secundus de auguribus, tertius de quindecimviris
sacrorum... (Bcex >kKe KHUI, KakMbl cKasai, 16, MOTOMY YTO M B Hauane 3TUX KHUIM OH
nocTasun OfHy 0cobylo, KoTopas CY>KUT OOLWMM K HUM BBefieHMeM. Hanucas 3Ty KHUTY,
OH NoApasfensieT MoCnefoBaTeNbHO KadKAylo M3 MATM YacTeil: Tpu nepsble KHUMW, Ka-
cawoLmecs niofeid, noapasfensloTCaY Hero Tak, 4YTO nepBas roBOPUT O MOHTUGMKAX,
BTOpas - 06 aBrypax, TpeTbf - O KBMHAELEMBMPAX CBALIEHHOAEHCTBMWIA...).

"August. De civ. Dei. VI. 3: Secundos tres ad loca pertinentes ita, ut in uno eorum de
sacellis, altero de sacris aedibus diceret, tertio de locis religiosis... (/3 BTopoii rpynnbi
KHUT, KacatoLmxcsa MecT, B MepBOii roBOpUTCA O CBATWAMLIAX, BO BTOPOI - O Xpamax, B
TpeTbell - 0 CBALLEHHbIX MecTax...).
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[nasa nepsasd. BosHukHoBeHwe npasa B VIII-VIBB. [0 H.3.

2. KHura o xpamax.

3. KHUra o CBALWEHHbIX MeCcTax.

310 peneHne 611M3K0 K ynomuHaHuioo LiuuepoHom ropoackux delubra,
cenbckux lucos un sedes larum.

3-7 yacTb De temporibus nocssweHa tactam®:

1. KHUra o gHAX >KepTBOMNPUHOLIEHNIA.

2. KH/ra o UMpKOBbIX urpax.

3. KHura o TeaTpanbHbIX npefcTaBneHUsX.

3Toil uacTM Mbl Takxe Haxofum aHanorutio y LuuyepoHa (De leg.
n. 19-20).

4-7 yacTb De sacris®”:

1. KHura o KoHcekpauuu.

2. KHura o sacra privata.

3. KHura o sacra publica.

Te e camble nogpasgensl Mbl Haxoaum u y LlnuyepoHa (De leg. Il. 22).
EQVMHCTBEHHOE pa3finyme COCTOMT B MNOPSALKE W3M0XEHWUA OTAENbHbIX Yac-
Teil: y BappoHa sacra publica cnegyet nocne sacra privata, y LuuepoHa -
HaobopoT.

5- yacTb De diis®:

1. KHura 06 n3BeCTHbIX 6orax.

2. KHMra o Hem3BecTHbIX 6orax.

3. KHura o rnaBHbIX 6orax.

XapakTepusys nopsagoK W3N0XKEHWA CakpaibHOro npasa B LENOM Yy
BappoHa, cnefyet noA4YepKHYTb, YTO €C/iM COCTaBHble ero YacTu MpakTu-
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22(éAugust. De civ. Dei. VI. 3: Tres porro, qui istos sequuntur et ad tempora pertinent, id
est ad dies festos, ita, ut unum eorum faceret de feriis, alterum de ludis circensibus, de
scaenicis tertium... ([JanbHeiilume TpW KHWATW, KacatoLMecsi BpeMeH, TO ecTb NpasfHuy-

HbIX ,D,HEVI, noapasfendaTca TakK, 4YTO nepsad M3 HUX FOBOPUT O AHAX >KEPTBOMPUHOLLE- ‘

HWA, BTOPas - O LMPKOBbIX Urpax, TPeTbA - 0 TeaTpaibHbIX NPeACTaBNeHnsX...).
Zpugust. De civ. Dei. VI. 3: Quartorum trium ad sacra pertinentium uni dedit conse-

crationes, alteri sacra privata, ultimo publica... (B u4eTBepTOii rpynne KHUI, KacarwLmxcs |

KynbTa, nepBas MOCBSALLEHA KOHCEKpauuaM, BTOpas - YaCTHLIM CBALIEHHOAEHCTBUAM,
TpeTba - Ny6ANYHbIM - CBALLEHHOAEHCTBMUAM...).

% August. De civ. Dei. VI. 3: Hanc velut pompam obsequiorum in tribus, qui restant,
dii ipsi sequuntur extremi, quibus iste universus cultus impensus est: in primo dii certi, in
secundo incerti, in tertio cunctorum novissimo dii praecipui atque selecti (3a 3Toil, Tak
CKasaTb, MbIWHOW NpoLeccueit, B Tpex NOCNeAHMX KHUrax BbICTYnaloT u camu 6oru, ansa
KOTOPbIX YCTPOEH BeCb 3TOT KynlbT: B MepBOii KHWre - 6OrM M3BECTHble, BO BTOPOii -
6orn HeusBeCTHble, B TPeTbeil, camoii nocnefHeid, - 60ru n3bpaHHble W rNaBHbIE).

J 1.1. Cakpa/bHOe npaso W 3BONKOUMA «LapcKuMx3akoHoB» B VIII- VIBB. [0 H.3.

—

YeCcKM coBNajaltT C cocTaBHbIMM yacTamu B De legibus LinuepoHa, TO
MOpPAAOK W3MN0XEHWUA Yy Hero 4acto MpsMO MPOTUBOMOJOXHLIA: BappoH
HauMHAeT C MeHee BaXHbIX, C TOYKW 3peHUs pUMNAH, QOPM U WUHCTUTY-
TOB W 3aKaHuYuBaeT Hambonee BaXHbiMU. ®. CuHW cnpaBefvBO OTMETUN,
4yto 1 B TpakTaTe De lingua latina BappoH HauuMHaeT U3N0XeHWe B pasfe-
ne De hominibus He ¢ npaBa pewoBs, a ¢ npasa MaructpaTos®’, Tem ca-
MbIM M3MEHAS TpPagMLMOHHbLIA MOpsAAoK puMMcKoro ius publicum, npeg-
CTaB/leHHbIN y YnbnuaHa u LuuepoHa: sacra, sacerdotes, magistratus.
ToT e MPOTUBONOMOXHbLIA NOPAJOK Mbl Haxogum u B Antiquitates Bap-
poHa: CcHayana CNnefyroT ero KHWru rerum humanarum, a 3aTeM YXe KHU-
rn rerum divinarum. MpoTMBOMNONOXHbLIA NMOpAAOK M3noxeHus BappoHa
MOXeT OblTb 06BbACHEH TEM (DaKTOM, YTO OH, NPUCTynas K CBOeMy Tpyay,
fienan aTo He Kak MOHTU(UK MAW aBryp, a Kak 4acTHOe NuLO0, YYeHbIdl 1
tunocod, BO3IMOXHO, CO3HAaTE€NbHO CTPOMBLUMA KOMMO3ULMIO CBOEro
Tpyfia UCX0ASA M3 HAy4yHOro MpuHUMNa OT NPOCTOr0 K CMOXHOMY, a He u3
MPUBLIYHOTO PUMAAHAM MPUHLMNA MOCTPOEHUA 3aKOHOB W >KPEYECKUX
KOMMeHTapueB. BmecTe ¢ TeM BHYTpPU Kaxo#W OTAENbHOW KHUrKM BappoH
BCE Xe Nnpuepxusanca TpaguumoHHOro cursus honorum. Tak, B TpakTa-
Te De lingua latina oH nepeyucnseT marucTpaTtoB B OObIYHOM MOpsAAKe,
T.e. N0 HUCXOAALWEH: KOHCYN, LEH30p, 34MNbl, KBECTOPbl, BOEHHbIE TpU-
OyHbl, OWKTATOP, HaYyanbHWK KOHHULUbLI U Maagwue marmuctpatsl (Varr. L.
L. V. 80-82). Tako# e nopsfok faet BappoH u B nepeuucneHum ordo
sacerdotum: MOHTUMWKW, KYPWUOHbBI, (DnamMuHbl, cCanuu, Nynepku, apsasb-
cKue 6patbs, coganbl Tuumusa, peyuanst {Varr. L. L. V. 83-86).

®. CuHM o6pallaeT BHUMaHWe Ha CXOACTBO MopsfKa MNepedncieHns
XPEeUueckux LO/MKHOCTeW y BappoHa Uy JIMBUS NpU U3N0XEHUU MOCIELHUM
YUpEXEHNS Xpeueckux gomkHocTeld Hymoi Momnunnem®, noguepkusas,
uTo 06a He YNMOMWHAlOT B CBOEM CMMCKe aBrypoB. OTCyTCTBME 3TOFO yno-
MUHaHWA Y JINBUSA NErKo 06BACHUMO: OH, Kak n Llnuepon®, sugumo, cumtan,
uTO, MOCKONbKY aBrypbl GbLIM yupexaeHbl Pomynom, a He Hywmoli Momnu-
JIMEM, MX YMOMUHaHWE B HOBbIX YCTAHOBMEHUAX UMEHHO HyMmbl He 06s3a-
TenbHo. C Apyro¥ CTOpOHbI, B NepeyHe JIMBUS MOHTU(UK CTOUT Ha Nocnes-

Varr. L. L. V. 80-94; Cuun &. Varr. de ling. lat. 5, 86... C. 44-45.
TMLiv. 1. 20. 1-5; CuHn @. Varr. de ling. lat. 5, 86... C. 47.

Cic. De nat. deor. Ill. 2. 5: mihique ita persuasi, Romulum auspiciis Numam sacris con-
stitutis fundamenta iecisse nostrae civitatis, quae numguam profecto sine summa placatione
deorum inmortalium tanta esse potuisset (/s y6exxaeH, uTo Pomyn aycnuumsmu, Hyma -
"PeanB KepTBOMPUHOLLIEHNS, 3aN0XWUIM OCHOBY Hallero rocyaapcTsa). Cp. Liv. 1. 7.1.
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[nasa nepsas. Bo3HukHOBeHWe npasa B VIII-VIBB. [0 H.3.

HeM, a He Ha NepBOM MecTe, Kak y BappoHa, n 3TuMm nepeyeHb JIusua 6amxe
K Mofenu cakpanbHOro 3akoHopgatensctsa Hymbl Momnunus, npeanoxeH-
HO [uoHucmem anMKapHacCKUM.

Mogenb [uoHncus annkapHacCKoOro mnpeacTaBaseT S Hac 0CO6bIi
WHTEepec, TakK Kak 3TOT rpeyeckuidi UCTOPMK cheuunanbHo obpaliaeT BHUMa-
HWEe Ha MopAfOK M3NO0XEHWSA CaKpasbHOro npasa MMEHHO B CaMOM 3aKOHO-
patensctee Hymbl Momnunua. CnefyeT cpa3y NofyepkHyTb, 4To ecnn Lu-
LlepoH 1 BappoH npu M3BECTHLIX OrOBOPKaX O KOHCEpBATUBHOCTW CUCTEMBI
CaKpasbHOro npasa PWMAAH BCE Xe OTpaXKann TONIbKO COBPEMEHHOE WM
cakpanbHOe 3aKOHOAAaTeNbCTBO M MpaBo | B. 0 H.3., TO [MOHWUCMIA NpeTeH-
[l0Ban VMMEHHO Ha OnucaHue [peBHelLero CakpaibHOro 3aKOHO4ATeNbCT-
Ba- VII B. o H.3. [AunoHncwnii genuT BCe 3aKOHOAATeNbCTBO Hymbl Ha ABe
YacTW: «3aKOH0/JaTeNnbCTBO O penurum»®? (sepl Ta Geta vojioBeoia) U MHO-
rOYMC/IEHHbIE 3aKOHbI, KacatoLmecs YacTHOV XXn3HM rpaxgaH ( T O V ékaoTor)
(3iov)®. M060ONBLITHO OTMETUTL, YTO OH Ha3blBaeT MepBYK 4YacTb 3aKOHOAa-
TeNbCTBA TaK Xe, Kak U LinuepoH CBOIO MepBYIO CaKpalbHYH 4acTb 3aKOHOB
B De legibus, TonbKo Ha rpeyeckom s3bike. CornacHo AuMoHMCKIO BCA nepBas
4yacTb - 0 penuruu - 6bina pasfeneHa Ha BOCEMb YacTeid:

1. B nepBoi1 yacTu usnaranucb Hopmbl 0 30 KypuoHax M COOTBETCTBEHHO
34

0 CBALIEHHOAEIICTBMAX, KOTOPbIE PUMNSHE Ha3blBaNM sacra pro curis
2. Bo BTOpOIl 4acTi pacnonaranich HOPMbI O (NaMUHAX M COOTBETCT-
BEHHO - sacra pro montibus®®.

* Dionys. II. 63. 4: nepiXapcbv 8e aitaaav TTV nepi TA 6eia vopoGeoiav ypa<pod<;
8ieiAev eiq OkTcb ixoipag, ‘0aai xcov iepWv flaav al cro)ijiopiai (Hyma, u3no>kus Bce
Penurno3Hoe 3akoHOAaTeNbCTBO B MUCbMEHHOM BWAE, Pa3fenun ero Ha BOCEMb YacTeii no
KOMMYECTBY  XKPEUECKMX pPaspspaos).

® Dionys. 1I. 74. 1: Ta 5' eiq ewe”eiav He Kai aoxppoa”ovilv dyovxa TOV ekacTxou (3iov
mi eiq ehiOD(ilav KaxaoTqciavxa Tfjq LUK/TOXYT ev 6[iovoia TTV KOAV SiKaioaWriq
nkeXaxa. 60a, Ta ~ eyypwpoiq TtepiKrAQévxa voAoig, Ta V éqco ypadhTA eiq eiuTTiSeooeiq
P66EVTa Ka auvaGKT)afiq xpoviouq'... (UT0 KacaeTcs eroycTaHOBNeHWIA, o6pallalLLmx_
XKU3Hb Ka>KAOro (4acTHOro nmua) K 6epedknMBoCcTH M yMepeHHOCTW 1 cnocobeTayrowmiy L1
MpaBoCyAMio, COXPaHAIOLLEMY FOCYAApPCTBO B €AUHOAYLWMW... TO OHU CnVILI.IKOMMHOFOHI/ICﬂeHFSmﬁ_
Hbl... 1 6bIN0 6bl BeCbMa MHOTOTPYAHbLIM [efoM pacckasaTb 000 BCEX...). 'iAAH_

* Dionys. W. 64. 1. 'AnéBa>ke 8& piav pev iepoupyicov Siaxaqgiv Toigq TpwkoyTOAAW
Koupicoaiv, ovq BAY ‘Ta Koiva 9"6eiv 'mkép HY cpatpuoy iepa (Mepsywo >Ke uacTb"LU
(3aKoHOB) 0 CBALLEHHOAENCTBUAX OH yaenun 30 KypuoHam, KOTOpble, Kak f rosgnmnﬂ”KLLl,
COBEPLUAIOT O06LIECTBEHHbIE >KEPTBOMPUHOLLEHNA 3a Kypuw).

® Dionys. 1l. 64. 2: TTV 58 Seukepav Tou mA,0\)pivoiq bk'o pev 'EAAtlva>VB~"
otedpayAdoporA, DKo 58 'Pcopaicov hXcg-oaiv... (BTopyto >Ke 4acTb - Ha3blBaeMblM Aq
3NMMHOB CcTedaHoopamu, ypUMASH >Ke - qraMuHamu...).
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3. TpeTbs yacTb 6blna NOCBsALLEHA NPEeBOAMTENAM LIeJIEPOB U Ha3HAYeH-

HbIM UM >KEPTBOMPUHOLLEHWUAM, B KOTOPbIX BMOJIHE YrafblBalOTCA Sacra pro
sacellis®®.

[aHHble [uoHMCUA MO MepBbIM TPeM 4acTAM 3aKoHogaTenbcTBa Hymbl
MoMnuAns cnefyeT COOTHECTU C AaHHbIMM PecTa 0 pumckux publica sacra®’.
B oTtnnume ot cnucka publica sacray ®ecta, B nepeyncneHun OuoHUCKSA He
XBaTaeT sacra pro pagis. Ecnu y4ecTb, 4TO sacra pro pagis Oblnu BBefeHbl
Tonbko Cepsuem Tynnuem (Dionys. IV. 15. 3) u npu Hyme Momnunum unx
ele NpocTo He CYLLECTBOBA/SI0 B CUCTEME PUMCKOrO CakpasbHOro npasa, TO
npugetca npu3Hatb, 4YTO CUCTEMA CaKpaibHOro 3aKoHofartenbctea Hymbl
Momnununa, npefnoxeHHasa AuoHucuem, Hanbonee yyutbiBaeT UCTOPUYECKME
peanun VII B. [0 H.3. B CPaBHEHUN C JAHHbLIMW APYTUX aHTUYHbIX aBTOPOB.

PaccmoTpum Tenepb, B Kakoil Mepe COOTBETCTBYeT WCTOPUYECKUM pea-
ANAM  AanbHedwnii MopsgoK M3N0XKeHWs CakKpanbHOro 3aKoHO4ATeNbCTBa
Hymbl Momnunua y AunoHucns.

4. YeTBepTyl0 yacTb 3aKoHOAaTenbCTBa [MOHUCMIA CBA3bIBAeT C aBry-

pamn®e.
5.MATas 4acTb KacaeTcs BeCTanok >

* Dionys. W. 64. 3: TTV 5& Tpirnv TOL, Tyyetjocr t®V KeAgpicov.. kal yap oinoi
xeTaypévaq Tivaq iepoDpyiaq enExeAoDv (TpeTblo >Ke (4acTb) - npesBoAuTensaM
Lieepos... Befb W MM NPeAnncaHo COoBepLIaTb OMNpefeneHHble PeNUTNo3Hble pUTyanbl).

U Fest. P. 284 L. Publica sacra, quae publico sumptu pro populo fiunt, quaeque pro
montibus, pagis, curis, sacellis: at privata, quae pro singulis hominibus, familiis, gentibus
fiunt (My6anuHbIe >KepTBONPUHOLLEHUS — 3TO Me, KOTOpble COBEPLUAIOTCS Ha 00LLeCTBeH-
Hblll CYeT OT MMEHW HapOfa, a TakXKe Te, KOTOpble COBEPLLIAOTCA OT WMEHN XONMOB, Naros.
KypWiA N CBATWAMLY; YaCTHLIMU HasblBAOTCA Te >KepTBOMPUHOLLEHUS, KOTOpble CoBepLua-
I0TCH OT UMEHW OTAeNbHbIX NIOAENA, cemeil 1 podoB).

* Dionys. 1. 64. 4: TTV 8& TeTapTTA Toiq'e*rlyo\)p,evoiq Ta 6eorcepnta arpeia kal
SiatpoOci TIVOV ‘ecl pTAuuata npayuaTioy iSia Te Kai 8Tuxoaiu, oi)q ag' evoq
eiSouq Trov Qemprpaxcov tiq Texvng 'Pouallil katavoaiv aftyopag, ripeiq 8 av
eTTOpev oicovoTtoAouq, anaariq TAq (xavTiKfjg nap® aiiTotq dvTaq éjuoTrmovaq Tfjq Te
rcepi Ta o-opavia Kai ta uetapcna Kai Ta éTuyew (YeTBepTyto >Ke yacTb OH MOCBS-
TUN TONKOBATENAM MOCHINAEMbIX 6Oramu 3HaMeHWd, pasnuuatolyM, YbM YKasaHus Kaca-
I0TCA 4YaCTHbIX W OO6LECTBEHHbIX fen. X pumnsHe no OJHOMY M3 BCEX BWAOB rafaHuii
30ByT aBrypamu, Mbl Obl CKasanm - NTULErafaTensiMn, y HAX OHU ABNAKOTCA 3HATOKaMu
BCEX rafilaHnii, BCEro, YTO OTHOCWTCA KABNEHWUAM Ha Hebecax, B BO3AyXe W Ha 3emne).

*Dionys. 1. 64. 5: TTy 8¢ aéuatT]y Taiq duXaTTollaal To iepov nnp napGevoig, a'i
KaX-owTai npdq amcov £7ti xfq Géag t)v Bepanerxwicny eaxiaSeq, ai)xogq NpoTog iepov
Apixrapevoq 'Pcoudioy 'Ecmiaq Kai rcapGevouq ano8eiAaq aoifl GurptoAoug-... (Ms-
’{'/}'m)x(e (4acTb) - OXPaHAIOLMM CBALLEHHbIA OTOHb [eBaM, HasblBaeMbIM... BeCTa/ka-
Mu,.,
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6. LecTas yacTb onucbiBaeT NAACKN canunes .

7. Ceabmas 4acTb KacaeTcs (eumanoB U WX puTyanoB 06bABMEHUA
41

BOWHbI

8. HakoHel, TO/bKO BOCbMYIK 4acTb 3aKoHofaTenoctsa Hymbl Momnu-
nus AnoHncnin CBA3LIBAET C noHTudukamu*?, Takoit nopagoK nepeyncieHns
Xpeuyecknx JOMKHOCTeN, rge NOHTU(HWUKM O0KasbiBalOTCA Ha NocnegHem Mec-
Te, NPOTUBONONOXEH MOPAAKY, KOTOPbIA Mbl BUuAenu B TekcTax LinuepoHa u
BappoHa, HO coBnafaeT C MOPALKOM MepeuyncneHnwa 'y JInBus, KOTOPbIA Tak-
)K€ HasblBaeT MOHTU(UKa nocnegHum B nepedHe xpeuos (. 20. 5). besyc-
NOBHO, MOPAAOK MepeyHs MO 3HAYMMOCTM XPeuyeckoro cOCNOBUSA, npeano-
XeHHbI JluBnem n [uoHucuem, apnsetca 6onee ApeBHUM W yKa3biBaeT, B
YaCTHOCTU, Ha TOT (haKT, YTO MepBOHAYANbHO, B 3MOXY NATUHCKO-CaBUHCKON
LlapCKOﬁ OUHACTUU, MNOHTU(MUKW OTHIOAb He 6biau CTapLueﬁ )erquKoﬁ
Konnermeﬁ', KOTOPYIO MNOAHANU NULWb Lapu 3prccxoi7|' AvHacTUM TapKBUHU-
es*. 9To npamo noaTeepxaaeT ,u,peBHMﬁ nepeyeHb ordo sacerdotumy ®ec- |

Ta“, B KOTOpPOM I'IOHTVI(*)I/IK TaKXe nocTtaBsieH nocnegHNMM B CNUCKe TNnaBHbIX

% Dionys. W. 70. 1: "Ekxt| 88 uoTpa xfjg nepi Ta Géia voAoQeoiaq fjv f)

TtpocTve(j,rl0ciaa xol, kaXcuueyou; >kg 'PcoAodcov aaAAoiq, cmg aindg 0 Nopa<;
aneSeidev €k xcov nhaxpuciwv 6cobeka xoix; euTcpenecxaxotx; €jiiXeAapevoq veotx;, chv
ev riaXaxico lcetxai Xa iepa mi auxoi KaXouvxai llataxxivoi... (LLlecTas >ke 4acTb
3aKOHOJATEeNbCTBA OTHOCUTENbHO MNouMTaHus 60roB  Oblna yfeneHa HasblBaeMblM Y
PUMASH  CaUsMMN...).

! Dionys. Il. 72. 1: 'H 5& &p86|xn (xoipa xfji; iepaq volaoBeaiagq xth coaxruiaH
npoaexeor) xa>v KaA-oupivtov (pexiaXkov. ouxoi 5' av eirlaav kaxa xfly EMTVKHV
KaXo\))j,evoi 66CAOK>OV eiprivo5iKai. eiai 5' ék xcov dpiaxcov CKCCV avSpeq éalAekTol
5ia navxoq iepchp.evoi xov plot), NoAa xov PaaiAicoi; npcbxov koc! touto Pcoucaok; Xo j|
iepov apxetov kaxacTXTACTaugyor)-.. (A cefbmas 4acTb CaKpalbHOTO 3aKOHOAATeNbCTBA
OTHeceHa UM K KONMMery Tak HasblBaeMblX (heLuanos...).

“2 Dionys. 1l 73. 1: TeAeuxoaoq 5' fjv xijq Nojia 5iaxai;éco<; [aeproLoc; FEp XCOV j
iepwv, Cov éXalov oi xfiv (xeyiaxriv napa Pcopaioic, iepaxeiav Kai eAcoaiav exovxeq.
ouxoi Kaxa (xév xliv éauxtov SiaXetcxov... jiovxicpiKeq npooayopeuovxai (.MocnegHum<!
pa3fenom ycTaHoBfeHuii HyMbl 0 CBALLEHHOAEACTBUAX BbITO TO, YTO MOAYYUIN MMEIOLLME.
no >Kpe6uio y pUMASH BbICLUMIA CBSALLEHHUYECKWA caH W cuny. OHM Ha ux (T.e. pUMAAH)>
A3bIKE... Ha3blBAOTCA MNOHTUDUKAMMU).

43 Cm.: CmopukoBA.M. Konnerus noHTUGMKOB // YKpeueckue KOAMeruu B paHHeM Pu-
me / OTB. peg. /1./1. KogpaHos. M,, 2001. C. 104 cn. '

“ Fest. Ordo sacerdotium. P. 198 L.: Ordo sacerdotum aestimatur deorum <ordine, util
deus> maximus quisque. Maximus videtur Rex, dein Dialis, post hunc Martialis, quarto
loco Quirinalis, quinto pontifex maximus. Itaque in soliis Rex supra omnis accumbat licet;
Dialis supra Martialem, et Quirinalem; Martialis supra proximum; omnes item supra pon-
tificem. Rex, quia potentissimus: Dialis, quia universi mundi sacerdos, qui appellator
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ACpPeLoB, M3 4Yero MOXHO CcfenaTb BbIBOJ, YTO MEpPBOHaYaNbHO MNOHTUPUK
6bln MoAYMHEH Lapto (Npu pecnyb6nMke 3TO COOTBETCTBOBANO rex sacrorum)
4 AeM rnasHblM (pnamuHam - KOnutepa, Mapca u KeupuHa. Takum ob6pa-
30M, U B 3TOM nNnaHe NOpPAAOK NepeyHs cakpanbHbIX HOpM HyMmbl Momnu-
nus, npepgnaraemblii AuoHucuem u JSinBmem, 6onee COOTBETCTBYET MCTOPMU-
yeckum peanuam VIl B. J0 H.3., HEXENW CUCTEMbl U3N0XEHUA LinuepoHa u
BappoHa. OpHako, cornacHo JluBuio, yxe B nepBblli rof mocne W3rHaHuA

uapeit B 509 r. 40 H.3. NOPSAAOK NOAUYMHEHUS USMEHUCA N MOHTUPUKYA BbiNK
& w45

nocTaBneHbl Hafj LapsAMuW CBALWEHHOAENCTBUI

NTakK, Mbl MMeeM TpU MOfenn CUCTeMbl PUMCKOro cakpanbHOro npasa,
KOTOpPble MOXHO B TOW WMAW WHOW Mepe MCNONb30BAaTb ANA PEKOHCTPYKLWM
atoro npasa. [lepBas mMogenb - [AuoHucuga [anukapHacckoro u Jinsusa -
npejcTtaBnfeT CUCTEMY CakKpaNbHOro npasa apxaumyeckoro nepuoga - VII-
V BB. [10 H.3. PasBuTue cakpanbHOro npasa, ero nNocTeneHHoe oTaeneHue oT
LMBUNBHOTO MPUBENW K HEKOTOPOW 3BONKOLMW BCEro cakpaabHOro npaBa B
uenom B TeyeHue V-1l BB. A0 H.3. KpaeyrosbHbIM KaMHeM 3Toii 6o/ee no3f-
Hell cucTeMbl, Ha MO B3rnag, senswTca 3akoHbl XII Tabnuy, Ha KoTopble
0C06eHHO YacTo cchinaetca LuuepoH. VIMeHHO B 3TOT nepuof K Ny6nuyHO-
My npasy fob6aBnseTca BTOpas ero BaXKHas 4yacTb - ius magistratuum, npeg-
cTaBneHHasd B cucTemax LimyepoHa u BappoHa. BmecTe ¢ Tem Gonee nosgHss
cucTemMa cakpanbHOro mpaBa TakXe CBOe NepBOOCHOBOW WMeeT He TOAbKO

Dium; Martialis, quod Mars conditoris urbis parens; Quirinalis, socio imperii Romani
Curibus ascito Quirino; pontifex maximus, quod iudex atque arbiter habetur rerum divi-
narum humanarumque (CocnoBue >KpeLoB OLEHMBAETCA NO MOpsAAKY 60roB, Tak Kak BCAKWA 6or
rnaBHbIi. NaBHLIM CUMTaeTCsA peke, 3aTeM >Kpel KOnuTepa, nocne Hero >kpel Mapca, Ha
4eTBEPTOM MecTe >Kpel, KBupuHa, Ha MATOM - BEAMKMIA NOHTUUK. TakuMm 06pasom, nycTb
Lapb ryaBeHCTBYeT Haj BCeMW, >Kpel, HOnuTepa - Haf >Kpelom Mapca v >kpeuom KeupuHa,
>Kpel Mapca - Hag credytolm, BCe >Ke OHW NycTb rNaBeHCTBYIT Haj noHTudmkom. Liapb
rNaBEHCTBYET, MOTOMY YTO OH CaMblii MOTyLLECTBEHHbIA, (dpnamuH) FOnuTepa - noTomy, 4TO
OH >KpeL, BCero M1pa, KOTOpbIii 30BeTCA 6OXKECTBEHHbIM, ((hnamuH) Mapca - noTomy, 4TO
Mapc poguTens ocHoBaTens Fopoga, (thnamuH) KsupuHa - moTomy, u4To KBupuH Obly npuBneyeH
13 . Kypbl Kak COH3HWK PUMCKOIi BAACTW, BENUKWIA NOHTU(NK - NOTOMY, Y4TO OH cunTaeTcs
cyfpeil 1 nocpesHUKOM B fienax GOMKECKWUX M YeYOBEUECKMX).

“Liv. 1. 2. 1-2: et quia quaedam publica sacra per ipsos reges factitata erant, necubi
regum desiderium esset, regem sacrificolum creant. id sacerdotium pontifici subiecere, ne
additus nomini honos aliquid libertati, cuius tunc prima erat cura, officeret (Tak Kak Heko-
Topble Ny6AnyHble CBALLEHHOAENCTBWA paHblle COBEpLUAINCL camuMK Lapamu, TO, 4TO-

Obl HArae He BbITO HY>KAbl B Lapsx, COo3danm AOMKHOCTb Laps CBALWEHHOAENCTBUA. ITY
YKpeueckylo [OMKHOCTbL MOAYMHWYM MOHTUGMKY, [abbl NOYETHOE Has3BaHWe He npensT-
CTBOBa/IO B 4eM-1MG0 cBOGOAE, 3aboTa 0O KOTOpoi Torda Gbina Ha NepBoM MecTe).
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3akoHbl XII Tabnuy, HO M camMo 3akoHofatenbcTBO Hywmbl Momnunus; He
cny4yaiiHo noatomy LiMuepoH roBopuT 0 CBOMX 3akoHax: «HO, Kak MHe Ka- -
XeTcs, 3TO YCTaHOBNEHME O PeNINrMo3HbIX 06pafax Mano yem oTauyaeTca oT
3aKOHOB HyMbl 1 Hawnx 06bluaes»*®.

CnepyeT OTMETUTb, YTO B apXaumyecKyl 3MOXy BCH XW3Hb PUMCKOW rpa- |
XKOAHCKOW 06LWMHbI B LLEIOM U KaX40ro pUMASHUHA B OTAeNbHOCTU 6bina
pernameHTMpOBaHa CaMbiMW Pa3HOOOPA3HLIMU PENUTUO3HBIMKU  06blHaaMH,
3anpetamy ¥ puTyanamu B ropasgo 6O0MblUei CTemeHW, YeM >KM3Hb COBpe-
MEHHOr0 YesloBEKa 3aKOHamMy M MoOpanblo LMBUIW30BAHHOro 06LLecTBa.
M3BECTHO, YTO PUMSISIHE BCAKOE YacTHOE WK OOLLeCTBEHHOE MeponpusaTue,
Oyab TO BOEHHbIA MOX04, CpaeHwe, CTPOMTENbCTBO Xpama MAM MNOKymnKa
3emnun, cyaebHoe pasbupaTenbCTBO UM apeHAHbIA JOroBOP, COracoBbiBanu
C BOMei TOr0 MAM MHOro 60XecTBa, Kak Obl TOPrysicb CO CBOMMU 6oramu, o0
4YeM C HaCMeLLKOW roBopw/a, Hanpumep, PaHHEXPUCTUAHCKUIA KPUTUK A3blYe-
cTBa ApHobuii (Amoh. VII. 12).

MpakTnyeckn Bce «LapCcKue 3akoHbl» OT PoMyna fo TapkBuHus Fopgoro
OTHOCUNINCb K TaK Ha3blBaeMOMY CaKpasbHOMY MnpaBy. AHTWUYHbIE aBTOpbI
Ha3bIBAKOT MX 3aKOHaMM «0 CakpanbHbIX puTyanax»*’. Mo cnosam [AnoHncus
FanukapHacckoro {Dionys. Ill. 36. 4), 3akoHbl Hymbl Momnunus 6biau
BNEpBble 3anncaHbl Ha [ilepeBAHHbLIX A0CKaxX Mo npukasy uaps AHka Mapuwus
ele BO BTOpPOi nonosuHe VII B. A0 H.3., a NO3fHee, Korga crapas 3anucb
3aKOHOB CO BpeMeHeM npulina B HErofHOCTb, BCe «LAPCKWe 3aKOHbI» B
KOHUe VI B. 00 H.3. cpa3y nocne M3rHaHus uaps TapksuHua Fopforo 6biau
cobpaHbl U 3anucaHbl BEPXOBHbIM MOHTU(UKOM lManupuem W, Ha3BaHHbIE B
ero yectb «[lManupuesbiM npasom» {Pomp. D. 1. 2. 2. 2), coxpaHAnuchb
BNMOTb 0 BBefeHWUA xpucTuaHcTea. Mo KpaiiHell Mepe W3BECTHO, YTO PUM-
ckuid topuct Il B. H.3. lMaBen eule nNonb3oBanca 3TUM CBOAOM 3aKOHOB
(D. 50. 16. 144). Mbl Xe MOXeM CYAUTb O COLEPXaHUN «LapCKUX 3aKOHOB»

] NUWb NO KPaTKUM OMUCAHUAM &aHTUYHbLIX aBTOPOB W HE3HAYUTE/bHbLIM
(hparmMeHTaM camuMx TEKCTOB W3 [peBHelillero cBoAa, KOTOpble NOPON LWTU-
poBanncb PUMCKUMMN aHTUKBapaMun W fieKkcukorpaamu. Tem He MeHee faxe
Mo 3TWM He3HauyuTe/NbHbIM [JAaHHbIM BbIPUCOBLIBAETCA [OCTATOYHO ApKas
KapTWHa CakpanbHbIX UHCTUTYTOB apxamyeckoro Puma.

i

Cic. De leg. Il. 10. 23: Sed, uti mihi quidem uidetur, non multum discrepat ista ccn»lj
stitutio religionum a legibus Numae nostrisque moribus. jil

47 Serv. Ad Aen. XII. 836: leges... morem sacrorum ritusque continebant... de ritu sacrorui
publicatam; Macr. Sat. Ill. 11. 5-7; Paul. D. 50. 16. 144; Dionys. Ill. 36.
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Ho ecTb M OCHOBaHWS Yy COBPEMEHHOr0 UCCNefoBaTeNs Bchef 3a
PUMASIHAMU Ha3blBaTb [peBHelilNe PenurnosHble HOPMbl O CaKpanbHbIX
puTyanax coGCTBEHHO MPaBOM M 3aKOHAMMW, WM XE€ peyb UAET O TaK Ha-
3bIBaeMOZ|8 «eANHON CUHKPETUYECKON CUCTEME HOPM NepBOGLITHOrO 06-

wecTBa» , B KOTOPOW CAMBaNUCb MOpafib, PENUrUs U coumanbHble HOp-
Mbl? OfHaKo COBpeMeHHas Teopus rocyfapcTsa v nmpasa elie He Bbipabo-
Tana obWenpu3HaHHbIX KPUTEPWEB OTAUYUTENbHBIX YepT Kak HOpM Mep-
BOGLITHOrO 06lecTBa, Tak M apxXxamyeckoro npasBa paHHeKNaccoBbiX 06-
wects. O6WMM MHEHMEM SBNAAETCA NWWb NpU3HaHMEe TOro akra, 4To
npaBoBas HOpMa B PaHHeEM rocyfapcTBe MMeeT ropasgo 60/ee CNOXHbIW,
AnddepeHUNPOBaHHbIA XapaKTep, HeXenn B NepBo6bLITHOM o06uiecTBe.
Mo3ToMy paccMOTPMM Ha KOHKPETHOM MaTepuane UCTOYHMKOB, Kak npa-
BOBas HOpMa CKnajblBanacb ¥ pa3BuMBanachb B ApeBHEWLWNA Mepnof ucTo-
pun PUMCKOro rocyaapcTsa.

Mpexae BCero cnepyeT OTMeTWUTb, YTO B MOAENAX, NpeanaraeMbiX 3THO-
noramu n lpucTaMmmn, ectb BeCbMa CYLLECTBEHHbIE pasnnuung. Tak, 3THOMOrK,
KOTOpble, Kak rOBOPWAOCHL Bbille, paboTaldT MPEUMYLLECTBEHHO C «Mmofe-
BbIM» MaTepUasoM COBPEMEHHbIX NepBOObLITHLIX 06LECTB, CO3HATENbHO WK
HEOCO3HAHHO BbIJENAT AUWb TPU 3Tana pasBUTMA OT MOHOHOPMATUKM K
npasy: 1. Cob6CTBEHHO MOHOHOpMaTMKa NepBo6bITHOrO obuwecTtsa. 2. «[Ipa-
XOaHCKOoe» MpefnpaBO Ha 3aKNYMTeNbHOM 3Tane nepBOOLITHON UCTOPUW.
3. MpaBO COBPEMEHHOrO KNacCoBOF0 BypyasHoro rocygapctsa’®. Takum
o6pasom, rocygapctsa JpeBHero mupa u CpefHMX BEKOB 0ObIYHO BblMaja-
0T M3 UX Nons 3peHns. KOHeuyHo, 3TO yTBEPXAEHME Hefb3f NMOHUMaTb ByK-
Ba/bHO, CYLLECTBYeT [0BO/IbHO MHOFOYMCNEHHAs 3THOMOrMYecKas nuTepa-
Typa W MO PaHHEKNAaCCOBLIM FOCYAAapcTBaM M WX Tunusaumm®, ogHako B
Lle/loM 3THOMOTM [0BO/bHO Mano OMMpaltTCA Ha MaTepuanbl NO [PEeBHUM
paHHUM rocygapcTBaM EBponbl. C Apyroi CTOPOHbI, HOPUCTbI, UCMOMb3YIO-
e TPyAbl 3THONOrOB, NpeAnaraldT HeckKonbKo WHYK Mogenb: 1. MoOHO-
HopMa NepBO6LITHOro obuiecTBa. 2. Apxamyeckoe MpPaBO PaHHEKNACCOBbIX
rocyfapcts, COXPaHAKLWMNX HEKOTOPble 31eMeHTbl NepBOOLITHOW MOHOHOP-

c. 5;‘8 Mpobnembl 06LLeli Teopun Npasa K rocygapctea/ Mog pea. B.C. HepcecsHua. M., 1999.

49

4 Wctopus nepsoBbITHOrO OBlecTBa. 3noxa Knaccoo6pasoaHus... C. 447-459; ben-
koB I.J1. PaHHee rocyfapcTso, NpearocyaapcTso, npotorocygapcrso... C. 171-181.

%0 Cm. 0630p 3Toit NuTepaTypsl B cTaThe: Kpaguu H.H. MonuToreHes // Apxanyeckoe 06-
LLIeCTBO: Y3/10Bble NPo6aembl coumonorum passuTus / Mog pea. A.B. KopoTtaesa, B.B. Uy6apo-
*a.M,, 1991. C. 261-300.
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maTuku. 3. MNpaBo APEBHUX COCAOBHO-K1ACCOBbIX rocy,qapCTB“. TeopeTukn
U UCTOPUKM NpaBa OMMPAlTCA B CBOMX UCCMEefOBAHUAX He TONbKO Ha TPyAbl
3THO/IOFOB MO COBPEMEHHbLIM MEepBOO6bLITHLIM 06LIECTBAM, HO MpeXAe BCEero
Ha MHOTOBEKOBYI NMTepaTypy MO UCTOpMM rocyfapcTBa M npasa 3amajHo-
eBponeiickux cTpaH, MO3TOMY WX MOJeNb npeAcTaBnseTcs ropasgo 6onee
TeopeTnyecku 060CHOBAHHOIM.

Mepeuyncnum OCHOBHbIE KPUTEpPUU, OTAMYaKOLWMe MepBOOLITHYHD MOHO-
HOpMaTUKy OT apxau4yeckoro rnpaBa paHHEK/accoBOro rocyjapcrsa, omupa-
ACb rnaBHbIM 06pa3oM Ha Ham6onee52y,qaqu|e 06(5>36Lu,eva nccnenoBaHuii

3anafHblX U 0TEYECTBEHHLIX HOPUCTOB 1 3THOMOrOB

1. Ana nepBOOGLITHON MOHOHOPMAaTMKM CBOWCTBEHHA MpexXAae BCero
HeaudepeHLMPOBAHHOCTb, HEPACY/NEeHEHHOCTb HOPM MOpanu, pefurum
M COLManbHOro perynuposaHus. Bce coumanbHble HOPMbI MPOM3BOACTBA
W noTpebneHns perynupoBannucb Mopanbto, 06blyaeM W PENUTUO3HbIMK
Taby. B apxamyeckom mnpaBe MNPOMCXOAUT paclienseHne MOHOHOPM Ha
YNCTO PENUTNO3HbIE HOPMbl W MPaBOBble HOPMbl YWCTO WMMYLLECTBEHHbBIX
OTHOLWEHWIA, NUWb 06Me4YeHHble B PeNNTNO3Hyt0 (opmy. [na nepBobbIT-
HOro o6uwecTBa 6bl10 XapaKTEPHO BbIpaXXE€HWE MOHOHOPM Yepe3 penuru-
03Hble Taby, KOTOpble, Kak MpaBui0, COUMANbHO U MONWUTUYECKU He ANd-
(epeHympoBany obwecTso, B TO BPEMs Kak apxanyeckoe npaso npuja-
Bano 0C06bIii, MOJYEPKHYTO CaKpalbHbIi XapakTep Kak camoii BnacTw,
Tak 1 peancTpubyunu pacTyuero npn6asoyHoro npogykra®*

2. )XecTkue caHKuuu (cmMepTb, W3rHaHWE) MOHOHOPM pOAOBOrO nep-
BOObITHOr0 ob6uwecTBa 6blIM HanpaB/ieHbl FNaBHbiM 06pa3oM Ha co6t0-
fieHne MpPUHLMMNOB 3K30raMun, TPYA0BOM B3aWMONOMOLLM, a NPUCBOEHME
4y)XXOoro, Kak mpaBuno, NUlWb nopuuanocs. B apxanyeckom npaBe, Haobo-
poT, Hambonee >KECTKMMMW CTAHOBATCA CaHKUMW MO 3alWuTe YacTHOro

5! BenreposA.B. Teopusi rocygapcTsa v npasa. Y. II: i eopus npasa. T. 1. M., 1996.
C. 5(5-70.

52 BenreposA.B. Teopws rocygapcTea v npasa. Y. 1. T. 1. C. 56-70; O6LLas Teopus rocy-
[fapcTBa 1 npasa: Akagemuyeckuii kypc: B 2 1./ OTB. peg. M.H. MapueHko. T. 1. C. 29-85;
NasapesB.B., JluneHs C.B. Teopus rocygapctsa 1 npasa. M., 1998. C. 160-221. O630p 3anaj-
HOIi uTepaTypbl Ha Ty Temy cm.: Capogrossi ColognesiL. Modelli di stato e di famiglianella
storiografla deir800. Roma, 1994 (passim).

53 Cm. cTatbio A.W. Mepiumua «<HopMaTuBHOe Co3HaHmMe», M. 5, § 5 B KH.: McTopus nepeo-

6bITHOrO 06LLeCTBa. JMoXa KlaccoobpaszosaHus... C. 447—459.
% KouakosaH.B. Pa3MblLLfieHNs MO NOBOAY PaHHero rocyAapctsa // PaHHWe (hopMbl Nou-

TUYECKO/ OpraHM3aLmm: OT NepBOOLITHOCTM K rocydapctBeHHocTu. M., 1995, C. 158; Eep*Lu

MaHl™ I>K. 3anagHas Tpaguums npasa... C. 88.
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NMylecTBa- CMepTHas KasHb MAM paBCTBO BOpa, HECOCTOATENLHOTO
[OMKHUKA. JK30TaMHble HOPMbl W HOPMbI TPYAOBO/ B3aMMOMOMOLLMN
yTpauuBalT CTPOro 06si3aTeNbHbLIl xapakTep, NpeBpallalTcad B HOPMbI
mopanun®®

3. MOHOHOpPMbI YCTaHaBANBAKTCS HE(PUKCUPOBAHHbIM 06bluaeM, a WC-
TOUYHMKAMW apXxanmyeckoro npasa SBASKTCA He TO/MbKO 06bluau MPeakoB, HO
M MUCbMEHHO 3aUKCMPOBAHHbIE 3aKOHbI, YCTAHOB/IEHHbIE OpraHaMu UHCTW-
Tyanu3MpoBaHHOW BnacTu.

4. O6blyay B3aMMOMOMOLLM U MOT/Aaya, T.e. HAKOMJEHWUs CPeACTB Ha
npoBefeHNe 0GLIECTBEHHbIX MUPLIECTB M pa3fayy NoJapKoB, MepBo6bLIT-
HOWi MOHOHOPMAaTUKM TpaHCHOPMUPYIOTCA B /eraiu3oBaHHble MOBUHHO-
CTM apXauyeckoro npasa, T.e. B HOpPMbl HanOroBOro npaea, o6Gecneuu-
BaBlUME (PYHKLMWOHMPOBAHWE rOCYyAapcTBa W COAEpXaHWe roCcyAapCTBEH-
HOro annapaTa.

5. BecCUCTEMHOMY C TOYKM 3peHMs npaBa Habopy MOHOHOPM MNepBoO-
GbITHOTO 06LYEeCTBA NMPOTUBOCTOMUT KAACCUM(UKALMsA apXxauMuyeckoro mnpasa
no nNpuHUMNY pasfeneHuss Ha Cy6beKTbl U O0GBEKTbl MPaBOOTHOLIEHMUIA.
B npaBe cyG6beKTOB (/ML) pasnMyaroTcss OTHOWEHWUS WHAWBUAYANbHbBIE,
POLCTBEHHbIE, TPYMMOBLIE M MEXIPynnoBble. B npaBe 06bekTOB (Belleif)
pasnuuyalnTcs afMUHUCTPATUBHbIE, 3eMejibHble, WMYLIECTBEHHbIE, [0OTO-
BOPHbIE M YronoBHble HOPMbI®®. TOABNAIOTCA HOPMbI pa3dena W Hacnemo-
BaHWUS MMYyLLeCTBA.

6. ECIM MOHOHOPMbI PerynupyoT aguddepeHymanno o6LecTBa TobKO
Mo MofIoBO3pacTHbIM MPU3HAKaM, TO apxauMyeckoe MpaBo 0COGO (UKCMpyeT
TaKxkKe W COSI;I,VIaI'IbHer M MMYLLECTBEHHYIO CTpaTU(MKALUIO TPaXAaHCKOro

KONNEeKTMBa

7. BAN30CTb MOHOHOPMATUKM W apXxanmyeckoro npasa COCTOMT B WX MNOA-
YepKHYTON Ny6ANYHOCTU, KOTAa BCe aKTbl COBEPLIANOTCA MPUNIOLHO, B NpPK-
CYTCTBMU MHOFOYUCNEHHBIX CBUAETenei.

8. MOHOHOPMbI HE 3HANN WAU He MPUHUMANW BO BHMMaHWe MOHATUE Ha-
ANYMA UKW OTCYTCTBUA yMbICNa B MNPECTYN/IEHUU; B apXanmyeckoMm mnpase
3TOT 3/IEMEHT MNOABAAETCA.

9. B nepBoGbITHOM o6uiecTBe cyfebHble (YHKUWM He OTAeNeHbl OT
OPYTMX (YHKUMWIA BNacTW - BOEHHOW, aAMWUHWUCTPATUBHOW W PEAUTMO3-

& VcTopusi nepBobbITHOrO 06LLecTBa. Anoxa KaccoobpasoBaHust... C. 452.
S5

> Tamke. C. 455.

" Tame. C. 455A166.
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HOM; B apxaWyeckoM MNpaBe MPOUCXOAUT OTAeNeHue CcyAebHbIX (YHKLMI
N npodeccuoHanmnsaumnsa CcnefcTBEHHbIX W CynebHbIX opraHos. OfHako
apxanyeckoMy npaBy CBONCTBEHHa HeaW(pdepeHLMPOBAHHOCTb CaMoii
cype6HOW BnacTu, NPpUroBOp MOT MPUBOAWTLCA B UCMONHEHUE POACTBEH-
HUKOM OCYX/eHHoro.

10. MopAfoK cype6bHOro paccfiefjloBaHMA U CyJOroBOpeHUA B apxauye-
CKOM MpaBe COXpaHAeT HeKOTOpble 4YepTbl MOHOHOPMATWUKWU: ocobas posb
CaKpaNbHOM MPUCATM WU OUYUCTUTENbHBIX PEeNUruo3HbiXx (opmyn. Cam npo-
Lecc CyAoroBOpeHMs OCTaeTcsa pUTyasn30BaHHbLIM.

11. Ana MOHOHOPM pPOLOBOro NEepPBO6GLITHOrO o0O6LWecTBa XapaKTepHO
rocnofCcTBO MPUHLMMNOB KPOBHOW MeCTW, TanuMOHa; B apXaMyeckoM npase
nossnseTcs AudgepeHLMpoBaHHas CUCTEMa YrOMOBHbIX HakKasaHuWid W
WwTpados, MWCMOMHEHUE KOTOPbIX 06ecneynmBanocb He TO/MbKO CaMUM UCT-
LLOM, HO U UCMONHUTENbHON BAACTbLHO.

12. Ecnn B poAoBOM o06uiecTBe, Kak MpaBuao, Obll OAWMH NNEMEHHOM
lWamaH, TO B apXauM4yeckOM rocyjapcTBe - 3TO pa3BeTB/IEHHAA CeTb rocy-
[LapCTBEHHbIX >XPELO0B, 4acTO BbIMOJHABLWMUX HE CTOMbKO YUCTO KY/bTO-
Bble, CKO/MbKO MpaBOBble (YHKLMW B cakpanbHoW d¢opme. Takum obpa-
30M, pa3BeTB/NEHHOE >KPEYecTBO HABJIANOCH YacCTb rOCYAapCTBEHHOIO
annapata®.

MepeyncneHHble KPUTEPUW, OTNMYAKOWME NEPBOGLITHYH MOHOHOPMY
0T apxauyeckoro npaBa PaHHeK/JaccoBOro rocyfapcTsa, NO3BOASIOT pac-
CMOTpPEeTb Tenepb TaK Ha3biBaeMble LAPCKME 3aKOHbl, HAlTW TOT MOMEHT
pasBUTWS apxauyeckoro Puma, Korga C TMNOJHbIM OCHOBAHMEM MOXHO
rOBOPMUTb O Ha/NMYMM apxaumyeckoro npaea. CnefyeT cpasy MOAYEPKHYTb,
UTO OTZAENEHWE PENUrMu OT MpaBa He SIBNAETCS T[NaBHbIM W eLUHCTBEH-
HbIM KpUTEpMEM BO3HUKHOBEHMS MNpaBa, Tak Kak 3TOT MpPOLEcC 4pesBbl-
YaliHO pacTsAHYT BO BPEMEHU W HaMpsIMyK He 3aBUCUT OT 3KOHOMUYECKO-
ro passutus obuiecTsa. BeAb, Kak OTMEUEHO BWLIE, [JaXe B HEKOTOPbIX

COBpeMeHHbIX TrocypgapcTBax elle He npou3owno nonHoro OT,EI,eneHVIH-

penurus oT npaea. [pyroe [eno, 4To 30HAa CBETCKOr0 MpaBa B pas3Bu-

1.1. Cakpa/ibHOe Npaso 1 3BOMOLMA «LiapcKux3akoHos» B VIII- VIBB. [0 H.3.

1.1.1. YctaHoBneHnsa Pomyna

Mpexzae BCEro [aauM KpaTKyl XapaKTepucTUKY BaXHeWWwux [peBHEN-
LINX HOPM PUMCKMX uapeii. CoOrnacHo TpaguuuWu MepBble «3aKOHbl O Ca-
KpasbHbIX puTyanax» Oblan NpuHATHE yXXe Pomynom {Dionys. Il. 9-10, 12,
14-15, 21-22, 25-27). OfHaKo HOPMbl 3TW, MMeBLUME CTO/b APKO BblpaKeH-
HYI0 CaKpa/bHYl OKpackKy, perynuposann rnasHbiM 06pa3somM 4YMCTO COLU-
aflbHble U MONNTUYECKME acneKTbl pUMCKOro obuiectsa. YUTo KacaeTcs rocy-
[apCTBEHHbIX MHCTUTYTOB, TO Haubosiee M3BECTEH 3aKOH Pomyna 0 pUMCKOM
ceHate 3 100 myxeii, 06 ux o6s3aHHOCTAX U NpaBax. CornacHo AuoHucuio,
OTLbI-CEHATOPbl COBMeLLany 06A3aHHOCTU Cy[eil, XPeLoB N MarucTpaTtos, a
TakXe AO/KHbI 6bINM 3aWKWaTh B cyfe nnebees, ABMAABLINXCA UX KANEHTa-
Mn®. KAneHTbl Xe cOFnacHo 3Toll HopMe 06f3aHbl 6biAM 06paGaThiBaTh
nons M BCAYECKM MoyMTaTb CBOEro NarpoHa. Takum 06pasoM, Mbl BUAUM,
4yTO ofHa M Ta Xe Hopma o fides mexay naTpoHOM u KnueHTom u o 100 ce-
HaTtopax OfJHOBPEMEHHO perynumpoBana Kak 4YacTHble, TaK W Ny6anyHble
npaBoOTHOLIEHUA.

Pomyny Tpaguuus npunucbiBaeT TakXKe 3aKOH O NpeporatuBax LLapCKoin
BMacTW, KOoTopas BK/Yana B cebs: 1) BEpXOBEHCTBO B MPOBELEHUMN PeNUTU-
03HbIX 006pAfOB; 2) OXpaHy LapeM 06bl4aeB W 3aKOHOB; 3) UCMOMHEHWE UM
ponn BEPXOBHOrO CyAbW; 4) MpaBo LapsA CO3blBaTb CEHAT W HApOA4 W MEPBbIM

BbICKa3blBaTb Ha co6pavax CBO€ MHEHWE; 5) a6C0ﬂK)THyPO BNnacTb BOEHHOro
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HakoHel, aHTW4YHas TpafuuuMsa pacckasbiBaeT O 3akoHe Pomyna OTHOCU-
TeNbHO NpPeporaTuB HapPOAHbIX CO6paHuii Mo Kypuam. COrnacHo 3Toil Hopme
KypuaTHble KOMWLWW n3bupann MaructpaToB, YTBEPXAanu 3aKOHbl M 06b-
asnann BoiiHy {Dionys. Il. 14. 3). AuoHucwnii gobaBnseT clofa CakpanbHYH
HOpPMY O npefocCTaBiaeHUN ybexulia 1 rpaxaaHcTBa BCAKOMY 6exaBliemy

" Cic. De rep. W. 16; Plut. Rom. 13; Dionys. II. 9-10; I1. 12.
5 Dionys. Il. 14. 1: Llapto PoMyn npeaHasHaunn cnefyiolye no4ecT: BO-NepBbIX, OCyLLe-

CTBASATb FEreMOHUI0 B CBSLLEHHOAENCTBUAX M >KEPTBOMPUHOLLEHNSIX M COBEPLUATbL Yepes Hero
BCE, YTO KacaeTca 6OroB; 3aTeM, OCYLECTBAATb OXPaHy 3aKOHOB M OTe4eCTBEHHbIX 06bl4aeB
1 3a60TUTLCA O BCAYECKOW CMpaBeMBOCTY COrNAcHO NMPUPOAEe WM JOroBopaM, U CyauTb
caMoMy TAryaiume n3 NpecTYTeHWA, aMeHblUMe NopyyaTb YieHaM CeHaTa, NpesycMOTpes,
4TO0ObI He COBEPLUMYOCH HNYErO AYPHOTO OTHOCUTENBLHO CyA0B, M CO3bIBATb CEHAT W HapoA, W
yNpaBnsiTh MHEHWEM, U NPUBOAUTD B WCMONHEHWE TO. YTO KaXKeTCH (HY>KHbM) GOMbLUNHCTBY
(nep. N.J1. Masik). O BoeHHoi Bnactu uaps cM.: De Francisci P. Primordia civitatis. Roma,
1959. P.497-510.

BAOWMXCSH KIACCOBbIX O0OLIECTBAX WMeeT TEHAEHLUIO pacliMpeHns 3a
( CueT cakpanbHoro npaea. OfHAaKO MHOTWE MWHCTUTYTbl, OCOGEHHO MnyG6-
JIMYHOTO MNpaBa, M B AOCTAaTOYHO 3pesibiX K/acCOBbIX 06LIECTBAX MOTyT
LONT0e BPEMS pa3BMBATbCS B pamKax CakpaabHOro npasa.

.

*® Tam xe. C. 458.
*°BenreposA.b. Teopus rocysapctsa v npasa. Y. W, T. 1. C. 64.
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[nasa nepsas. Bo3sHukHOBeHWe npasa B VIII-VIBB. [0 H.3.

M3 CBOEro OTeYyecTBa MHOCTPaHUY, ecAu OH o6pawancs 3a 3aWmuToi 8 Kanu-
Tonuiickoe ceaTunnue®?

Pomyn BBen Takxe HeKOTOpble HOPMbl B o6nactu pennrun. OH ycTaHO-
BWA XPaMbl U CBALWEHHbIE y4acTKW, anTapu u gepeBaHHbIe CUMBONbLI 60roB, a
TakXe COOTBETCTBYIWOUME ANA HUX Npa3gHecTBa M KepTBONPUHOWEHNA S,
No6onbITHO 3ameyaHue JSIMBMa o ToM, 4yTo POoMyn BCe XepTBONPUHOLWEHUA
coepwan no Anb6aHcKoMy 06pafy W NUlWb XepTBbl Mepkynecy npuHocun
no obpagy rpeyeckomy (Liv. I. 7. 3). 3To, no cnosam J/insus, 6bin eAUHCT-
BEHHbI/A NPUHATHLIA PoMynoM MHO3eMHbI o6pag (Liv. |. 7. 15), Tak KakK 0co-
O6blM 3aKOHOM W CEHAaTYyCKOHCYNbTOM O6blN0 3anpeleHo No4YWTaHue MWHbIX
MHo3eMHbIX Goros (Dionys. Il. 19. 5). OH xe yupeaun usbupaembix no po-
faM N Kypusam xpeuos, ocBo60oamB ABYyX rnasHeliwux - ¢nammHos OnuTe-
pa U Mapca 0T BOMHCKOM cnyX6bl U APYrUX O6LECTBEHHLIX MOBUHHOCTENH®,
Pomyn yupegun n ocobyt Konneruto ragateneif - aBrypos, ycTaHOBUB, 4YTO
BCAKOe u36paHMe >peLa Ha KypuaTHbIX KOMULMAX AOMKHO YTBEpXAaTbcA
6NaronpuATHLIMW  60XECTBEHHLIMW 3HAMEHUAMW B akTe WHaBrypauumn®®.

("’Dionys. M. 15. 4: (Pomyn) oCBATMN MeCTO Me>XKAy KannTonnem u KpenocThbio... U cle-
nan ero y6e>kuiem s Monawmx (06 aTom), 1 ycTpoMB Tam Xpam... OH Mof NPesiorom peu- -
rMosHoro 6GnarouecTwa o6s3ancs sawmwaTb TexX, KTo npuberan Tyga, 4TO6bl He npeTep-
neThb HWKAKOrO 31a OT BParos, W eCiu OHU >MKEenaau ocTaTbCAy Hero, OH fJasady MM npasa
rpa>kaHcTBa, a TakoKeyyacTok3eMm... (nep. W. J1. Mask). Cp. Liv. I. 8. 5.

% Dionys. 1. 18. 2; (Pomyn) o6nagay 6OMLLLOI AANLHOBUAHOCTHIO, BeAs Hauana (noamca) ;
OT NnouYMTaHus 60ros n repoes. Tak BOT, Xpambl W CBALLEHHbIE yHacTKW, W anTapu, W [epeBsH-
Hble M306Pa>KeHNA W CUMBOMbI WX, W CWMbl 1 [apbl, KOTOPLIMU PO Hall 06narofeTensCTBOBaHI
a Tak>Ke npasfHecTBa, CKOMbKO WX HW nonaraeTcs yCTpanBaTb Ka>KAOMY M3 0OOros wu
repoes, W >KepTBbl, C MOMOLLLID KOTOPbIrX NMOYMTaloLMe Y NIOAel NPpUBeTCTBYIOT npekpalle- i
HWe BOEHHbIA: AeCTBWA, 1 ONATb-TakN NPasgHUKM N OTAbINX OT TPYAOB, W BCe NOAOGHOE OH
YCTaHOBUI C MOMOLLIO NYHLLNX U3 3NMHCKWX 3aKOHOB (nep. W.J1. Mask).

% Dionys. W. 21. 3: (Pomyn) He caenan >Kpeyeckwil CaH HW NOKYMHbIM 3@ AeHbIW, HU A0C-
TalwWwmmes No >Kpebuto, HOy3aKOHL HasHauyeHue [ByX (My>Keid) cTapwe 50 neT, BblAAIOLMX-
ca cpean ApYrux MPOUCXOXKAEHWEM, OTANYalOWMXCH [OBNECTbIO U UMEKLMX [OCTaTO4HO
MHOrO CpPefCcTB, a TakXKe He yCcTynaowmx (MpoynmM) BHELHOCTb0. Ho OH ycTaHoBWA, 4TO06bI L
OHW WMENN MOYECTW He Ha MPOTHXKEHUM KAKOro-TO OMPEfeNeHHOro BPEMEHW, a - BCE YKU3HU, |
1 4TO6bl OHM BbITN OCBOBO>KAEHbI M3-3a BO3pacTa OT BOEHHOIW Cy>K6bl 1 OT fen nonuca no
3aKoHy (nep. W.J1. Mask).

® Cic. De rep. Il. 16: PoMyn HeM3MeHHO cuMTaics C aycnuuusmu. Befib OH... Bblbpan u3
Ka>Koi Tpnbbl Mo asrypy, 4ToObl TOT, HaxoAfcb MpuU Hem, COBepLUan aycruuun BCAKWIA pas,
Korga Pomyn npucTynan K Kakomy-Hubyfp rocygapcTseHHoMmy feny; Dionys. 1l. 22. 3: A elg, 3
Kpome Toro, Pomyn ycTaHoBWi, 4YT06bl BMECTE C >KpeLamu npucyTCcTBOBanN OT KadKpoi
unbl OAUH rafaTeyb, KOTOPOro Mbl HAa3blBAEM MEPOCKOMNOM, PUMMSHE >Ke, COXPaHAsi HEMHO-
roe M3 [peBHWX Ha3BaHWW, WMeHylT rapycnukamu. (TSK) BCEX XKPELOB U UCMOAHABLINXAUTYP/]
MW B OTHOLEHUM GOrOB OH YCTAHOBWN 3aKOHOM HasHauyaTb OT hpaTpuil 1 yTBep>KAaThb C
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MosaHee n3bpaHue aBrypos 6biN0 3aMeHEHO MX KoonTauueil. OH Xe ycTa-
HOBM/M 3aKOHbl MO pacxofjaM Ha XepTBOMNPUHOLWEHWUA B KYpuUAX, HaszHauus
ONS 3TOr0 KYPWMOHOB W CO34aB B KAaXAOW Kypuu CBATUAMLWA C O04Yarom
(Dionys. Il. 23. 2). Nlwob6onbiTHa penuruosHas Hopma Pomyna, Tpebytowas
coBeplwaTtL BO3NNAHWA 60raM MONOKOM, a He BMHOM®®. HakoHel, B o6nacTu
HaKa3aHWii OH ycTaHOBMA WTpadHY NeH B BuAe OBel W ObIKOB, 3aMeHUB
€10 CMEPTHYI0 Ka3Hb 3a HEKOTOPbLIE BUAbLI NpecTynneHnii®’,

MocnepgHasa yacTb cbopHuKa HopMm Pomyna, cornacHo [uoHucuio, pery-
nuposana YacTHble OTHOWeEHUA Mexay pumnaHamu (Dionys. Il. 24. 1-2).
Oco6eHHO M3BECTHbI €ro HOpPMbI, Kacatouwmecs 6GpayHoro npasa. VIMeHHO
Pomyny Tpaguuus NPUNUCLIBAET YUYpexeHWe pPenuruosHoil ¢opmbl 6Gpaka -
KOH(pappeaunn (Dionys. Il. 25. 2). CornacHo aToMy 3aKOHY >eHa Haxojunach
B COGCTBEHHOCTM MYXa Ha MOMOXEHWU Joyepu, nonyyas nocfie CMepTun Mmy-
Xa 1 cBOKW fAoN B Hacneactse®®. HapyweHue cynpyxeckoll BepHocTHW, BCA-
KOe OCKBepHeHue Tena, faxe NUTWe BUHA Kapaniucb CMEPTbIO Yepe3 MNOCBS-
weHne poautensckum 6oram®®. Ho u Myx 6bln 0TBETCTBEHEH nepes 6oramm
3a CBOI XeHy. Tak, MnyTapx paccka3sbiBaeT, YTO cpeAn 0C060 CTPOrnx 3ako-
HoB Pomyna 6bin OfWH, COTFNacHO KOTOPOMY MYX, MPOAaBLMWIA CBOK XEHY,

MOMOLLBI0  GO>KECTBEHHBIX 3HAMEHUA, O0OBACHAEMbIA: TONKOBATENAMM GOXKECTBEHHbIX 3HaMme-
HWiA ¢ NOMOLLB0 MaHTVKK (nep. W.J1. Masik).

% Plin. N. h. XIV. 12. 88: Romulum lacte, non vino, libasse indicio sunt sacra ab eo in-
stituta, quae hodie custodiunt morem (Pomyn coBepLuay BO3NMAHWA MOJIOKOM, a He BUHOM; 06
3TOM CBUAETENLCTBYET YCTAHOBMEHHbIH MM YMH >KepTBOMPUHOLIEHUS, COBMIOAAeMblid U No
CErOAHAWHNA  fieHb).

87 Cic. De rep. Il. 16: Romulus... post videro multaeque dictione ovium et bovum...
non vi et suppliciis coercebat (PoMmyn... NpuUMeHAN Mepbl NPUHYXKAEHUS, Hayaras MeHo B
BUfle OBeL, 1 ObIKOB... a He obpallafch K HaCWIMIO U KasHAM).

% Dionys. 1. 25. 4-5: 1 3TOT 3aKOH BbIHYy>XKAan... My>Keii BuaJeTh >KeHaMn Kak Heobxo-
OUMbIM 1 HEOTUY>KaeMbIM MMYLLECTBOM... YKeHa OblTa... rocrnoX<oil B [OMe, a nocne cmepTu
My>Ka CTaHOBMNaCh HacnefHuLUel 4acTu UMyllecTBa, NOAOGHO Aodepny oTua. Ecam >ke oH
ymupan 6e34eTHBIM W HUYEro He pacnpefenvs MeXKAy BCEMW, TO OHA CTaHOBMYaChb FOCMO>KOW
BCEro OCTaBneHHOro (MMyLiecTBa), €ecin >Ke MMeyocb MOTOMCTBO, OHa OKasbiBayachb B paBHOI
none ¢ aeTbiMu (nep. U.J1. Masik).

% Fest. Plorare. P. 260 L.: In regis Romuli et Tatii legibus Si NURUS, SACRA DIVIS
PARENTUM ESTOD... (B 3akoHax uapeii Pomyna u Tauws ckasaHo: EC/IN HEBECTKA.. TO A
BEYJET OHA MOCBSALLEHA POAUTENLCKMMBOIMAM..)-, Plin. N. h. XIV. 14. 89: Non licebat id
feminis Romae bibere. Invenimus inter exempla Egnati Maetenni uxorem, quod vinum
bibisset e dolio, interfectam fusti a marito, eumque caedis a Romulo absolutum (MuTb
>KeHLMHaM BMHO B PuMe He paspewsanocb. Mbl HalmM cpeau Apyrux npuMepoB pacckas o
>KeHe 3rHaTus MeTeHus, KOTOpY My>K 3abun nankoil o cCMepTu 3a TO, YTO OHa
BbiNuAa BuUHa U3 gonus; Pomyn ero onpasgan). Cp. Dionys. Il. 25. 6.
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[nasa nepsas. Bo3HWkHOBeHWe npasa B VIII-VIBB. [0 H.3.

[OMKEH 6bin 6bITh MPUHECEH B XepPTBY NoA3eMHbIM 60Tam™. B To e Bpems
K JXeHe, KaK XpaHWTeNbHWLe AOMALUHEero owvara, CnefoBano OTHOCWTbCA C
BefnYaiiwyMm noyTeHnemM. M3BecTHo, 4TO ewe Pomyny npunucbiBanacb Hop-
Ma 06 0c060/ 0XpaHe XXEHCKOro LefoMyapus, BbipaXeHHas B cnoBax: «[a He
BbIPAXAETCH HUKTO HEMPUANYHLIMU CAOBAMW B MPUCYTCTBAM JKEHLMH» ',
Begb, cornacHo lnyTapxy, MyX4uHbl BOOOLLE BCAKOA XKEHLMHE AO/MKHbI
6blNn yCcTynaTb Ha ynuue AOpory, a 3a HeueH3ypHyl 6paHb B NpMCYTCTBUM
XEHLNHLI POMYNOM 6blna HasHadeHa cCMepTHas KasHb'>. CTONb CypoBas
0XpaHa >XeHCKOro LenoMyapus B CBOK OuYepefb cnoco6cTeoBana, no y6ex-
[JEHWI0 PUMSAH, COXPaHEeHUID MYXXCKOW gobnectm (virtus).

[Lpyroli 3aKoH, Kak y>e oTMmeyanoch, perynuposan fides (BepHOCTb) Me-
X4y NaTpoOHOM W K/IMEHTOM, NOJ CTPaxoMm MPOKNATUA 3anpeLias UM BbICTY-
naTb Apyr NpOTMB Apyra B Cyfde’’; TpeTwii - o6pekan CbiHa, NOAHABLIErO
PyKy Ha CBOEro oTua, Ha MPUHECEHME B XepTBY MNOA3EMHbLIM AyXaM - Mo-
KpoBuTenam damunun’. LLIMPOKO M3BECTEH M 3aKOH PoMyna 0 TpoekpaTHoi
MaHuMnauMm oTLOM CBOEro CbiHa, BOLWeAWWA BNOCNeACTBUM 6e3 0cobbix
n3MeHeHuli B 3akoHbl Xl Ta6nmu,75. OTOT 3aKOH 0COOGEHHO Ba)KeH TeM, YTO B

H

Plut. Rom. 22: Pomyn u3gan Tak>Ke HECKONbKO 3aKOHOB, CPeAu KOTOpbIX 0co60ii CTpo-
roCTbI0 OT/NNYAETCA OAMH, BO3BPaHAIOLLEN >KeHe OCTaBNATb My>Ka, HO AaloWii NpaBo My>Ky
MPOrHaTb >KeHy, YNIMYEHHYID B OTPaBMTENbCTBE, MOAMEHe AeTell win npento6ofesHun. Ecan
>Ke KTOpassefleTcsl N0 KaKoi-nM6o MHOM MpuuMHe, TO 3aKOH 06s3bIBAET YacTh UMYLIECTBA
OTAATb >KeHe, a Apyryl yacTb NOCBATWUTbL B Aap Liepepe. A npogaBLunii »<eHy AOMKeH
6bITb NPUHECEH B >KepTBY nof3eMHbIM 6oram. Cp. Dionys. Il. 25. 1-7.

™ BalduinusFr. Commentarii ad leges Romuli. Parisiis, 1554. P. 16.

2Plut. Rom. 20: BnpoueM, >KeHUHaM 1 6e3 TOr0 OKa3blBalT MHOTOUNCAEHHbIE 3HAKM y
yBa>KeHUs. TaK, UMYCTYnaT [0pory, HUKTO He CMeeT CKa3aTb HUYEro HenpucTORHOMO B U 13
NPUCYTCTBUN WX NOSBUTLCA NEpesl HUMKU Harum, B NPOTUMBHOM Clydae Takue MpusneKarnTcs
K Cyfly, Kak 3aybuiicTBo.

?’Dionys. M. 9. 3: MnaTpoHam 1 KMeHTam (No 3aKkoHy Pomyna) He 6b110 [O3BOMEHO U NO-

1M nofasaTb rofoc, WM BbICTYNaTb B MONb3Y Bparos. ECiM >Ke KTO-HWUOYAb W3 HUX Obin
YMYeH B COBEPLUEHMU KAKOro-nmbo n3 aTux fen, TO NpU3HaBa/iCA BUHOBHLIM B M3MEHE MO
3aKOHy, KOTOPpbIA ycTaHoBun PoMyn, W 6biN0 3aKOHHbI NO6OMY, KTO Mo>KenaeT, MpUHeCTH
ero B >KepTBy nofsemHoMmy AuTy.

™plut. Rom. 22: MpuMeyaTenbHo, YTO POMYN He HA3HAUMN HUKAKOTO HaKasaHus 3a OTle-
youiicTBO, HO HasBan OTLeYOMiiCTBOM Ntoboe yOUIACTBO YenoBeka, Kak Obl cuMTas BTOPOe
TArYaiiluvm 310fesHNEM, HO MepBOe - BOBCE HEMbICAUMbIM. W1 [OAroe Bpems 3TO Cy>KAeHue
Ka3anocb OnpasfaHHbIM, Tak Kak 6e3 manoro 600 nieT HUKTO B PUMe He OTBaXKuBaica Ha
Takoe geno. Cp. Dionys. Il. 26.4-6.
* ™ Dionys. W. 27: 1. VI puMckuit 3aKOHOAATeNb... NO3BOAMN OTLY NPOJABATh ChiHa, He
obpallas BHAMaHUSA, ecnu KTo-Hubyab (M3 OTLOB) 6ydeT 3anofo3peH B HE3PeIoM U Tem

J 1.1. CakpanbHoe npaso W 3BOAOLMA «Lapckux3akoHoB» B VIII- VIBB. 0 H.3.

HeM [IMOHMCWIA yNOMUHAET aKT NMPOAaXU, Moj KOTOPbIM IBHO MojpasyMeBa-
eTcA MaHuunayus - ocobblii HOPUAMYECKMIA pUTYan OTUYXAEHUs COBCTBEH-
HOCTU M3 Yucna res mancipi. HakoHel, cnefyeT ynomsHyTb W HOPMY O fpa-
Be pater familias yHMUTOXaTb YBEUHbIX YPOA/MBbLIX MIAJEHLEB B BO3pacTe
[0 Tpex net’®. Takum 06pa3soM, Mbl BUAMM, Y4TO 6OLLIMHCTBO HOPM NOCNEA-
Heli yacTuW ycTaHOBNeHMWIi Pomyna perynupoBann BOMPOCbI GpayHoro, ce-
MeiiHOro 1 YrofIoBHOTO MpaBa.

Kak OTHOCUTbCH K MpUBEAEHHbLIM CBefeHUsM 0 c6opHUKe HopM Po-
mMyna? Mpexje BCero cnefyeT OTMeTUTb, YTO PUM BO3HUK He Ha MycCTOM
MecTe, a CpeAu y)Xe NpoLBeTaBlUMX NaTUHCKMX ropogos’’. CneposaTesnb-
HO, YuYpeXJeHHble POMY/NOM 3aKOHbl MO 6OMbLIEA YacTu MOBTOPAN YXKe
CylLecTBOBaBLUME NATUHCKME NpPaBOBble HOpMbl. [lanee, cnegyeT OTMe-
TUTb, UYTO MO CBOEMY XapakTepy MHOIMe W3 TOCYAapCTBEHHbIX W Ca-
KpaibHbIX HOPM SIBHO OTHOCATCS K Mepuofy POAOBOro [0K1accoBOro
obuiecTea ¢ npeo6najaHueM NpUHUMNA POAOBOr0 NpeACTaBUTE/IbCTBA,
uto oTmeTun ewe T. MommaeH’®. HakoHel, caKpanbHblii WHCTUTYT Kun-
eHTeNbl 1 BoO6Le oTHOWeHUs Tuna fides coBpeMeHHbIe yueHble OTHOCAT
K ApeBHENL MM, BO3HUKWMM 3a[0Nro A0 nossneHns Puma’®. UTo kacaeT-
CSl PEIMTUO3HBLIX YCTaHOB/IEHWA PoMyna, TO OHM TakXe HecyT Ha ceGe
0TnevyaTok rny6okoii ApeBHOCTM. Tak, Tpaguuus B OCHOBHOM YNOMUHAET

6onee TAXKKOM peLLEHNN UAM NPUHATOM MO MPUPOAHON CKNOHHOCTW... OH paspeLumn oTuy
oborawjaThCs 3a CYeT CbiHA BMIOTb [0 TPeThbell ero npofjaXku, fas OTLYy BnacTb Haj
pe6GeHKOM GOfbLUYO, 4Yem TFOCroAuHy Haf pabom. 2. Bedb npogaHHblii M3 (uucna) chyr,
06peTs 3aTem cBoGOAy, Bhpefb Y>Ke ABNAETCH rocnoguHoMm camoro cebs. ChbiH ke,
npojaHHbIl OTLOM, €cnn U PoOXKAAncs CBOOOAHLIM, BHOBb OKasblBancs NOf OTLOBCKOW
BNacTbio, fadke 6yfyun BTOPUYHO MPofaH WM OCBOBOMKAEH W Haxoguncs BO BnacTW oTuA
nogo6Ho paby. Ho nocne TpeTbell npoja>ku OH 0OCBOOO>KAANCA OT OTLOBCKOW BnacTw.
3. A nocne YHUYTOXKEHNS MOHapXMW... [eLemBupbl HadyepTanm WX BMeCTe C Apyrumu
3aKOHamMM, W 3TU 3aKOHbl HaXOAATCA B 4YeTBepTO/ W3 Tak HasbiBaeMmbix XII Tabnmu,
KOTOpblE OHW BbICTaBUIM Ha ¢opyme (nep. W.J1. Mask).

2 Dionys. Il. 15. 2: Mpe>kze Bcero Pomyn npusen >kuTeneii K HEOGXOAUMOCTU pacTUTh
BCEX CBOMX Yaf My>CKOro Mnona 1 nepBOPOAHbIX AOuYepeil W He yoMBATb HWUKOTO W3 fAeTell MeHee
Tpex NeT OT pofy, pasBe TOMbKO eCU OHW C Camoro po>KAeHUs 6binn yBeuHbl win ypofdsl. Ho
OH He 3anpeLLan poauTenam BblbpacbiBaTb €ro, €CNM OHW MOKasaan ero NATepbIM COCEAaM U
ecM Te COornacunuc, ¢ 3TUM. B OTHOWEHWM TeX, KTO Hapywmn 3TOT 3aKoH, Pomyn
YCTaHOBW Pa3fnyHble HakKasaHus, BKMOYas KOHUCKALMIO MONOBUHbI WX MMyLLecTBa (nep.
.. Masik).

7" TondoS. Profilo... P. 46-50.
"®Mommsen Th. Disegno del diritto pubblico romano. P. 34-39.
™ Masik UI.J1. Pum nepsbIx Liapei: MeHesnc pumckoro nomca. M., 1983. C. 152-161.
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[nasa nepsas. Bo3HukHoBeHwe npasa B VIII-VIBB. [0 H.3.

He 0 xpamax, a 0 cBATuaMWax Pomyna, He o cTatysax 60ros, a 06 ux fe-
peBAHHbLIX cUMBONMax, W T.4. UTO KacaeTcd 4acTHbIX HOPM, TO CYpOBble
caHKuuun, Tpebylowmne MPUHECEHUS NpPaBOHapyLWUTeNna B XepTey 6oram
3a CaMble He3HauyuTenbHble C COBPEMEHHOW TOYKW 3PEHUS HapyLlUeHWs,
TakKXXe yKasblBaloT Ha UX rnyboKyk apxamyHocTb. HakoHey, [OuoHMCWIA
roBOpUT, 4YTO XOTA 6O/bLWIKWHCTBO HOPM PomMyna OblIM HEMUCAHbIMU, Of-
HaKO HeKOoTOopble M3 HUX 6blnnM nosfHee 3anucaHbl {Dionys. Il. 24. 1) u
BOWM Kak B Manupues c60pHUK, Tak U B 3akoHbl Xl Tabnuy. Mo Kpaii-
Hell Mepe fBa 3akoHa TpaguuUWA NepefaeT He B nepeckase, a B uuTaTax®’,
N 3aKOHbl 3T, MO aBTOPUTETHOMY 3ameyaHuto B. MogectoBa, HanucaHbl
XOTA U HECKO/IbKO O6GHOBNEHHBIM, HO BCE K€ BeCbMa apXau4HbIM A3bIKOM
W peiicTBUTeNbHO npuHagnexaT Ko BpemeHu uapeii’. CnegyeT Takxe
OTMETUTb, YTO YXe B 3akKoHax Pomyna cHavana u3naraetcd nyb6numyHoe
cakpanbHOe npaso, a 3aTeM YaCTHble HOPMbl. Tak 4TO HeKOTOpble 3ne-
MeHTbl MepBUYHO cucTemaTusauunm npasBa CnefyeT OTHECTM K ApPeBHei-
wei anoxe Pomyna.

XapakTepusys B LenoMm 3noxy Pomyna, cnefyeT MOAYEPKHYTb, 4TO
XO0TSl HEKOTOpPble BaXHbIe 3/1EMEHTbl apXau4yeckoro npaBa YxXe Obiu
CBOWCTBEHHbI COOPHWKY HOpM PoMyna, B 4acTHOCTM pasrpaHuyeHue
rocyZapCTBEHHbIX HOPM WHCTUTyanu3aLuuu BAacTu W ee CcyAeBHbIX
(YHKLUMA U HOPM, PErynupyrlowux cemeiiHble, 6payHble W MeXpPOZLOBble
OTHOWeHMsi. OAHAaKO B LEJ0M 3TOT COOPHMK MOXHO OTHEeCTW K npef-
npaBy Mo3j4HepofoBOro o6ulecTBa Ha CTafuMu aKTUBHOTo (GOpPMMpOBa-
HWS rocyfapcTBa. BnacTb MMena TUMUYHBIKA XapakTep BOXAECTBa: Bep-
XOBHbI/i BOXAb - COBET cTapeliwnH - obujee cobpaHue nnemen®?. MMne-
MEHHbIe BOXAM coueTann B ceGe BOEHHble, afjMUHUCTPATUBHbIE U Xpe-
ueckne yHkuuU. OB6LErocyLapCTBEHHOIO XPEYecTBa MPaKTUUECKN He
6bi10.  CucTeMa HanorooGMOXEHUs W WTpadHbIX CaHKLMA ele He
cthopmupoBanacb W cnuBanach C 06lleil CUCTEMOW >XepTBOMpUHOLLE-
HWiA. HakoHel, MpakTUKU NMUCbMEHHOW (UKcaunu npaBa elle He Cylye-
CTBOBAO.

¥ Fest. Plorare; Serv. Ad Aen. VI. 609; Dionys. 1l. 10: Mepsblii 3aKoH Pomyna 3anpeTun
MKEHLWHaM NMUTb BMHO, BTOPOA - 3anpeTun NaTpoHy 06MaHblBaTb CBOEro KiWeHTa.

8 MopgecToB B. Ykas. cou. C. 39.

® Mopgpo6Hee 06 atom cm.: Capogrossi ColognesiL. Dalla tribu alio stato (Le istituzioni
dello stato cittadino). Roma, 1990. P. 47-62; Schiavone A Linee di storia del pensiero giuridico
romano. Torino, 1994. P. 1-15;Maskl./1. Pum nepsbix Lapeii. C. 200-209,233-245.
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1.1. CakpanbHoe NpaBo W 3BOMOLMA «LAPCKMX3akoHoB» B VIII- VIBB. A0 H.9.

1.1.2. 3aKoHbl Hymbl Momnnnua
M Hayano NUCbMEHHON (uKcauum npasa

Bonee Bcero n3BecTHbl HOpMbl HyMmbl MoMNuansa o cakpasnbHbIX puUTya-
[ax, XepTBOMPUHOWEHUAX N Xpeuax. OT 3TUX HOPM TaKXe COXPaHWIUCb
NNILIb He3HAYWTeNbHble OTPbLIBKW, HO A1 HAac OCOGEHHO LEHHbl KOMMEHTa-
pun K HUM [unoHucusa MannkapHaccKoro, Tak Kak OHW NO3BONAIOT CYAMUTb,
Kak 370 Obl/I0 OTMEYEHO BbIle, O MOPSAAKE W3MOXEHWNSA YCTAHOBMIEHUIA 3TOrO
uaps. OnoHncuii®® rosopuT o BOCHMM OCHOBHbLIX YacTAX CaKpanbHOro Npasa,
Kaxfjasa W3 KOTOPbIX MNOCBALLEHA OMNpefesieHHbIM O0O6LLeCTBEHHbIM XXepTBo-
MPUHOWEHUAM W WCMONHABWNM UX OOLLeCTBEHHbIM Xpeuam. Ho OH He
NMPoOCTO MepeyncnseT cakpanbHble HOPMbl HyMbl, HO u3naraet camy Wux
CTPYKTYpPY W NOCNeA0BaTenbHOCTb, UCMOMb3ya CNoBa TUMa «MepBasy», «BTO-
pas», «BOCbMas» «4acTb» (po'ipa) unu «pasgen» (pep'bapo?) «3aKoHOAa-
TeNbCTBA O PENUTMO3HbIX puTyanax». OH TakXe fAenaeT pasfieNeHne Mexay
MepBOil 4aCTbl0 3aKOHOB - O Xpeuax W BTOPOW - 06 OTHOLWEHUAX MeXay
YaCcTHbIMW rpaXKfaHamu, KoTopas, rno cnosam [MoHucudA, Takxe 6blna foc-
TaToO4yHO 60/1bWONA. MPUMEPHO TaKOW Xe MOPSAO0K M3N0XEHUS CaKpanbHbIX
HOopM HyMbl Mbl MOXeM Haidtn n'y Slusua (I. 20; I. 21). Ha 3TOM OCHOBaHWK
MOXHO KOHCTaTuposaTb AefleHue 3akoHogaTenbctsa Hywmbl MMomnunua Ha
[lBE OCHOBHble 4aCTU: cakpanbHOoe Ny6/MYHOe NpaBo M 4acTHOe npaso. B To
e BpEeMSs U3BECTHbl HEKOTOpPblE OTAefbHble HOPMbl HyMbl O PENUTMO3HbIX
puTyanax u >XepTBOMPUHOLIEHUAX, KOTOPble HeNlb3f TPAKTOBATb WMHaye Kak
TUNUYHbIE pPenurnosHble Taby pogosoro obulectsa. Hanpumep, MOXHO
YNOMAHYTb HOPMY, 3anpeLatoLlyto CoBepllaTb BO3NMAHME 6Goram BUHOM C
HeoBpesaHHOIi N03bI®!, a Takxe 3anpeT XOPOHWTL MO 06leMy 06pagy ueno-
Beka, y6uToro monHueii®. Croga e OTHOCWTCA HOpMa, 3ampellalowias npu-

& Dionys. W. 63. 4; V1. 64; 11. 70. 1; I1. 72.1; I1. 73. 1; II. 74. 1. TeKcT [JMOHMCHS CM. BbILLIE, B
Havane 1.1.1.

8 Plin. N. h. XIV. 12. 88 Numae regis Postumi<a> lex est: VLNO ROGUM NE
RESPARGITO quod sanxisse ilium propter inopiam rei nemo dubitet. Eadem lege ex inputata
vite libari vina diis nefas statuit, ratione excogitata ut putare cogerentur alias aratores...

{BoT 3akoH cnepgytowlero uaps Hymbl : BUHOM KOCTPA HE I'IOJ'II/IBAI/I."BCHKOW ACHO, 4YTO 3TO
npeanucaHne 06bACHAETCA HeAOCTATKOM BWHA. OTUM >Ke 3aKOHOM BO3/MsHWE Goram BUHOM C
Heobpe3aHHOli N03bl 06BLABNEHO HeYyeCTMEM: OH MpUAymMal, Kak 3acTasWTb naxapeii npousso-

ONTb 00pesky...).

8 Fest. Occisum. P. 190 L.: Itaque in Numae Pompili regis legibus scriptum esse: SI
HOMINEM FULMINIBUS OCCISIT, NE SUPRA GENUA TOLLITO. Et alibi: HOMO SI FULMINE
OCCISUS EST, EI IUSTA NULLA FIERI OPORTET (WTak, B 3akoHax uaps Hymbl [Momnuns
Hanucato: EC/IM MOSTHWA YBUMA UYENOBEKA, TO MYCTb HUYTO HE BO3ABUMAETCS (419 HETO)
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HOCWUTbL B XXepTBY W NoTpe6nATL B nuuly pbiby, He MOKPbLITYIO delwyeir®®

N060NbITHBL U HOPMbI, PeryauMpoBaBline >XepPTBOMPUHOLWEHUS, CBA3AHHbIE
C 3axBaTOM BOEHHOM A06blun®’, a Takxe 3anNpeT NerkOMbICNEHHOV XeHUnHe
KacaTbca anTaps FOHOHLI®®, HakoMel, cneayeT ynomMaHyTb HOpMy, 3anpe-
WalWy XOPOHWTb YMepllyl GepemMeHHYK >KeHUWUHY, npefBapuTenbHO
He Bbipe3aB nnof n3 ee upesa®®. Bce 3TU HOPMbI, HECOMHEHHO, ABNAKTCSA
penuruo3HbiMu Taby, XOTs HEKOTOpble M3 HUX CBOEO6Gpa3HbIM 06pa3om pe-
rynupoBanu um couuanbHble OTHOWEHUS B apxanyeckom o6liecTse.

BbILLE KO/IEH. W B gpyrom 3akoHe: EC/IM UESIOBEK YBWUT MOJMIHUEA TO HE CNELYET CO-
BEPLLIATb B OTHOLUEHWW HEIO KAKWE-JIMBO 3AKOHHbIE (PUTYASbI MOrPEBEHNSA)).

8 Cass. Hemin. ap. Plin. N. h. XXXII. 2. 20: Numa constituit ut pisces, qui squamosi non
essent, ni pollucerent (HymaycTaHoBUn, YTO6bIPbIObI, KOTOPbIE HE MOKPbITHI YeLlyeld, He
NPUHOCUNNCE B >KEPTBY).

8Fest. 204 L.: M. Varro ait... esse etiam Pompili regis legem opimorum spoliorum talem:
«Cuius AUSPICIO CLASSE PROCINCTA OPIMA SPOLIA CAPIUNTUR, 10VI FERETRIO DARIER
OPORTEAT, ET BOVEM CAEDITO, QUI CEPIT AERIS CC<C>... SECUNDA SPOLIA, IN MARTIS ARA
IN CAMPO SOLITAURILIA UTRA VOLUERIT CAEDITO... TERTIA SPOLIA, IANUI QUIRINO AGNUM
MAREM CAEDITO, C QUI CEPERIT EX AERE DATO. CUIUS AUSPICIO CAPTA, DIS PIACULUM
DATQ> (M. BappoH roBopuT... YTO 3aKOH Momnuams o 60raToil BOEHHOW A06blYe ObIr TaKoB:
nof 4YbMMW AYCMNLMAMK B BOWCKE, TMOCTPOEHHOM K BOIO, BYJET 3AXBAUEHA CAMAA
BOFATASI BOEHHAS [JOBbIYA,  TEM MYCTb BYAET 3AKO/IOT BbIK B >XEPTBY OMUTEPY ®E-
PETPUACKOMY. TOMY, KTO 3AXBATW/IEE, MYCTb BY/[EH JAHO 300 ®YHTOBMEAWN. ECNNBYAET
3AXBAUEHA JJOBbIYA BTOPOrO COPTA, TO MYCTb HA MAPCOBOM MOJIE HA EFO A/TTAPE BY[JET
3AKOJIOTO MO >KENAHUIO OfHO W3 >XMBOTHbIX XKEPTBOMPUHOLLEHUA CBWHBLYW,  OBLibI um
BbIKA. TOMY, KTO 3AXBATWUAOBbIYY, MYCTb BYAETAAHO 200 ®YHTOB MEAW. EC/VBYAET
3AXBA YEHA [IOBbIYA TPETBEFO COPTA, TO MYCTb BYJET 3AKOIOT ATHEHOKMY>KCKOIO MOJIA
AHYCY KBUPUHY, A TOMY, KTO EE 3AXBATW/, MNYCTb BYJETJAHO 100 ®YHTOB MEAW. MOA
UbUMK AYCMULMAMWN 3AXBAYEHA  (OOBbIYA), MYCTb BYJET JAHA BOrAM YMWUIOCTUBK-
TENbHAAXEPTBA). Cp. Liv. 1. 10; IV. 20. 6; Plut. Marc. 8; Serv. Ad Aen. VI. 860.

® Fest. 248 L.: Antiqui proprie earn pelicem niminabant, quae uxorem habenti nubebant.
Cui genere mulierum etiam poena constituta est a Numa Pompilio haclege: PELEX ARAM
LUNONIS NE TANGITO; SI TANGET, LUNONI CRINIBUS DEMISSIS AGMEN FEMINAM CAEDITO
(OpeBHue HasbiBaNM HanOXHULAMW TeX, KTO BCTynan B CBA3b C My>UMHON, y>Ke MMeELLUM
>KeHy. Hymoii Momnuanem 3TOro pofa ><eHlHam 6bl40 Aa>ke YCTaHOBMEHO HakasaHue B
credylowem  3akode: HATIOXKHWLA TMYCTb HE KACAETCSI AITAPH FOHOHbI,  EC/IM KOCHETCH,
TO NYCTb OHA C PACMYLIEHHbIMW BOJIOCAMW 3AKOJET HOHOHE B XXEPTBY ArHEHKA
XEHCKOIO  MOJIA).

®p 1182 (Marcellus)-. Negat lex regia mulierem, quae praegnas mortua sit, humari,
antequam partus el excidatur: qui contra fecerit, spem animantis cum grauida peremisse
uidetur (3akoH, M3gaHHbIA NpWU LApPsAX, BOCMPETWUA XOPOHUTb >KEHLUMHY, KOTOopasymepna,
Oyayun GepeMeHHOI, npe>kae uyem OyaeT BbipesaH (M3 ee Tpyna) nnod. KTo mocTynuT Bonpe-

KU 9TOMYy, TOT PacCMaTPMBAETCH KaK YyHUUTOMKMBLUMIA BMecTe C 6GepemMeHHOW Hafexkay Ha
NosIBNEHNE >KUBOTO CyLUECTBA).

1.1. CakpanbHoe npaBo W 3BOMOLMA «LApCKuUx3akoHoB» B VIII- VIBB. A0 H.3.

O cofepxaHuu BTOpol yacTn pedpopm HyMmbl, Kacawuelcs YaCTHbIX OT-
HOWEHWI MeXAy pUMNSHAMMU, U3BECTHO COBCEM HEMHOro. [AUOHUCMI yno-
MWHAEeT fNUWb CaKpaNbHble HOPMbl O MeXeBaHUM 3eMe/bHbIX BAajeHUN

(Dionys. 1. 74), 06 o6a3aTenbcTBax, CKpenaeHHbIX KNATBOW, U 0 cyfonpous-
BoacTtBe no HuM {Dionys. Il. 75) n 06 ycTaHOBAEHUWN NaroB v ynpaBnsftoLWmnXx
nMun maructpos (Dionys. Il. 76). MN3BecTHa TakXxe ero Hopma, 3anpeuatuas

0TUY NpoAaBaTb XeHaToro cbiHa®®. Mbl 3HaeM 1 TO, YTO OAHMM W3 OCHOBHbIX
BW[OB HakKa3aHMsa 3a HapylleHWe 3aKOHOB Hymbl 6bina caHkuus sacer esto,
T.e. CMepTHas KasHb B (opMe 06pedyeHMA NpecTynHMKa Ha xepTBy 6oram®’.
N3 o6nactu yronoBHoro npaBa 0CO6eHHO 3HamMeHWT 3aKOH Hymbl 0 mappu-
umpax, T.e. 006 yMmblWNeHHbIX y6uilyax (ocobeHHo 06 oTuey6builuax), nog-
BepraBlIMXCA CMEpPTHOX Ka3HW B 0C06eHHO cypoBOW (opme pennrnosHoro
3aknaHua npecTynuuka®®. Ynbnuad yTeepxAaeT, u4To W ApeBHelwas, u36u-
paemas HapofoM MarmcTpatypa ABYX Yron0BHbIX KBeCTOpPOB, T.e. CNejoBa-
Teneih no fgenam 06 yb6uiicTBax, cylecTBoBana yxe npu Pomyne m Hywme
MomnunaunM, XOTH OH TYT e OroBapuBaeTcfi, UYTO, BO3IMOXHO, NepBbIM WX
BBEN NUWbL TPeTnit uapb - Tynn FocTunmnit®®. flueuit untupyeT u cam TekcT

n Dionys. Il. 27. 4: A 4TO He AeLeMBUPbI... NePBbIMA BBENM 3TOT 3aKOH... sy3Hay U3 MHO-
rMX... 0COBEHHO M3 3aKOHOB Hymbl [Momnnuus, npasusluero nocne Pomyna, B KOTOPbIFX 3anucaH
W 9ToT 3akow: EC/ OTEL, MO3BOIUT CbIHY MPUBECTVXEHY, CTABLUYIO COYYACTHWLIEV B
CBALLEHHOAEACTBUAX N VMYLLECTBE COIJIACHO 3AKOHAM, HE BYAET Y OTLA BJ/IACTU
MPOJATb CbIHA (nep. WU.J1. Masik).

% Fest. (Pauli exc.) P. 6 L.: Aliuta antiqui dicebant pro ailiter... Hinc est illud in legibus
Numae Pompili: Si QUISQUAM ALIUTA FAXIT, IPSOS I0VI SACER ESTO (Aliuta ApesHve rosopum
BMecTO aliter (MHaye)... 3TO CnNOBO Tak 3anucaHo B 3akoHax Hymbl Momnuumnsa: EC/IA KTO
CLENAET UHAUE, To[IA BY[ET MOCBALLEH 8 XXEPTBY IOMUTEPY). Mopjpo6Hee 0 caHKuMM sacer
esto cM. Hike, 1.2.5.

% Fest. (Pauli exc.) P. 247 L.: Parricidi quaestores appellabantur, qui solebant creari causa
rerum capitaliumquaerendarum. Nam parricida non utique is, qui parentem occidisset, dicebatur,
sed qualemcumque hominem indemnatum. Ita fuisse indicat lex Numae Pompili regis his com-
posita verbis: Si QUI HOMINEM LIBERUM DOLO SCIENS MORTI DUIT, PARICIDAS ESTO (Yronos-
HbIMW KBECTOpaMW HasblBA/MCb MarncTpaTbl, KOTOPbIFX 0ObIYHO M3bMpaun [Ans paccnefoBaHus
YrONoBHbIA: aen. 60 cnosom parricida HasbiBancs He 0683aTeNbHO TOT, KTOY6WU4 CBOEro
0TLa M4M MaTb, HO W YGMBLUMIA NtOGOTO HEOCY>KAEHHOrO yenoseka. O TOM, YTO 3TO 6bi10
TaK, CBUAETENbCTBYET 3akoH uaps Hymbl Momnuums, rge ckasano: ECJIN KTO-JIMBO CO 3/1bl
YMbIC/IOM MPEJACT CMEPTW/ CBOEOJHOIO UYENIOBEKA, TO JA BYAET OH MAPPULINAON).

% D. 1. 131 pr. (Ulp.y. Origo quaestoribus creandis antiquissima est et paene ante om-
nes magistratus. Gracchanus denique lunius libro septimo de potestatibus etiam ipsum
Romulum et Numam Pompilium binos quaestores habuisse, quos ipsi non sua uoce, sed
populi suffragio crearent, refert. Sed sicuti dubium est, an Romulo et Numa regnantibus
quaestor fuerit, ita Tullo Hostilio rege quaestores fuisse certum est: et sane crebrior apud
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npuHagnexawero Hyme unn Tynny FocTunuio 3akoHa 0 AeATEeNbHOCTMW yro-
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NOBHbIX KBECTOPOB . B ApeBHeM TekcTe 3aKOHa YNOMWHAaeTCs M MPaBO OCYX-
[eHHOT0 Ha anennAyuuMI0 K HapoAgHOMY cobpaHWi0, O CyLecTBOBaHWMN KOTOpPOI
B Lapckuit nepuog ynomuHaeT u Linuepon®®. B To xe Bpema MMeHHO Hywme
NPUNUCLIBAIOTCA CMATYeHUEe HaKa3aHWA 3a OTAeNbHble BUAbl MpecTynneHui
M 3aMeHa HakasaHWii B (opMe 4eNnoOBeYECKUX >XXEePTBOMPUHOLWEHWUA Ha wWTpa-
(bl B hopMe MckynuTenbHoi xepTBbl (Plut. Numa. 15). Takoro poja 3aMeHy
Mbl HaXOAWM B 3aKOHe HyMbl 0 HenpegymbliwneHHoM y6uiicTee’®.

CneayeT OTMeTWTb, YTO HOpMbl Hymbl MoMNuAnsa 6bI1N YXKe He YCTHbIM,
HO nucaHbiM npaBomM. O6 3TOM MO3BONAET CYAWUTb CMeAYHLWMUA OTPbIBOK U3
®ecta: «Hyma ycunusaeT TonkoBaHue (cnoBa reus) NpuUMepom BO BTOPOM
3aKOHe BTOpoOW Tab6nuubl, B KOTOpoiW HanucaHo: Ecnum OAHA u3 TAKUX
MPUUMNH (BYLAET MPEMNATCTBOBATb) CYAbE, TPETEMCKOMY MNOCPEAHUKY
AN OTBETUUKY (ABUTbLCA B CYA), TO NYCTb BYAET HA3HAYEH A4 3TOro
OPYTON [AEHb».

ueteres opinio est Tu<ll>um Hostilium primum in rem publicam induxisse quaestores
('CosgaHne KBeCTypbl BOCXOAMT K [NyGOKOW APEBHOCTW, OHA OTHOCUTCA K Gonee paHHeMy
BpeMeHU, YeM Nobas Apyras marucTpaTypa. Tak, Hanpumep, [pakxaH FOHuii coobjaeT B
ceflbMOii KHUre TpakTaTa «O BAacTAX», uYTO Aadke cam Pomyn u Hyma Momnwwii umenn

ABYX KBECTOPOB, Ha3HA4Y€HHbIX HE UMW CaMuUMK, a M36paHHbIX HapofoM. HO HacKoNbKO COMHU-
TenbHO, CYLEeCTBOBa/IM M KBECTOPb! B mpasneHne Pomyna v Hymbl, HacTOMLKO ACHO, YTO OHW

6bimm npu uape Tywe FocTunmm).

% Liv. 1. 26. 6: Lex horrendi carminis erat: DUUMUIRI PERDUELLIONEM IUDICENT; SI A
DUUMUIRIS PROUOCARIT, PROUOCATIONE CERTATO; SI UINCENT, CAPUT OBNUBITO;
INFELICI ARBORI RESTE SUSPENDITO; UERBERATO UEL INTRA POMERIUM UEL EXTRA
POMERIUM (A 3akoH 6bin ycTpawatowmum 3aknaTuem: COBEPLUMBLLUENO THXKOE TPE-
CTYMNNEHUE A CYOAT AYYMBUPbI; ECNN OBPATUTCSA OT IYYMBUPOB K HAPOAY, MYCTb
OTCTAVBAET [IE/I0 CBOE Y HAPOJIA; ECIV IYYMBWPbI BLIVITPAIOT IENO, MYCTb FO/IOBY EMY
OBMOTAIOT, NMOABECAT BEPEBKOW K 310BELLEMY [IPEBY U 3ACEKYT EFO BHYTPU FTOPOLCKOM
UEPTbI U BHE MOPOACKOW YEPTbI). 3aeck MCTOUYHUK FOBOPUT O lyYMBUPaX, a He 0 KBeCTO-
pax, u, Hanpumep, C. ToHgo (Profilo di storia costituzionale... P. 115) paccmaTpmBaeT MX Kak
[iBe pasHble mMaructparypbl. OfHako, No Bcell BUAMMOCTM, peyb UAET O ABYX Ha3BaHWAX OfHOM
1 TOI Xe MarucTparypbil.

% Cic. De rep. Il. 31. 54: Provocationem autem etiam a regibus fuisse declarant pontifi-
cii libri, significant nostri etiam augurales (Kak cBMAeTeubCTBYIT MNOHTU(MUKAbHbIE, a
Taloke Hawy asrypadbHble KHUMW, MpOBOKALMA MPUMEHSNAch Y>Ke BO BpeMeHa Lapei).

% Serv. in Verg. eel. V. 43: Sane in Numae legibus cautum est, ut, si quis inprudens oc-
cidisset hominem, pro capite occisi agnatis eius in cautione offerret arietem (B 3akoHax Hymbl

onpegeneHo, 4TO €cin KTOo CﬂyHaVIHO yﬁbeT 4yenoseka, TO 3a FOﬂOByyﬁI/ITOFO nycTb B obecne-

YeHMe NpefoOKNT €ero arHaTam 6apaHa).
%7 Fest. Reus. P. 336 L.: Numa in secunda tabula secunda lege, in qua scriptum est: QUID
HORUMFUIT [VITIUM] IUDICIARBITROVE REOVE, EO DIES DIFFUSUS ESTO.
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Bce KOMMeHTaTOpbl 3TOr0 OTPbIBKA B OJWUH r0N0C OTHOCAT [JaHHYH HOp-
My K 3akoHam XII Ta6bnuy. OpfHako 34ecCb, BULMMO, MUMEeT MECTO ABHOe
Hepopa3yMeHue, Tak kak y ®ecta uumtupytoTtca He XII Tabnuy, a HOpMbI
Hywmbl Momnunua. lMpuuyem cnegyer oTMeTUTb, 4To PecT [OBOSbHO 4acTo
UNTUPYEeT 3aKOHbl MMeHHO Hymbl Momnunua, nostomy B 3TOM (parmeHTe
(becTa efBa M uUMena MecTo owubKa, KOTOPYK MOCMEWMNIN UCNPABUTL
HekoTopble usgatenn 3akoHos XII Tabnwuy. [pyroe geno, 4To nNpoyue uc-
TOYHUKMN YKa3blBalOT Ha CyLeCcTBOBaHWE WAEHTUYHOW HOPMbI Takxe W B
X1l Ta6nunyax®e. Mpexpe BCero Heo6Xxo04MMO OTMETUTb, YTO He TONbKO 3ako-
Hbl XII Ta6nuy, HO ¥ 3aKOHbl HyMmbl 6bl1M 3anucaHbl Ha Tabnuuax. Bepgb
COrnacHo TpagnunmM PUMASHE apxanvyeckoil 3noxXu BCerjga mucanu 3akoHbl Ha
nepeBsHHbIX Tabnuukax®®. [lanee cnesyeT noAguyepkHyTb, uTo LinuepoH Ha-
3blBaeT HOPMbl Hymbl cnosom monumentum. Ou4eBufgHoO, 4to LluyepoH ro-
BOPUT 0 c6OpHUKe HOpM Hymbl He Kak 0 Hekoell kHuxeuke (libellus), a
MMEHHO Kak 0 elje CylleCTBYlOLWeM B Mepuof nosfHein Pecny6ankn «MoHy-
MeHTe». Buanmo, 3aTo 03HayaeT, 4TO HOPMbl HyMbl OblIN 3aUKCUPOBaHbI
NMMCbMEHHO Ha Tabnuuax yxe B ULapckuii mepuog. O6 3TOM nNpaAMO nuweT
LOvoHncuit FanukapHacckuii, oTMeuas, 4To yXe Lapb AHK Mapuuii «npuka-
3al 3anucaTb 3aKOHbl HyMbl Ha fAepeBAHHbIX Tabnuuyax» (el? 8eltom? -

Dionys. Ill. 36. 4). O Tom xe dakTe coobuwaet u Tut Jinsnii'®®, ytounas, uto

% cm., Hanpumep: Riccobono S. Fontes iuris Romani antejustiniani. Florentiae, 1941. P. 31.
B 3TOM u3gaHuu 6e3 Kakoro 6bl TO HM 6bl/I0 0OBACHEHNS YNOTPebneHHoe y decta cnoso Numa
3aMeHeHO CoBoM nam. Auckyccus no TepMuHy «Hyma» MMeeT CBOK LOAryH uctopuio. Ha-
npumep, Fotodpes (Gothofredusd. Legis XII Tabularum fragmenta quae supersunt... P. 161) He
COMHEBA/ICS, YTO YNOTpeb/ieHne 3TOr0 MeHM 03Ha4ano 3auMCTBOBaHMe AeLieMBMPaMN JaHHOM
HOPMbI 13 3aKOHOB Laps Hymbl Momnunus. 3atem Mommsed un BpyHc (FIURA. Tubingae,
1909. P. 20) 3ameHunu Numa Ha nam, [yLIKe Xe ucnpasun ero Ha etenim. [lupkceH npegno-
yen nomeHatb cnoso Numa Ha rnaron (Dirksen H.E. Ubersicht der bisherigen Versuche
zur Kritik und Herstellung des Textes der Zwolftafelfragmente. Lpz., 1824. S. 201); Hako-
Hel, b.B. Hukonbckuid (.Hukonbckuitb.B. Cuctema u tekeT XII Tabnuu,... C. 10) nonaran, yuto
cnoso Numa BO3MOXHO uMTaTb Kak cum ait. OfHaKo nNpeAcTaBnsieTcs, YTo MHeHne [oTodpesa
61MXe BCEro K UCTUHe.

% Pompon. Porfyf. Com. in Hor. Ars Poetica, 399: Leges incidere ligno. Aereis enim tabulis
antiqui non sunt usi, sed roboreis. In has incidebant leges. Vnde adhuc Athenus legum tabulae
axones uocantur (3akoHbl Bblpe3aTb Ha fAepeBe. Befb [ApeBHWe MOMb30BAMCb He MeAHbIMM
Tabmuamu, HO fy6OBbIMM, W Ha HUX BbIpe3aiM 3aKOHbl. [103TOMY-TO W Tabauubl afuUHCKUX
3aKOHOB 30BYTCA  aKCOHaMmu).

0L jy. 1. 32. 2: Ancus Marcius... auitae gloriae memor et... neglectis religionibus aut praue
cultis, longe antiquissimum ratus sacra publica ut ab Numa institute erant facere, omnia ea ex
commentariis regiis pontificem in album elata proponere in publico iubet (AHkMapumii... nams-
Tys O [JefOBCKO/ cnase 1. 06ynajke 6naroyecTws WM UCKadKeHUW 06psAoB, monaras Hau-
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HOpPMbl HyMbl 06 06LLECTBEHHbIX XXEPTBOMPUHOLLIEHUAX Obinu onybanKoBa-
Hbl in album, T.e. Ha «6enbIX JOCKaxX».

NTak, n3 TekcTa Pecta cnegyeT, 4To BO BTOPON Tabnuue cO6OpHMKaA
HOpM HyMmbl peyb LWwna o cyge6HOM npouecce, O fABKe B CyA MCTua U OT-
BETUMKA M O BO3MOXHbIX YBAXWUTENbHbIX MPUUYMHAX, MPENATCTBYHOLNX
cyne6Homy pasbupatenbctBy. B Tom >xe dparmeHTe PecT ynoMMHaeT W
HOPMY O Cyfe Haj Ao/kHWUKOM u3 ctunynaumu'®™. ConocTasnenue gaH-
Hbix ®ecTa W JnoHUCMA NO3BONMAET NPeANONOXUTb CMefyoLWY CTPYK-
Typy cakpanbHoro csoga Hymbl. [lMepBas Tabnuua 6blna pasgeneHa Kak
MUHUMYM Ha BOCEMb pa3fenoB, B KOTOPbIX MOC/Mef0BaTeNbHO M3naranucb
0643aHHOCTM ¥ NpaBa >XPeLoB-MarncTpaToB (KypwOHbI, NpefBOAUTENU
LLefIepoB) M XXpeyeckMx Konneruin (pnamuHbl, aBrypbl, BecTafku, canuu,
theumansl U NOHTUGPMKK). Mpuyem obpawaer Ha cebs BHUMaHWe TO, 4TO
Xpeubl-MarucTpaTbl U XPeyecKne KONMErMun ele He Bbl4eneHbl B pasHble
yacTu 3akoHogaTenbcTBa. Kak cnpaBeagnMeBo oTmevan ewe T. Mowm-

m3en’’2, marucTpaTypa B Lapckuil nepuos elle He BblAeNMNAach M3 Penu-

Ba>KHeNLLMM CcoBepLIaTh O06LEeCTBEHHblE >KepPTBOMPUHOLIEHNS TaK, Kak 3TO0 6bIr0 yCTaHoB-
neHo Hymoii, npukasan Bce 3TO M3BNeYb W3 LAPCKUX KOMMeHTapueB U, HayepTas Ha 6efbix
fockax, 06HapofoBaThb).

101 Fest. Reus. P. 336 L.: Reus nunc dicitur, qui causam dicit: et item qui quid promisit
sponditve ac debet. At Gallus Aelius lib. 1l significationum verborum, quae ad ius pertinent, ait:
«Reus est, qui cum altera litem contestatam habet, sive is egit, sive cum eo actum est. Reus
stipulando est idem qui stipulator dicitur, quippe suo nomine ab altera quibus pepulatus est, non
is qui alteri adstipulatus est. Reus promittendo est, qui suo nomine alteri quid promisit, qui pro
altera quid promisit». At Capito Ateius in eadem quidem opinione est, sed exemplo adiuvat
interpretationem Numa in secunda tabula secunda lege, in qua scriptum est: QUID... ESTO.
nunc uterque actorum reiqujaje in iudicio me vocatur; itemque accusator de vi accitur more
vetere, et consuetudine antiqua (Cnosom reus HblHYe 30BeTCH TOT, KTO OTBeYaeT Mo cydy, a
TaKKe TOT, KTO YTo-mbo noobelan, num 0ba3ayca yepes CNOHCUIO, NGO 3adomkan. TakK
3nuii Tann BO BTOPO/ KHUre O 3HAYeHWM CNOB, OTHOCALLMXCA K Npasy, rOBOPUT CredytoLlee:
«Reus—aTo TOT, KTO UMeeT C Apyrum cyfebHoepa3bmpaTeybCTBO, U AM60 OH BO3DY>KAaeT
UCK, 60 C HUM BeflyT Ts>KOY. B akTe cTunynauun reus - 3To TOT, KTO 30BeTCA CTUNYNSA-
TOpoM, 160 3TO TOT, KTO OT CBOEro WMEHW Yy [pyroro nNpuHAn 0 4em-1mbo KNSTBeHHOe o6e-
WaHe, a He TOT, KTO fady obellaHue (adstipulatus est) gpyromy. Reus o6ellaHus - 3TO TOT,
KTO OT CBOEro UMeHu [pyromy 4To-nm6o noobewjan, KTO 4TO-TO BMECTO APYroro rnoode-
way». Takxke M ATeli KanuToH npuaep>knBaeTCa TOro >Ke MHeHus, a HymaycunusaeT 3TON
TONKOBaHWE MPUMEPOM BO BTOpOIA Hopme Il Tabmmupl, B KoTopoi HanucaHo: ECNW... OEHb]
HblHe >Ke TaK 30ByTCA MHOK 06a W U3 UCTLOB, W U3 OTBETUMKOB. Tak>Ke Nnpu3bisaeTcs M
06BMHUTENb B COBEPLUEHUN HACUNUA B COOTBETCTBUM C [PEBHUM 00bl4aEM U CTapUHHbIM
yCTaHOB/NEHNEM).

% Mommsen Th. Disegno del diritto pubblico romano. P. 119 s.
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rMo3Hoi cdepbl W, Hanpumep, KypWOHbl BOCMPUHUMANUCL Kak BEpPXOB-
Hble XXpeLbl PUMCKUX Kypuii.

COoOTBETCTBEHHO BTOpaa Tabnuua, perynnposaBllaf OTHOLIEHUA MEXAY
YaCTHbIMU FpaXKAaHamu, HayMHanacb C HOPM CyLONPOM3BOACTBA, 3aTEM LU0
onucaHue KynbTa TepMuHa, CBA3AHHOrO C OTHOLWEHUAMMW 3eMneBnafieHus u
MeXxeBaHWeM noneif, ganee WM HOPMbl N0 KynbTy ®ugec, ¢ MOMOLLbIO
KOTOpPOro pernameHTMpoOBannCb JOroBopbl. HakoHeu, Tpafuuua CBA3bIBAET
UMEHHO C HopMamu Hymbl MomMnuaus, yypefuBLUEro MepBble KOMNErnu
peMecneHHWKOB, BblfieNeHne pemMecna B ocobyto cepy npowussogctsa {Plut.
Num. 17; Plin. N. h. XXXIV. 1.1; XXXV. 159). XapaKTep cO34aHHbIX La-
pemM pemecneHHbIX Konnernit npegctaBnseT ocobblif MHTepec ana Hawelt
TeMmbl. MnyTapx (Num. 17) coobuiaeT, 4TO Kaxjasa Konjerus uMmena npaso
npoBeAeHns cobpaHnit 1 CBOU PeMrno3Hbie 06pagbl.

BaXXHO MOAYepKHYTb, OAHAKO, YTO BCE HOPMbI YIOMOBHOIO U YacTHOIO
npaBa TakXe MMENU PefMrMo3Hy0 OKpacky. 3aKoHbl HyMbl MOXHO OXapak-
Tepn3oBaTb Kak HOPMbI, €llie He 3HaBLUMe pas3feneHus Ha fas u ius, Ha 6oxe-
CTBEHHOE 1 uYefoBeveckoe npaBo. OAHAKO 3TO YXKe W He B MOJSIHOM CMbIC/e
penuruosHble Taby, MOHOHOPMbI [OKNACCOBOr0 06LieCTBA, TaK KakK B HUX
MMe/si0 MecTO MNPaBOBOE Bblfe/IEHUE Pa3/IMUHbIX COLMANbHLIX Fpynn o6Lye-
CTBAa KaK Mo MOAWTWYECKOMY MpUHUWNY (NpaBUTenM U ynpaB/isemble, T.e.
naTpuuUMKU U UX KIEHTbI), TaK W N0 NPOQecCUOHaNbHOMY NPUHLMNY (Bblae-
NeHve npodeccuoHanbHbIX Konneruit). [lanee, pernameHTauus cygonpous-
BO/JCTBA, XOTs €lle W He BbILIEALIEro 3a paMKU CakpanbHOro npasa U penu-
TMO3HOTO pUTyana, TakXe CBUAETENbCTBYET B MO/b3y MNEPBbIX CEPbE3HbIX
LIaroB pUMCKOro 06LiecTBa B CTOPOHY pa3BUTUSA MpaBa.

KoHeuHo, B c60pHUKe HyMbl BCTpeuaeTcs AOBOSIbHO 3HAUMTENLHOE YuC-
N0 TUMMWYHBIX PENUTUO3HbIX TaBy, MOHOHOPM MO34HEPOAOBOr0 O06LLECTBa.
[JelicTBUTeNbHO, ANS BCAKOTO HOpUCTa 3anmpeTbl COBepLIaTh BO3/WsAHWE 60-
ram BUHOM C HeoGpe3aHHOI N03bl, MOTPE6AATL PbiBy, HE MOKPLITYIO YeLly-
elff, u T.4. NpeACTaBAAOTCA HOPMaMu, HE UMEKLUMU HUKAKOTO OTHOLIEHUS
K npaBy. OfHako B cakpanbHOM CGOpHMKE HyMbl MOSIBASOTCA WU HOBble
uepTbl, BMOMHE CBOWCTBEHHble apXauMyeckKOMy MpaBy paHHEKNacCOBOrO ro-
cyfapcTBa. 3TO nNpex/ie BCEro MpaBoBas perfamMeHTauus [AesTenbHOCTU
0co60ro annaparta rocyfapCTBEHHbIX XPeuoB (aBrypbl, MOHTUMUKK, telua-
Nbl), BbIMOMHAWLWMX, Kak 6yAeT NokKa3aHo HWXKe, He CTOMbKO (YHKLUUM OT-
npaBfeHUs KyibTa TOTO WAM MHOTO 6GOXECTBA, CKOMbKO cyfe6Hble, CNeAcT-
BEHHble U HOPMOTBOpYeckue (yHKUUW. MoABAAOTCA B COOpPHUKE HyMbl W
nepeble NpogeccMoHasbHble CyAe6HO-CMeACTBEHHbIE OpPraHbl - Yrof0BHbIE
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kBecTopbl. Bnepsble Hyma Momnunuii BBOAMT BECbMa XXECTKWE CaHKLWU MO
3allMTe YaCTHbIX 3eMe/lbHbIX BfafileHUii W 4OroBOpoB. HakoHel, elle ofHa
BaXKHas uyepTa apxauMyeckoro npasa: pas3/iIMYeHUe YMbILIJIEHHOTO U Henpe-
OYMbIWIEHHOTO Y6WiACTBa, a Takxke AuddepeHunauns caHKLuii B COOTBET-
CTBUW CO CTEMEHbIO BUHBI.

Bce 370 No3BoniseT chenatb 060CHOBAHHbIW BbIBOA O TOM, YTO CBOJ HOPM
HyMbl yXe He 6bll MPOCTbIM CGOPHMKOM MOHOHOPM MEPBO6LITHOTO 06Le-
ctBa. OAHAKO 3TO elle U He BMOJHe MNPaBO, TakK KaK [jaHHble HOPMbI He fe-
MOHCTPUPYIOT CO BCeli OYEeBMAHOCTLID MNPUOPWTETA HOPM O6LLErpaxiaH-
CKMX Haf, HOPMamMmn POAoOBOro o6liecTBa. MOXHO KOHCTaTMpPOBaThb, YTO 3TO
COOPHUK HOPM MEepexofHOro nepuoda - Mepuofa akTUBHOTO (OPMUPOBAHUS
npaBa paHHEK/NaccoBOro 06LUecTBa.

1.1.3. Pecbopmbl CepBus Tynnua VI B. 40 H.3. KaK NepBbiii
NpaBoBO COOPHMK PUMCKOI0 apxamyeckoro rocygapcrsa

Pewalolee 3HayeHuMe B CO3[aHWM NpaBa PaHHEKNaccoBOro rocypgap-
CTBa MMEIT caKpafibHble 3aKOHbl LWeCcToro pumckoro uaps Cepsua Tyn-
NNA 0 XXepTBOMNPUHOLWIEHMAX W PENUTuMo3HbIX Mpa3fHecTsax, fierwune B
OCHOBY PMMCKOW CWUCTEMbI LieH3a U Hanoroo6noxeHusa (Dionys. IV. 15).
CepBuit Tynnuit BOCCTaHOBW/ MHOTrMe Hopmbl Pomyna u Hywmbl, go6aBuB
K HuMm HoBble’®™. Cpefn 3TuX HOBbIX 3aKOHOB Cepeus Tynnus 0co60 chne-
OyeT ynoMAHYTb 3aKOHbl O [0roBopax WM YacTHbIX MNpPaBOHapYLIEHUAX.
OvoHncuin coobwaet, 4To 3aKOHbl 3TW OblINN YTBEPXAEHbl HApPOAOM Ha
KypuaTHbIX KoMuumnax: «Cpasy >Xe nocre NPUHATUA BacTW OH... YTBEp-
OWUN B KypuaX 3aKOHbl O 3aK/IIOYEHUW CAefIOK U O MpaBOHapyLUeHUsax; a
ObIN0 WX YMCNOM 4TO-TO 0KONO 50, M3 KOTOPbLIX ceiyac A He cuuTato ;
HYXHbIM YNOMWHATb HU 0AHOro»'*. YrnomuHaHue B 3TOM OTpbIBKE O |
npuHaTum CepsBuem 0Kono 50 3aKOHOB O [OroBopax M MpaBOHAapPYLIEHUAX |
Mo3BONAET HaM CYAWUTb O TOM, CKOJIb 3HAYUTENbHOE KONUYECTBO 3aKOHOB {
MMEHHO 4YaCTHOMPAaBOBOrO XapakTepa He [OLWNO0 A0 Halero BpeMeHMU,
X0T MOXHO npegnonaratb, 4T0 O6O/bLWWHCTBO 3TUX 3aKoHOB Cepsua
gownu B XII Tabnuu,.

1% BoT 4yT0 06 3TOM AULLET [Ovonucnii (Dionys. 1V. 10. 3): OH Tak>Ke Hanucan 3aKoHbl,
KOTOpble 0TYacTU BO306HOBMA HA OCHOBE [PEBHWX, HO 3abbITbIX 3aKOHOB, BBEfEHHbLIX POM
noM 1 Hywmoii MomnuameM, a 0TYacTUYyCTaHOBLL caMm.

%Dionys. IV. 13. 1: Er>0\)< "aua Tt napaXa(3eiv xflv dpxflv... Tow, vopouq xobc, Te
owaXxXXaKxiKovg Kai xouq Jtepi rcov abrkruiatcoy efiekmpcocte Taum; (ppatpaig- fjaav 8é
TcevifiKovxa nor) uaxXnata TOV apiGpov, "oov 0\)8ev 6€ouoa pepvfjaGai kata T0 napov.
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OfHaKo 06paTUMCA K KOHKPETHOMY COJepXaHWI0 M3BECTHbIX HaM 3aKo-
HoB. CepBuii cpasy No MPUXOLe K BNacTW He NPOBen HapoAgHOro cobpaHus o
cBoeM u3bpaHum (Liv. . 41. 6), HO cHayana NpeAnpUHAN PAS SHEPTUUYHbIX
Mep, NPM3BaHHbIX YNPOUYUTb €ro Moj0XeHWe B HAapOAHOW macce. JuoHWCKMit
(V. 9; IV. 11) n UnuepoH (De rep. . 38) coobwaroT, 4To 0AHON M3 Hanbo-
Nnee nonynspHeix pegopm CepBua Tynnus 6bin 3aKOH 06 0CBOGOXAEHMUM
JomkHMKOB (obaerati). B coBpeMeHHOI ucTopuorpaguu, 6oraToil paccyx-
[LEeHVAMW O LeHTYpuaTHON pedopme Laps, BONPOC O AO/MDKHMKAX 3TOro ne-
pruofa npakTUYecKn He paccMaTpuBaeTcs, a CBEEHMA UCTOYHWUKOB NO 3TOMY
BONPOCY anpuopHO Mnpu3HaloTca HefocToBepHbiMU. JI Tlenne o6bAcHAeT
faHHble [MoHWCKA CTPEM/IEHMEeM 3TOF0 aHTMYHOrO aBTopa HalTu Jokasa-
TenbcTBa cxoacTea pedopm CepBua Tynnusa ¢ 3akoHamu ConoHa B Adu-
Hax'®. LinuepoH ke, MO ero MHEeHWo, WUCMONb30Ban Tpaguuuio JIMLUHUA
Makpa, HapucosaBwero nopTtpet Cepsua Tynaua no ob6bpasy Tubepus
Mpakxa'®. [leiicTBMTeNLHO, LWECTOi PUMCKMIA Lapb He TOALKO 0CBOGOAWN
[LOMKHUKOB, HO U, NoA06HO CONMOHY, M3dan 3akoH, 3anpeliaBlwinii obpawaTs
B pabcTBo 3a gonrn. Auonwucuid (IV. 11.2) nuweT, 4TO Lapb He MO3BOAAN
POCTOBLMKAM NNWATL 6eHAKOB CBOGOALI 1 YBOAWUTL UX B PabCcTBO 3a [40N-
rm. OH Hayan c TOro, 4YTo B3A/1 Ha cebs ynnaty BCEX MHOTOYMUCNEHHbIX A0N-
roe nne6ees, TeM caMmbiM 0CBO6OANB MX OT yrpossl fonrosoro pa6ersa’”.
[anee [AMoHUCUIA mn3naraeT KOHKpeTHble feicTBus CepBus Tynnus: «...0H
npukasan nepenucatb Tex AOMKHUKOB, KOTOpble OblNN HE B COCTOSIHWUMW Bbl-
MONMHWUTL CBOWM 06A3aTeNbCTBA, & TAKXKe KOMY WM CKONbKO KaXAbli AO/KEH.
Monyyns 3TOT CMWUCOK, OH MpuKasan MOMeCcTUTb Tabnuubl Ha Qopyme u B
NPUCYTCTBMM BCEX OTCUUTAN Kpeagutopam gonru» (Dionys. 1V. 10.2).

MpuBegeHHble [MOHWCUEM CBefieHUS HEO6XOJMMO COMOCTaBUTb C W3-
BECTHLIMW HaM peasMsiMW COLMUaNbHO-3KOHOMUYECKOU Xn3Hu Puma B VI B.
4o H.3. Mpexzae BCero cnefyet 0OTMeTUTb, YTO CErOAHS Mano KTO CTaBUT Moj

%peppeL. Op. cit. P. 24.

M Ibid. P. 25.

7 yeramm camoro Cepeust Tynnua [voHUCHIA 3naraeT CneaytoLLyto Nporpammy aeiicT-
BuiA Laps (Dionys. IV. 9. 6-7): Tem 13 Bac, KTOY>e UMeeT [ONr 1 KOTOpble U3-3a 6egHOCTH
HECMOCOBHLI UX 0TAAaTb, A >KaxKAy NOMOoYb, TakK Kak OHU SBNATCA rpakpaHamu u npeTep-
neyn MHOro TPyaHOCTel Ha cny>kbey cBoero oTedecTsa. C TeMm YTOGbl He NoTepsuM cob-
CTBEHHYl0 CBOGOAY Te, KTOYyKpenun o6LLyto, A fal (MM CpeAcTBa) M3 MOEro co6CTBEHHOrO
MMyLLECTBa, YTO6bl OHW MOIM 3an4aTUTb foark. YTO KacaeTcs Tex, KOTopble 3af0/mKalnT
B OyfyLueM, TO 1 He MO3BO/IO YBOAUTL MX BPabCTBO 3a AONMM, HO W3JaM 3aKOH, YTOObl HUYTO
He AaBanocb B JONT MOA NPOLEHTbI MOA 3an0r Tena cBO60AHbIX MOfe, Tak Kak cuuTal, 4To
POCTOBLIMKAM [JOCTATOYHO BNafeTb WMYLLECTBOM 3aKMOUMBLLMX [OroBOp.
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COMHEHHe: peanbHOCTb CyllecTBOBaHMA B VI B. [0 H.3. UCTOpUYeCKOn ury-
pbl CegaHa Tynnusa (MacTapHbl) W B LeNOM MCTOPUYHOCTU CBefLEeHWid Tpa-
AMumMmn o ero pedopmax’®®. K ToMy ke NpUUMHBLI MOABNEHUS [O/MKHUYECTBA,
Ha KOTOp ble ccCbinaetcad [AWMOHWCMIA, Yy MHOrMX COBPEMEHHbLIX MWCTOPUKOB
TaKe He BbI3bIBAIOT COMHeHnA ™. Tak, [uoHucKii roBopuT 0 GpeMeHn Ha-
NOTOB, KCbTOPbIMK 6biNy 3afaBneHbl G6efHAKW, a CYyLeCTBOBaHWE LieH3a U
Tpubyra 8 VI B. [0 H.3. Npu3HaeTcs MHorumu uccnegosatenamun'®. Bropoii
MPUUYNHON TAXKENOr0 MOMOXEHUA [LOMKHUKOB [peBHerpeyecknit nctopuk
CUMTaeT 3 axBaT MaTpuumaMmn 06LLeCTBEHHON 3eMan, YTO BbIHYXAano nnebe-
eB paboTaTb Ha 4yXol 3emne B KayecTBe MeSKMX apeHAaToOpoB unu 6aTpa-
koB (Dlorzys. 1V. 9. 8). To, 4TO y)Xe B LLapCKuii mepuog 3emna HaxoAunach B
pacrnopskeHWn naTpuumes, TakXe Masio y KOro 13 COBPEMEHHbIX UCTOPUKOB
BbI3bMaeTr cCOMHeHne. OAHOM M3 XapakTepHbIX YepT LAHHOW 3M0XW 06bIYHO
CUATAIOT  KOH(UKT Laps v naTtpuuues no noBofy pacnopskeHus obuiect-
BeHHoIt 38emneii'™. Takum 06pasom, B puMckom obuiecTse VI B. 0 H.3. yXe
npucyTCTBOBaNa couuanbHaa auddepeHumnanmns, Bbi3BaBwas 060CTpeHue
[lONIroBOr-0 BOMpPOCA; CnefioBaTeNlbHO, M coobleHnsa AnoHucus v LuuepoHa
3aCNY>XKMBAKT 60NbLUErO A0BEpUA.

Urc kracaeTca yctaHoBneHus Cepsua Tynius 0 3anpeweHun JoNrosoro
pabctBa, TO 34eCb Haf0 OTMETUTL cnepytouiee. Camo YCTaHOB/IEHWE Hefb3A
TpakT3BaTb B TOli topuanyeckoi (opme, koTopas 6bina cBolicTBEHHa 6onee
no3gHeii anoxe. Kak y)e 0TMeyanoch, «LapCkKue 3aKOHbl» UMEeNnu npevmmy-
wecneHHo cakpansHywo dopmy''2. Cepeunii Tynnuii, no cnosam JMoHuCKS
(IV. 1C 3), BoccTaHOBM/ MHOTME U3 3abbITbiIX YCTaHOBNAEHUIA Pomyna. JTu-
MW HOPM:aMW, B YACTHOCTW, PerfiaMeHTUPOBaNNCh OYMCTUTENIbHbIE XepTBO-
npuHowenus [uave®. XoTs faHHbIe HOPMbI PEryMpOBanM Mexay Hapog-

"Paftotino M. Origini e storia primitiva di Roma. Milano, 2000. P. 250-268.

'¥Cm . nanpw -ip: Huschke E. Die Verfassung des Konigs Servius Tullius als Grund-
lage zjeiner Verfassungsgeschichte. Lpz., 1838. S. 600 ff.; De Martino F. Storia della
costituiion»e romana. Vol. I. Napoli, 1958. P. 138 ss.; TondoS. Leges regiae... P. 11 ss.; Idem.
Profile.,. P. 90 ss.

"(Mio/mmsen Th. Romisches Staatsrecht. T. Ill. S. 164 ff.; LastH. Servian reforms //
JRS. I» 3 5. 1945. P. 38 f.; Heuait ®.M. O6pa3soBaHue PumMckoro rocygapctea. MUHCK,
1972.:. 1 07 cn.

" Ric hard J. -Cl. Les origines de la plebe... P. 416 sq.

" sar-italuciaB. W prozesso penale nelle X11 Tavole // Sociefa e diritto nell'epoca decemvi-
rale. P238.

1 Ta<c. Ann. XII. 8: Addidit Claudius sacra ex legibus Tulli regis piaculague apud lib.
cum Dianae per pontifices danda... (.Knasguit fob6asun n3 3akoHoB Cepsusi Tynausi cBSIr

90 84 J

1.1. CakpanbHoe Npaso W 3BOMOLMA «LapCKMX 3akoHoB» B VIII-VIBB. 0 H.3.

Able OTHOLIEeHUS, O4HAKO W3BECTHO, 4YTO KynbT [unaHbl TECHO CBA3aH C
cakpa/ibHbIM aKTOM 0CBO60XAeHus paboB, BBeAeHHbIM WMeHHO CepBuem
Tynnvem B puTyan penurnosHoro npasgHuka (Fest. Servorum dies,
p. 460 L.). 9ToT uapb Mo 0oAHOW M3 Bepcuil M3BECTEH TaKXe B aHTUYHOI
Tpaguuun Kak ocHoBaTeNlb pabckoro npasfgHectsa Komnutanuu, TecHo CBf-
3aHHOro ¢ CatypHanuMaMu Kak No BPEMEHW ero npoBefeHus, Tak W Mo CBO-
emy xapaktepy (Dionys. IV. 14. 3-4; Plin. N. h. XXXVI. 204). O6a 3tu
npasgHuKa CONPOBOXAANUCb OYUCTUTENbHBLIMU  YKEPTBOMPUHOLLIEHUAMU,
npuyem xepTBbl 6oram Bo Bpemsa Komnwutanuii-JlapeHTanuit npuHocunuch
nmeHHo pabamu (Dionys. IV. 14. 4). Mo cnosam AuoHucusa (IV. 14. 3), cne-
uuManbHas HoOpMa perynvpoBana puTyanbl >XepTBOMNPWUHOLWEHWI W camoro
npasgHecTBa. puyem B 3TOT pUTyan BXOAWNO W MOSHOE OCBOOOXAEHME
paboB Ha Bpems npasfHuKa, 4To AO/MKHO OblNo NPUMUPATL paboB CO CBOM-
Mu xo3sseBamu (Dionys. 1V. 14. 4). C petopmamu CepBus Tynnus cBsi3blBa-
eT [AunoHncmit 1 o6bl4ail puMAsAH perynsapHo ocBo6oxjaTb paboB 3a foc-
TOWHBIF TPYA U MOXBanbHOE NOBeAeHWe M NPefOCTaBAATb UM FPaXAaHCT-
Bo (Dionys. IV. 24. 2-4). Takum o6pa3om, BNOJHe LOMNYCTUMO, YTO HOpMa
Cepsus Tynnusa o 3anpeTe [ONroBOro pabctea MMena cakpanbHble (OPMbI,
Joweawme 10 Hac B BUAE PeNUrMO3HbIX NpasfHecTs, B 6onee nosgHee Bpe-
MS YaCTUYHO YTPaTUBLUMX MNpPeXHee peanbHoe cofepxaHune. BO3MOXHO
TaKXe, 4TO 3TOT 3aKOH MOATBEPAMN 3aKOH POoMyna O 3aMeHe CMEepTHOMN Kas-
HU unn pabecTBa OUYMCTUTENbHBLIM XXEPTBOMPUHOLIEHWEM-LITPA(OM B OTHO-
LUEHNN HECOCTOATENbHbIX AO/MKHUKOB nexi. MTak, eCTb HEKOTOpbIE OCHOBA-
HUA CYMTaTh, YTO CBEAEHUA Tpaguuum o 3akoHe Cepsusa Tynnus, orpaHu-
YyMBLIEM [0NT0BOE pabCTBO M 3aMeHMBLUEM KasHb LwWTpadom, oTpaxalT
(haKTbl AeRCTBUTENbHOK ncTopun Puma VI B. [0 H.3.

UTo6bl AMKBMAMPOBATb CaMW MPUYUHBI 3a0/MKHOCTU, CepBuii Tynnui,
cornacHo tpaguuuu (Liv. 1. 47. 12; Dionys. IV. 11. 2), nposen pedopmy
LeH3a, 6narogaps KOTOpOii OCHOBHOe 6GpeMs HanoroB ferfo Ha Haubonee
obecneyeHHbIX rpaxgaH. OH Takxke pas3fennn 06LWeCcTBEHHYIO 3eM/I0, Ha-
XO[MBLUYIOCS B pPacrnopsXeHUn «oTuoB» (patres), mexay 6efHeilimmun rpa-
XAaHaMmu, KOTopbIX JMOHMCKMIA HasbiBaeT (eTamu, T.e. nojeHwwukamu. Jlio-
60MbITHO 3ameyaHne [WOHWCKA O TOM, YTO 3TUMK Npeobpa3oBaHUAMK Lapb
YHUUTOXan Bnactb ceHata (Dionys. IV. 10. 13). Ho 60onee Bcero ata BnacTb
6bina Nnokone6neHa yTBEPXKAEHNEM Ha KypMaTHbIX KOMULKAX YXKe YNOMAHY-

LLleHHOp'eVICTBVIFI N OUNCTUTENbHbIE >XEePTBOMPUHOLLEHWS B poLle [uaHbl, BO3N0>KEHHbIE

Ha MOHTU(UKOB...).
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TbiXx 50 3aKOHOB 0 forosopax v npaBoHapywexuax (Dionys. IV. 13. 1). Ux
WUCTOPUYHOCTb CTABUTCA MNOJ COMHEHWe HeKOTOPbIMW COBPEMEHHBLIMU Yye-
HbIMM"Y, ofiHako y ®ecTa''® coxpaHunMch NpsMblE LUTaThl M3 HEKOTOPbIX
3akoHoB CepBus Tynnus. MpucyTcTBME B HWUX (DOPMY/bl CakpanbHOW CaHK-
unn sacer esto'®, a Takxe apxanyHOCTb A3blKa, Y4aCTO He MOHATHOFO COBPe-
MeHHUKaM PecTa, CBMAETENbCTBYIOT B MOMIb3y aYTEHTUYHOCTU 3TUX TEKCTOB
1 MOATBEPXAAlOT peasibHOe CYLECTBOBaHME APYruMX 3aKOHOB, MpuUNucbiae-

Mbix Cepsuto Tynnuio.

OvoHncuin  pacckasbiBaeT, 4TO NaTpuuuu  LOMKHbI  6blAM  Tenepb
«KWTb MO MKWCaHbIM 3aKoHam, paBHbIM 06pa3omM pAaBas npaBa Bam (T.e.
nne6esMm. - J1LK.) u nonyyas ux oT Bac, a He obpawaTtbca ¢ OefHAKaMu
KakK ¢ KynneHHbiMu pabamu» (Dionys. V. 11.2). Mo-BUAUMOMY, UMEHHO
3TW 3aKOHbl pPerynuMpoBann pasMmep Hanora, KOTOpblA B3MManu Marucrpbl
naros, cAaBas 0OLLECTBEHHYIO 3eM/I0 B apeHAy, a Takxe pasMep apeHj-
HOM nnatbl. B CBA3W C 3TUM WHTepecHoe coobuieHue ecTb y ABpenus
BukTopa 0 TOM, uTto CepBuit Tynnuinl «pacnpefgennn xne6HbIA Hanor
cpeau nneb6ees» (plebi distribuit annonam. - De vir. ill. 7). 9To MOXHO
MOHATb B TOM CMbIC/e, 4YTO Lapb MpuBen pasMep MPOAOBONbCTBEHHbIX
MocTaBOK B COOTBETCTBME C LIEH30M, MOCTaBMB, Takum 06pa3om, MOA
KOHTPO/b 3aKOHa [eATeNbHOCTb MarucTpoB naros. 3TW MarucTpbl, 6biB-
Wwne npexae npakTUyeckn He3aBUCUMbIMKW POAOBBLIMWU UM CeNbCKUMMU
BOXAAMMW, CTann Tenepb agMWUHUCTPATUBHLIM OpPraHoOM, KOHTpoOAupye-
MbIM LapeMm. A 4To6bl cpeau MarucTpoB-naTpuumes, XUBWKUX B A0CTa-
TOYHO YKPEMMIEHHbIX CENbCKMX KPENnocTAX, CAYXMBLIMX B CAy4Yae BOEH-
HOro Habera y6exuuem ang mectHoro HaceneHua (Dionys. V. 22. 1), He
BO3HMK/I0 3aroBopa M CenapaTMCcTCKUX HAaCTPOEHWIA, OH MOCENUS UX BCeX
BMeCTe Ha TakK Ha3blBaemoil naTtpuumaHckoil ynuue B Pume. Bnarogaps
3TOMY Lapb MMen BO3MOXHOCTb MOAaBUTb BCAKWI 3aroBOp MPOTWUB HEro

""" Coli U. Regnum // SDHI. Ne 17. 1951.P. 112 RidleyR.T. The enigma ofServius Tul-
lius // Klio. T. 57. N 1. 1975. P. 161; PeppeL. Op. cit. P. 23 f.; Thomsen R. King Servius
Tullius. A historical synthesis. Copenhagen, 1980. P. 243.

"5 Fest. Plorare. P. 260 L.: in Servi Tulli haec est: Si PARENTEM PUER VERBERIT, AST
OLLE PLORASSIT PAREN<S>, PUER DIVIS PARENTUM SACER ESTO (B 3akoHax Cepsua Tynima §
(ckasaHo) cneaylowee: ECNM CbiH YJAPUT POAUTENS TAK, UTO POAWUTE/b 3APBLIIAET, TO A 3
BYEEJ gbiH NOCBALLEH 8 XXEPTBY POOWTE/NBLCKMM BOTA mM). Cwm. Takxe Fest. Procum patrici®

116

"6 dopmyna sacer estod BCTpedaeTca yxe B ApesHelileli Hagnmcn Ha Lapis Niger, aatu-
pyemoii camoe no3gHee VI B. oo H.3.: SantaluciaB. Op. cit. P. 239.
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c rocnoAcTeylowMX Hag ynuuelt soicot'’. dakT nepeceneHns natpuunes
s PUM CBMAeTeNnbCTBYeT ewe M 0 Tom, uTto CepBuil Tynawii cTpemunacs
NnpeBpaTUTb CeHaT W3 NpeACTaBUTENIbHOrO0 KOOPAMHALWMOHHOTO MEeXpono-
BOrO OpraHa, co6upaBlIero pofoBbIX BOXAeN Nulb NO Mepe Heobxoau-
MocTh nofobHo onucaHHOMy [AuoHucuem (V. 50. 2-4) obuienaTUHCKOMY
COBETY TrOpOAO0B, B MNOCTOSAHHbIA COBelWwaTeNnbHbIi OpraH npw uape, He
MMEeBLUMIA HENOCPeCTBEHHOW MOAAEPXKW CBOEA Kypuu uaum nara u B
6onblieli CTeneHW 3aBUCUMBbIA OT uaps. Tem cambiM CepBuii cnoco6eT-
BOBaN paspylleHMio cBA3ell naTpuuues c kypuamn"®. [anee, Cepsuii
Tynnuii BBen cakpaibHble 3aKOHbl O JXePTBOMPUHOLIEHMAX BO Bpems
CeNbCKOro npasfgHuka laraHanuid, pernameHTMpPOBaB B HWUX HE TONbKO

XapaKTep XepTBOMPUHOLIEHU A U PENTUO3HbIX COGpaHnii, HO U AeATeNb-
119

HOCTb MOTYLLECTBEHHbIX B TO BPEMS MarncTpos Naros

He meHee BaxHbl 3akoHbl Cepsus Tynnus, BBefLMWe HOBOE agMWHUCTpa-
TUBHOe pasjefieHne camoro Puma. BmecTo Tpex NpexHuX nieMeHHbIX Tpn6
Pum 6bin pa3fgeneH Ha 4eTbipe TOPOACKME TeppuTtopuanbHble Tpubbl, BO
rnaBe KOTOPbIX Lapb MOCTaBWA MpefBOAWTENel, BO3MOXHO Ha3blBaBLUMXCH
Tpu6yHaMn, KOTOpbIM 6bin MopyyeH c60p Hanoros ¢ aTux Tpu6'?’. B ceoo
oyepefb B Kaxaon Tpube Ha OTAENbHbIX yAuuax Oblan yuypexneHbl KynbTbl
repoes, ¥ 0cobble Cakpa/bHble 3aKOHbl O >XEPTBOMPMHOLIEHNAX Npeaycmar-
puBanu pasMep eXerofHblX MOXXePTBOBAHUIA KaXAoW PUMCKOWN CeMbW 3TUM
reposm BO Bpems npasgHuka KomnuTtanwii. J11060NbITHO OTMETWUTb, 4TO
3aBefloBaNuN 3TUMMU XXePTBONPUHOLWEHNAMMN He CBOGOAHbIE, a pabbl.

YKaszaHHbIMM Mepamu CepBUIO yAanocb Hafonro yKpenuTb CBOIO BacTb.
Tenepb uapb npuctynaeT K 6onee cepbe3HbiM pedopmam. Hambonee wus-
BECTHa BBefileHHas MM CMUCTeMa LieH3a, pas3fennBluas BCeX PUMCKUX TpaxaaH
Ha WecTb OCHOBHbIX UMYLLECTBEHHbIX pa3psAgoB. B VI B. 40 H.3. rNaBHbIM
ona Pumckoro rocypapctsa 6bl10 BOeHHOe [eno, 3awuTa pybexein oT no-
CTOSHHbIX rpabuTenbckux HaberoB cocefeil. MO3TOMY KaXAblAi MOMHOLEH-

7 Eest. (Pauli exc.) Patricius vicus. P. 247 L.: Patricius vicus Romae dictus eo, quod ibi
patricii habitaverunt, iubente Servio Tullio, ut, si quid molirentur adversus ipsum, ex locis supe-
rioribus obprimerentur (MaTpuunaHckasynMua HasBaHa Tak OTTOro, YTO Tam Mo npukasy
Cepsua Tynnus nocennanch NMaTpuuuu Ans TOro, YTOBbl €ciu OHU YTO-TM6o MpesnpuMyT
NPOTMB HEro camoro, TO OyAyT NoAasneHbl C FOCMOACTBYHLMX BbICOT).

"8 Richard J.-CI. La population romaine a I'epoque archaique // Roma arcaica e le recenti
scoperte archeologiche (in onore di U. Coli). Milano, 1980. P. 63.

"9Dionys. IV. 15. Moapo6Hee CM. HIKe B pasf,. 0 XepTBONpUHOLLIEHUM-Hanore (1.7.3).

2Djonys. 1V. 14. 2.
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HbI/l pUMCKUIA rpaXfaHWH 4O/KEH 6bln 6bITb BOMHOM. OTClofa M pUMCKUi
LIeH3 HOCMN NOAYEPKHYTO BOEHHbI xapakTep. K nepBomy paspsgy Uapb
OTHEC TpaXaH, UMeBLIMX WMYyLIeCTBa He MeHee yeM Ha 100 Thic. accos?,
Nx BOOpY>XXEHUEM GblU KOMbE, LWAEeM, MaHUUpb, KPYrabll WWT, NOHOXU U
Meu. VIMyLlecTBO BTOPOro paspsfa orpaHWuMBanoch 75 ThiC. accoB, a U3 UX
BOOPYXeHUsi Gbll  M3bAT NaHuupb. LleH3 TpeTbero paspsfga CoCTaBAsf
50 TbiC. acCOB, a W3 BOOPYXEHUS MOMUMO MaHUUPS GblM U3BATHI ELle W
MOHOXW. VIMYyLLeCTBO OTHECEHHbIX K YETBEPTOMY paspsiy OLEHWBaNoCh He
MeHee uem B 25 ThbIC. acCOB, OPYXWe WX COCTOS/O JIUWb B KOMbE, Meye U
wnte. OHM 3aHMMaNU MOCNEAHIO NUHUMIO CTPOs. [MATbINA paspsg, ¢ LeH3om
He mMeHee 11 ThiC. accoB Gbln BOOPYXEH NMLIb KOPOTKAMU KOMbSMU W Mpa-
uedt, cpaxascb BHe 60eBOro CTpos. HakoHel, wecTol paspsg rpaxaiaH,
MMEBLUMX MMYLLECTBA MeHee YeM Ha 11 Thic. accoB, OH 0CBOGOAWUA OT BOEH-

HOM cnyx66it?2,

B 3aBMCMMOCTM OT MMYLECTBEHHOrO MOMOXeHWUA pacnpefenanca u
NoAOXOAHbIK Hanor. Haubonbliee Hanoropoe 6pems Nerno Ha neyun
nepBbIX paspafoB, B TO BpeMs Kak wecTol pa3pag - 6egHelwnii v Hau-
60nee MHOTOQYUCNEHHbLIA CNON rpaxpgaH - BOBCe 6bll 0CBOGOXAEH OT
BHeceHMs Hanora. OfHaKO uMylUiMe rpaxjaHe KOMMeHCUpoBanu 3To
npenmyliecTsamn B MOAMTUYECKUX NpasBax. Bce paspsafbl Aenunucb Ha
LeHTYpuM, NpUYEM KOAMYECTBO 4YeNOBEK B KaXAoW LeHTypuu 6bla10 He-
paBHbIM. Hanbonblee 4ucno uUeHTypuif - 80 OTHOCUIOCL K MEpPBOMY
paspsagy, rAe KONWYecTBO rpaxpjaH ObiN0 HauMeHbWwWUM. B TO Xe Bpems
Bcex GefHeMlMx rpaxgaH, Yncno KoTopbix 6b110 oueHb Benuko, Cepsuil
06beauHUN B OAHOM UeHTypuu. B HapogHOM cobpaHuy MO LEHTYpuUam
MPUMHUMaNKU yyacTue BCe rpaxjaHe, HO Hamb6onbWuil Bec MMenu nepsble
16 ueHTypuit BcagHUKOB M 80 LEHTYpu# TSAXKENOBOOPYXEHHbIX BOWHOB
nepBoro paspsiga. Tak Kak BCero UeHTypuil 6bino 192, To npu eauHomy-

"Liv. 1. 43, 1-7; Dionys. IV. 14. 3-4. WcuncneHue B accax HOCWT YCNOBHbI XapaKTep,
Tak Kak B VI B. 10 H.3. MefiHble acChl elle He UMENU XOXKAEHNA U BCe UMYLLIECTBEHHbIE OLIEHKU
NPOU3BOAUINCEL 06LIYHO B ONPefieNIeHHOM KONW4YecTBe CKOTa: Oblkax W GapaHax. B cepeguue
V B. [0 H.3. No 3aKoHy Tapres oAuH 6blK 6bln NpupasHeH K 100 accam, a ofuH GapaH -
K 10 accam. Takum obpa3om, cocTosiHue B 100 ThiC. accCOB COOTBETCTBOBa/O Obl CTagy B 1000
ObIKOB, YTO COBEPLUEHHO HEBO3MOXHO MPeACTaBUTb 415 ManeHbKoii civitas VI B. Ao H.3. Lind-
pbl JIneua n IoHMCKA ABHO 3aBbILLEHbI U CKOpee Bcero oTHocaTea K I11-11 BB. 4o H.3. opasgo
6nvxe K uctuHe ABn [ennmid, KOTOpbIA onpedenseT LieH3 NATOro paspsga (Mponetapues) He
6onee yem B 1500 accos, a LlecToro paspsaga (capite censi) - He 6onee yem B 375 accos (Gell.
XVI. 10. 10).
22Dijonys. IV. 16-18.

1.1. CakpanbHoe npaso W 3BOMOLMA «LAPCKuX 3akoHoB» B VIII-VIBB. A0 H.3.

WM B NEpPBOM pas3psage pe3ynbTaT r0/f0COBAHUA LEHTYpuil fpyrux pas-
pAgoB 6bin yXKe He BaXeH.

Takum 06pa3omM, 0CBOBGOXAeHWE OT BOEHHOr0 W Ha/loroBoro 6GpeMeHu
CBOAMNO K MUHUMYMY W NOAMTWYECKUe mpasa npy (opmanbHOM X cobto-
JeHun. ITOT rocyAapCcTBeHHbI CTPOi JONroe BpeMs COXPaHANCAa Yy PUMISH,
X0T B 3Moxy Pecny6nuku uUeHTypuaTHble COBpaHMs CTanu NOCTeneHHO
BbITECHATLCA HAPOAHbIMW CO6pPaHMAMKU MO TeppuTOpManbHbIM Tpubam, rae
ronocoeaHue 6b110 60/1€e paBHbIM.

CornacHo Tpaguumumn, Cepsuit Tynnuii cobpan Bcex BOOPYXKEHHbIX Fpax-
[aH 3a cTeHamy ropoga Ha MapcoBom mofie (BXOAWTb B FOPof C OpYXUeMm
3anpeLianocb) U COBEPLUWA PEIUTUO3HBIA pUTYyan NCTpauumn, T.e. cakpab-
HOro ouyuleHns BoMcKa. XXpeubl TpuXAbl 060WAN BOKPYT BOWCKa, BeAs 3a
coboli 6blka, 6apaHa M KabaHa, KOTOpble GbiN 3aTeM MPUHECEHbI B XXEpPTBY
6ory BoliHbl Mapcy'®. 3TuM akTOM 3aBeplancs LEH3 PUMCKOro Hapoja,
06bIYHO NPOBOAMBLUMICS OAUH pa3 KaxAable nNaTb net. Cepsuit Tynnuit seen
CTpOrMe 3aKOoHbl, PernamMeHTUPOBaBLUME CUCTEMY OLEHKM WMyLecTBa W
Hanoroo6n0xeHns. [0CTaTOYHO CKasaTb, YTO YKIOHEHME OT LeH3a uau
COKpbITUe AOXOA0B MO 3aKOHY Kapanocb KOH(MCKauuedl nmyllecTBa, Haka-
3aHWeM mankamu u npojaxeit B pabcTeo™®.

B TO e BpeMs BCSl aHTWuYHas TPaAWLMs corfacHa B TOM, 4TO Lapb Cep-
BUit Tynnuii NepebiM OrpaHMuMa 1 CBOK COBCTBEHHYIO, LapcKyto, BnacTs'?.
Ecnn paHee uapb ocTaBnsn 3a coboii npaBo pa3bupaTb Bce CyneGHble fena,
TO Tenepb COracHo 3akoHam CepBUs OH pa36upan Nullib Haubonee BaXHbIe,
roCyfapCTBEHHble, MPECTYMNeHUs, BCE XXe YacTHble UCKU 6binn nepefaHbl
yupexaeHHoi um konnerun cypeif. [esTenbHOCTb 3TUX cyfeil Takxe per-
NaMeHTMpPOBanack COCTABNEHHLIMM LiapeM 3akoHamu'®. PasgeneHue cucTe-
Mbl UCKOB Ha NMyGAMYHbIE M YacTHble, a TakxXe camoli cucTembl cyonpous-

BOACTBA Ha LapCKWif CyA O TroCYAapCTBEHHbIX MNPECTYMNaeHUsX W npodec-

3| jv. 1. 44.2; Dionys. IV. 22. 1-2.

/Dionys. V. 15.6.

% Dionys. IV. 25. 1. Tynwii nposBun ce6s Kak Apyr HApojja He TOMbKO NocpeacTBOM Tex
Mep, KOTOpbIMW OH, MO-BUAMMOMY, YMEHbLUW aBTOPUTET CeHaTa W BnacTb NaTpuumes, HO
TakKe TeM, YTO OrpaHuYMn 1 LAPCKyl BnacTb, YacTW KOTOPOW OH nMLIMA cam Ccebs.

26 Dionys. IV. 25. 2: Befp npedk/ae Liapu camu paséupani Bce NPUHOCUMbIE UM Cyae6Hble
flena 1 no BceM TAXK6aM BbIHOCWN PeLLeHns No CO6CTBEHHOMY YCMOTPEHUIO, OH >Ke, pasfe-
NMB NY6ANYHbIE M YACTHbIE UCKW, OCTaBWA B CBOEW HOPUCANKLMN BCe NPaBOHAPYLLUEHUS, OTHO-
calpmecs K ny6auMuHbIM, HO ANA YaCTHbIX Aen HasHauun 6bITb CyAbAMU YaCTHbIX WL, YCTaHO-
BMB [J19 HWX B KA4eCTBE HOPM U CTaHAapTOB 3aKOHbI, KOTOPbIE OH caM fAns 3TOro Hanucan.
Cp .Dionys. IV. 36. 2.
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CUOHaNbHYIO, Ha3HauyaeMylo LapeM CyAeGHYH KOJIJIEFMt0 MO YacTHLIM fefam
cnefyeT paccMaTpuBaTh Kak OfHY W3 BaXHeWLIMX cTaguii pasfeneHns BCero
npaBa Ha Ny6/MYHOE W 4acTHOe. [lepBble LWary TaKOro pasfeneHus nposs-
NATCA YK€ B CaKpasbHbIX HOpMax Hymbl MoMAuAus, y>xe Npu HeM UK ero
npeeMHUKe NOSBUAUCL NPOQeccuoHanbHble CcyaebHble CcnefoBaTenu, HO
ToNbKO Npu CepBuu Tynauu 3To pasgeneHne Gbl0 BNEPBble UHCTUTYaNN3U-
poBaHO Gnarofaps pasfeneHunto COOTBETCTBYIOWMUX CYAeBHbLIX HPUCAUKLMIA.

CornacHo Tpaguuuu, CepBuil cBouMK pethopMamiy 3aBOeBas /t06G0Bb U
cpeau cenbckoro nne6ca. JI0GOMbITHLIA OTPLIBOK 06 3TOW CTOpPOHE €ro
[eATeNbHOCTM Mbl Haxogum y Makpo6ua®’, cornacHo KoTopomy CepBsuii
Tynnuii BBeN 3aKOH O BbIXOAHbIX [HAX - HYHAMHAX, KOrfja cefbyaHe Mo
npaBy MOFAM OTAOXHYTb OT paGoT M MpUOBLINTLCA K FOCYAApCTBEHHbLIM
genam. Hackonbko BepHa 3Ta Tpaguuus, CyAuTb TPYAHO, OAHAKO pPUMCKWMiA
nae6c TBePAO CBSA3bIBAN HYHAWHbI UMeHHO ¢ CepBuem Tynnvem.

Llapb-pethopmatop npocnaBuncs Takke W B 061acTu perynupoBaHus
MeXAYHapoAHbIX OTHOWeHWA. Kak nuwet [AuoHucnii TanukapHaccKuii
(.Dionys. 1V. 36-37), OH, CO3BaB PUMCKMWIA CeHaT, MPUIAacu Ha HEro Takxe
npescTaBuTenei cocefHMX, NPeMMYLLECTBEHHO NaTUHCKUX FOPOLOB W Mpej-
NOXWN UM CO3[aTb HEYTOo Bpofe KOoH(egepauuu. lMpegnoxeHue 3aknioya-
Nnocb B CO3faHUM o6Lwero opraHa ynpasneHusa - CoseTa, COCTOALLEro Mo-
[O6GHO PUMCKOMY CeHaTy M3 BblOOPHbIX MpefcTaBUTeneld OTAENbHbIX FOPO-
[0B, npefcefaTenbCTBOBaTb B KOTOPOM OH Ha3Hauun Pumy, Kak CUNbHei-
LWEeMY M3 NaTUHCKUX ropodoB. OH MpeanoXxun Takxe UMeTb 06LWYI0 KasHy -
XpaMm [inaHbl Ha ABEHTWHe, TAe eXerofiHo NpejCTaBUTENN COH3HbIX ropo-
[0B JO/DKHbI Oblnn Obl COBEPLUATL XXEPTBONPUHOLIEHUA BO Bpems 06LLero

22 Macr. Sat. I. 16. 33-34: Sed Cassius Servium Tullium fecisse nundinas dicit, ut in
urbem ex agris convenirent urbanas rusticasque res ordinaturi. Geminus ait diem nundi-
narum exactis iam jgibus coepisse celebrari, quia plerique de plebe repetita Servii Tullii
memoria parentarent ei nundinis: cui rei etiam Varro consentit. Rutilius scribit Romanos
instituisse nundinas, ut octo quidem diebus in agris rustici opus facerent, nono autem die
intermisso rure ad mercatum legesque accipiendas Romam venirent... (Ho Kaccuii roso-
puT, uyTOo CepBuit Tynnuii BBEN HYHAWHbI, YTOOLI ANs O6YCTPOWCTBA rOPOACKMX U CENbCKUX fe
B FOPOZ, NPUXOALIN W XKUTeNM noneid. MemuHa roBopuT, YTO [eHb HYHAWH Hayanu npasgHo-
BaTb Cpasy Mocne W3rHaHus Lapeld, Tak kak, Korfa namaTb o Cepsun Tynnuu 6bina BoccTa-
HOBNEHA, 3TWMW HyHAMHamMu 6onbluas YacTb nne6ca NMpUHOCUNA eMy MCKYNUTenbHble >KepT
Bbl; 9TO MHeHWe pasfeysieT Takxke W BappoH. PyTwamii nuweT, YTO pUMAsHE yupeaunn
HYHAWHBI ANA TOro, YTO6bl B TeYeHWe BOCbMI AHE CeybCkue XKUTenM TPyAuIuch Ha nonsx, j
[eBATHI XKe [eHb, NpepsaB Cenbckue paboTbl, NPUXOAWN B PUM Ans TOProBAM W NPUHATYWA |
3aKOHOB...).

1.1. CakpanbHoe npaBo W 3BOMOUMA «LapCKux3akoHoB» B VIII-VIBB. [0 H.3.

J
e
npasgHecTsa B uecTb [uaHb'?®, koTopble cnedyeT paccMaTpuBaTh Kak B3HO-
Cbl COIO3HUKOB B 06Uy KazHy. OH COCTaBUA W 3aKOHbI, PeEryaMpoBaBLUne
OTHOLLUEHUS MeXJy COK3HUKaMW, a TaKXKe XapakTep, pasmMep >XepTBOMpU-
HOLUEHWI - COK3HbLIX B3HOCOB W pWUTyan camMoro npasfgHecTBa. [peueckuit
UCTOPMK OTMeYaeT, UYTO BCE 3TW 3aKOHbl CepBuii Tynnnii HauepTan Ha Mef-
HOll cTene, xpaHuBLlelics B xpame [lMaHbl BNAOTb A0 BpeMeHW camoro [uo-
HMCKA, T.e. [0 KoHua | B. A0 H.3.'® Mpuyem ranukapHacel, Nog4YepKneaer,
UTO HafNUCb Ha 3TOW CTene Gblfa CAenaHa rpevyeckumy Gyksamu, W 37O
BMO/IHE MOATBEPXAAETCH He TOMbKO MUCbMEHHbIMW MCTOYHUKAMMU, HO U
faHHbIMU apxeonorun u anurpagukn®®®. B o3HauyeHHbIl Ccow3 BOWM
12 NaTWHCKNX FOPOJAOB, KOTOPbIE U BMpefb, 3a PEAKUM UCKIOUYEHWUEM, Bblin
MOCTOSIHHBIMU COK3HWKaMn Puma.

Takum 06pa3om, pedopmbl CepBus Tynnus 0XBaTbiBaau MPaKTUUECKM
BCE YacTU 3aKOHOAATeNbCTBA, MPUYEM B MeXAYHApOAHOM, afMWHWUCTPATUB-
HOM, Ha/loroBOM U 06513aTeNbCTBEHHOM MpaBe pedopmMuUpoBaHue 6bI10 AoC-
TaTOYHO CYLIECTBEHHbIM. He MeHee 3HaYMMbIMK GblNKM M3MeHEeHWs B obnac-
T cyhonpon3BoAcTBa. OCOBEHHO BaXKHbl pa3fesieHne UCKOB Ha NyGauMyHble
M YacTHble, a TaKXe CO3faHWe HOBON KOMNMeruu cyfieii no 4acTHbIM fAefnam,
BUAMMO, He COBMajawmlleli ¢ ceHaTOpPCKoW cyAeGHON KOnneruei LEHTYMBU-
poB. KakoBa 6bina CTpyKTypa 3aKkoHofaTenbcTBa CepBUs, CYAWUTb TpyAHo,
MOXHO BbICKa3aTb /INLIb HEKOTOPbIE MPeANOonoXeHUs. Tak, fJeNeHue WCKOB
Ha Ny6/MMUYHbIE M YaCTHbIE YKa3blBAaeT Ha BO3MOXHOCTb CYLIECTBOBAaHUS
[eNeHUs BCEro 3apoXJalollerocs mpaBa Ha My6/MuHOe U 4acTHoe. [anee,
cBefeHus JMoHNCUS 0 TOM, YTO 3TOT Liapb BOCCTAHOBM/T MHOTWE M3 3aKOHOB
Pomyna u Hymbl MoMnuans, cBUAETENLCTBYIOT O HANUYMUM YXKe ONpefesieH-
HO TpaguuuM NpPeeMCTBEHHOCTU PaHHUX COOPHMKOB LApCKUX HopM. CooT-

128 . o v
Dionys. IV. 26. 3: (Cepsuit) nocoBeTOBa/ UM NOCTPOUTH 3a UX O6LLMIA CUeT Xpam-

ybe>kuLle, B KOTOpbIA ropoga GysyT NpuXoguTb W COBEPLIATb >KePTBOMPUHOLLEHUS Kak
yacTHbIM 06pa3oM, Tak U 06LECTBEHHbIM, a TakXKe OyayT oTMeyaTb (06WMiA) nNpasgHuK B
TO Bpemsl, KOTOPOe OHW Camu HasHauaT.

% Dionys. IV. 26. 4: VI no3gHee 3a CYET BblfeNeHHbIX BCEMI FOPOAaMM CPEACTB OH Mo-
cTpoun xpam [uaHbl, KOTOPbIA HaxoAWTCA Ha ABEHTWHE, CamOM BbICOKOM Xonme Puma. U oH
COCTaBW/ 3aKOHbI O B3aWMHbIX Mpasax ropofioB W MpeAnucay, Kakum 06pasoM [OMNXKHO CoBep-
LaThCA BCE Kacarolleecs npasfaHuka u obuiero cobpaHus. 5. U 4T06bl C TeyeHueM BpemeHn
3TV 3aKOHbI He YHUUTOXKWANCh, OH COoopyawun GPOH30BYIO CTeny, Ha KOTOPOW 3anucan Kak
MOCTAaHOBNEHUS COBETA, Tak W HasBaHWsA ropofos, KOTOpble NPUHUMAIM B HeMydyacTue. OTa
cTena CoXpaHaeTCs BNIOTH [0 MOEro BPeMEHW B Xpame [lnaHbl, C HaAnucblo Oyksamu, KOTO-
pble B APEBHOCTU WCMOMb30BAANCH B [peLuu.

%0 MopecToBB. YKa3s. cou. C. 7-26; Tondo S. Op. cit. P. 38-43.
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* LN COBEpLUEHWUS COBMECTHbIX CBsilleHHoAecTBUM M XepTBONPUHOLLEHNH

BETCTBEHHO MOXHO MPEANOMOXNTb, YTO 3aKoHbl Cepsus Tynaus xoTs 6bl
0TYAaCTM COXPaHANU 06Uyl CTPYKTYpYy 3aKOHOB Hymbl. OYeBMAHO TaKXe,
UTO GONBLWIMHCTBO HOPM COXPAHSANO W CaKpasbHblfi XapakTep, XOTs 3aKOHbI
Cepsusi Tynnums yxe ropasfo 6osee cneynuyHbl U 04HOBPEMEHHO YHUBEP-
CajlbHbl, T.€., C 0fHOW CTOPOHbI, 6oNee yunTLIBAlOT He poAoBoit, a coyunans-
HbIll M MMYLLECTBEHHBIN cTaTyCc pUMAsSiHWHA BOOGLe, a C Apyroif - Hampas-

NEHbl Ha NOAYMHEHWE TEeHTUNbHOrIO 06bIYHOTO npaBa HapoXaakwulwemyca

rpaXjaHckoMy mnpaBy. 34ecb ropasfio MeHblle TUMWUYHBIX ANS1 3aKOHOB Hy-
Mbl PE/IUTUO3HBLIX Taby, 6GO/blKUM aKueHT [enaeTcs Ha MMYLLECTBEHHYHO

CTOPOHY YacTHbIX U O6LUECTBEHHbIX >XEPTBOMPUHOLIEHMF. YTo KacaeTcs :
[OCTOBEPHOCTM Tpaguummu o pedpopmax CepBus Tynnus, To 06bIYHO MOABEP- |

ratoT COMHEHUIO UX peanu3auuio B cepefuHe VI B. [0 H.3. ITO BEpHO NULb
oTyacTW, BeAb Y)XKe Cneayrwmnin puMcknii uapb - TapkBuHuii Fopablii cBen
Ha HeT 60/blWYy YacTb CepBMEBbLIX PECOPM.

1.1.4. TapkBUHUW FoOpAbIi N KOHEL, LapCKOro nepuopa

YCcTaHOBNIeHNE KOHTPONSA uaps 3a naTpuuusaMmu, 3a marmctpamy naros
03Hayano, 4YTO PUMMAHE CTanu BOCNPUHMMATb CBOK TEPPUTOPUIO Kak
eAuHoe uenoe. 3T0 cnoco6CTBOBAaNO CO3[4aHWI0 MOHATUS 0O6LLEPUMCKOIA
cobcTBeHHOCTU M npaBa. B nepuopg npasneHus Cepsus Tynnusa ius civile
Hayano MNOCTENEHHO BbLITECHATL ius gentilicium. Befb onucaHHble Bbile
3aKoHbl CepBua Tynnus B 061acTW LEH3a, HanoroobnoxeHus, ynpasne-
HUA M CyJONPOM3BOACTBA Kacanucb He OTHOWEHWA BHYTpM naTpuumaH-
CKMX POAOB WM Mexay pofamMu, HO PeryinpoBann WMYLLECTBEHHbIE U
couManbHble OTHOLIEHWUA TPaXKAaH Mo UMYLLECTBEHHOMY WU TEPPUTOPK-
anbHOMY OTM4YMAM. Takum o06pa3om, peyb WAET O Pa3BUTUK MpaB rpax-
[JlaHCKOro, a He pofoBoro obuiectsa. OfiHaKO peanbHO 3TO NPUBENO K
YCUMIEHUIO BMacTU Laps, YTO KpacHOpeuyuBO MNOATBEPXAaeT Tpajuuusa B
onucaHuu npasneHuns TapkeuHua Fopgoro. AuoHucuid coobuiaeT, YTO OH
pa3orHan 3HayuMTesNbHYIO YacTb CEHaTa, MOCTaBMB Ha MECTO MpPeXHUX
ceHaTopoB cBoux copoguuelr (IV. 42), oTMeHUN nouyTn Bce 3aKoHbl Cep-
Bua Tynnua (IV. 43. 1) n AMKBUAMpPOBaAA CUCTEMY LEeH3a M Hanoroo6no-
XEHUA, 3acTaBuB BCEX PUMNAH NNaTUTb OAMHAKOBbIE MOJATWM HE3aBUCUMO
0T ux coctosHusa (IV. 43. 2).

B T0O e BpemMs 0CO6eHHO BaXXHO coobuieHne [iMoHncmsa o Tom, 4To Tap-
KBMHWIA 3anpeTun npoBedeHue cobpaHuii cpegu xutenein cen (K(CpT]T&y),
uneHoB Kypwuii (dppatpwcrllly) wnnu cocepeit (yeiTovcov), NMpoOBOAMBLUMXCS
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(Lepé Ko Qu('Dtas1 - 1V. 43. 2). 3T0 MecTo UHOrAa NOHMMAlOT Kak cTpemse-
Hne TapKBMHMA YHUUTOXMUTH CaMoCToATeNnHocTb Kypuii'*l. OpHako 3gech
crefyeT OTMETUTbL W elle OAWH (hakTop, BeAb B cepeauHe VI B. 10 H.9. 6e3
COBEpPLUEHMNS XXEePTBONPUHOLEHWNI A He MOrfa OCYLLEeCTBMTHLCA HU OfHA Kpyn-
wafl lOpuanYeckas caenka. bes HUX He MOMM 3aKNOYaTbCA apeHAHble Joro-
BOpPbI, He MOT MPOBOAWUTLCA cOOp Hanoros BO Bpemsa MaraHanuil. OTcioga
MOXHO MPeAnoNoXUTb, YTO NOCNefHUIA puMcKuii Lapb CTPEMUICA KOHTPOMb
3a BCAKON 3KOHOMMYECKOM [eATeNbHOCTbIO COCPeA0TOYUTb B CaMOM PuMe K
TeM CaMbIM YKPENUTb CBOK 3KOHOMMWYECKYHO BfacTb, NMpeBpaTWB CEHATOPOB
B CNYr, He MMeBLUMX NpaBa 6e3 BefoMa Laps CoBepluaTb CBALWEHHOAeWCTBUA
N CBA3aHHbIE C HUMW OPUANYECKNE aKTbl. VIMEHHO Mpu HeM MHOruWe naTWH-
cKue cBAleHHOAeNCTBMS ObINN 3aMeHEeHbl 3TPYCCKUMU, TPebyloWw MmN B TOM
ymcne U KpPoBaBbIX YeI0BEYECKNX XKePTBOMPUHOLLEHNIH. BO3MOXHO, MMEHHO
3TO OrpaHWYeHne OfHMUX YCTOABLUMXCA 06bl4aeB W YCTAHOB/IEHWE APYTUX U
6610 OAHON N3 FNaBHbIX NPUUMH M3rHaHNA TapkeuHus Fopaoro™®. Jluwe B
061acTn  MeXAyHapofHbIX [0roBopoB TapksuHuit [opablii npogonxan
nmHuio Cepsua Tynnusa Ha co3faHue o6LenaTUHCKOro cot3a Mnpu reremo-
HuM Puma. W3BecTHO, 4TO Mocne AAUTeNbHbIX BOWH AOrOBOP C faTuHamu
6bl1 BO30OHOBMIEH M YKpen/aeH BOEHHOW ped)opMOM, B pe3ynbTaTe KOTOpPOM
6bIIM COCTaBNEHbI CMELlaHHble MaHWUMyNbl U3 pPUMAAH W naTuHos ™. OH
TaKXe n3fan 3akoH 06 ycTaHOBMeHUW JIaTUHCKMX Npa3fHecTB Ha rope Allb-
6e n kynoTa KOnutepa Jlaymapckoro, Tpebytowero oco6oro XepTBonpuHo-

weHna - B3HOCa B O6LLI|yIO Ka3Hy OT BCeX NIaTUHCKNX coto3Hukos™,

Kak 6bl TO HU 6blf0, pexxum TapkBUHMA [OpAoro 6bin1 HW3BEPTHYT, a
BMECTE C HWM YLU/a B Mpownoe U uapckas dopma npaeieHus. O npuunHax
CTO/b FN06GaNbHbIX MepemMeH B (JOpMe MpaBfeHWs U UX MOCNeACTBUAX Mbl
MOroBOPUM YdXe B Chefylolleit rnase.

" Richard J.-Cl. La population romaine a I'epoque archaique // Roma arcaica e le recenti
scoperte archeologiche (in onore di U. Coli). Milano, 1980. P. 63.

132 Cmopukos A.M. PumMcKoe ny6inMuHOe XXPeUuecTso: Mexay LiapCKoii BMacTbio U apucTo-
kpatueid // BAW. 1997. Ne 1. C. 35-45;MastrocinqueA. Lucio Giunio Bruto... P. 37 sgg.

3 jv. 1. 52: 5. ita renouatum foedus, indictumque iunioribus Latinorum ut ex foedere
die certa ad lucum Ferentinae armati frequentes adessent. 6. qui ubi ad edictum Romani
regis ex omnibus populis conuenere... miscuit manipulos ex Latinis Romanisque...

(5. OoroBop 6bln BO306HOBNEH, W MOAOALIM NaTUHaM 6bIrN0 06bABNEHO, YTOObI OHW, Kak cnegy-

eT 13 9TOro I0roBopa, B Ha3HAueHHbIN JeHb SIBUAMCH B POLLY DepeHTMHbI MPU OPY>KUU 1 B

nosHOM cocTase. 6. W Korga Bce OHW, U3 BCEX NIEMeH, CO6paJ'IVICb no 3ANKTY PUMCKOro Laps...

OH COCTaBW/1 CMeLlaHHble MaHunynbl U3 pUMNAH U }'IaTl/IHOB...).
K7/ g
*Dionys. IV. 45; V. 49. 2-3.
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MonbiTaemcs oxapakTepu3oBaTb MOCAELHWIA 3Tanm CTAHOB/IEHUA PUMCKO-
ro mpaBa B Lapckuit nepuog B VI B. 8o H.3.

1. C ofHOW CTOPOHbI, SBCTBEHHOrO pa3fgeneHus ius u fas ewe He npo-
1300, 0OJHAaKO XapakTep Kak CaMoi BnacTW, Tak W HOPM MpaBa 3HAuMTeNb-
HO M3MEHWNUCb. 3HauyuTesbHas 4aCTb CakKpa/bHbIX 3aKOHOB Cepsua Tynaus
pellana 4ACTO rocyflapCTBeHHbIe 3afayn: a) ceHaT MpeBpaTuICA U3 npepcTa-
BUTE/IbHOTO OpraHa coto3a MfeMeH U pOf0B B COBELWAaTeNbHbIA OpraH npw
uape, a Hapsgy c obwummu cobpaHuMAMM poAoB (KYypuaTHbIMU KOMULUAMMN)
NOABNAIOTCA LEHTypuaTHble KOMWULMWW, rfe T[NaBHbIM ABAETCA [JefleHue
PUMNAH MO WMYLLECTBEHHbIM pa3pajam; 6) MMyulecTBeHHas AuddepeHuna-
uua obuiectsa BbiHyfAuna Cepsus Tynnma C NOMOLbLIO 3aKOHA CAEPXMBaTb
coumnanbHyl0 AMXOTOMMIO; B) cucTema ueH3a Cepsua Tynnus roBopuT He
TO/MIbKO O HANYMU HECKONIbKUX WMYLLECTBEHHbIX pa3psAfoB, HO U O pas3nu-
Ynm UX MNONMIUTUYECKUX WHTepecoB, O npeob6najaHnun TeppuTOpUaNbHOTO
[leneHns Haf MNeMeHHbIM, a rflaBHOe - O BBEJleHUWM 3aKOHOB O rocyfapcT-
BEHHOM Ha/0ro0610XeHNN.

2. MpaB0 MONOAOro rocyjapcrsa nonay4vyaeT MUCbMEHHOE O(OpMIeHUe,
npuyem 3ta MuUCbMeHHad (QUKcauusa He TONbKO 3aKoHOB camoro Cepsus
Tynnusa, HO W ero nNpejlwecTBeHHNKOB - Pomyna, Hymbl Momnunna n gpy-
rux uapeir. CobpaHHble BOEAMHO M CMCTEMaTU3NPOBaHHbIE B KOHUe VI B. A0
H.3. B TakK Ha3biBaeMoM ius Papirianum (D. 1. 2. 2. 2) - cobpaHuu Lapckui
YCTAHOBMEHMI, 3TW 3aKOHbl COXPaHANUCb W MCMONb30BaANCh BNAOTbH [0
anoxu Nmnepun.

3. MpaBo anoxu CepBua Tynnua yxe UMeNo 3ayaTKu [efleHWA Ha 4acT-
HOe M nybnuyHoe.

4. BrnepBble NOABNAETCA HapsAdy C Cyfe6HOI BnacTbio Laps, CeHaTa U Ha-
poAHOro cobpaHus npodeccnoHanbHas KONNerus cypen.

5. MonyyaeT pJanbHeliliee pa3BUTUE MNPaBOBOE pPerynMpoBaHue MexAay-
HapOAHbIX OTHOWeHWI, a npu TapkBUHUKM TOpPLOM NOABAAETCA U KOH®Depe-
paTUBHOE MeXrocyfapcTBeHHOe o6pa3oBaHMe CO CBOMMMW OpraHamu ynpas-
NeHusa, CyfOM, Ka3HOW 1 3aKOHaMu. :

KoHeuHO, cakpanbHaf (opma B 3akoHax Cepsusa Tynnua npoposxaer
npesannpoBaTb, OfHAKO 3[ecb 3Ta (hopMa HepefKOo MMeeT YMCTO MPaBOBOe
COflepXaHne - perynnpoBaHWe KMYLECTBEHHbIX OTHOLWEHWI B AnddepeH-
LUMpOBAHHOM o06uiecTBe M ob6ecrneyeHWe rocrnoAcTBa roCyAapCTBEHHOW Bna-
CTU NOCPeACcTBOM MPUHYLUTENbHOW CUMbl 3aKOHa.

1.2. Ponb IEl[:)(’.‘BHeI‘/‘ILUI/IX OpraHoB BacTy B YOPMMPOBAHUM NpaBa W 3aKoHa

1.2. POJIb APEBHEMNLUINX OPFAHOB B/IACTU (LUAPS, CEHATA
M HAPOAHOIO COBPAHWA) B POPMNPOBAHWIN MPABA
M 3AKOHA

1.2/1. XapaKkTep LapCKOW BracTu n ee pasButue

TpakToBKa XapakTepa LapCKO BnacTu apxamyeckoro Puma upesBblyaii-
HO pa3HoobpasHa B ucTopuorpagpum XIX-XX BB. U Konebnerca oT npusHa-
HWA L,ApPCKOli BNacTU aBCOMIOTHOW M HUYEM He orpaHuueHHoi'*® o noHuma-
HUA Laps Kak BOXAA NMEMEHHOr0 Co3a, M36MpaeMoro U KOHTPOAUPYEMOro
ceHaToM M HapodoM™®. Kak 3TO HM yAMBUTENbHO, 06a MHEHNSA, 33 UCKMKOYe-
HMEM WX HambGonee KpaliHWX BbIPAXEHWIA, WMET [LOCTATOYHO CEePbe3HYIo
aprymeHTauWio, OCHOBAHHYI Ha mMaTepuane WCTOYHUKOB. [ns faHHON pa-
60Tbl MHTEpec MpeACTaBAAOT Te acneKTbl Lapckoi BnacTu, KOTOpble Kaca-
I0TCA 3aKOHOAaTeNbHOW U cyaeOGHOW (YHKUMIA Laps, OLHAKO He MeHee Ba-
)KEH BOMPOC O TOM, SIBNAAOCb MW 3aKOHOTBOPYECTBO Lapeii camMoCTOATENb-
HbIM MMM OHO 6bINO 06YCNOBAEHO y4acTMeM B MPOLECCE CO3JaHWUs 3aKOHOB
XpeyecTBa, ceHata M Hapoga. CnefoBaTenbHO, HEOGXOAMMO MMeTb U obLee
npescTaBneHne O LLapCcKoi BnacTuW B 4aCTU ee B3aUMMOLENCTBUSA W 3aBUCUMO-
CTW OT PYTMX COLMAaNbHO-NOAUTUYECKUX CTPYKTYP ApeBHeliwero Puma.

Mbl yXKe 0TMeYanu, 4To OCOBEHHOCTbIO [peBHeNWero nepuoja passuTus
Pumckoro rocygapctea 6bla MPOHM3aHHOCTb BCEM COLMANbHON >KM3HMW,
BCeX MOJINTUYECKUX WHCTUTYTOB CaKpanbHbIMW YepTamu: pPenuruo3HbIMu
puTyanamu, LEPEMOHWAMU U BHELIHel aTpubyTukoi. YepTa aTa ApKO npo-
ABNAETCA W B aTpubYTUKE PUMCKUX PEKCOB, KOTOPbIX HE BMOJHE afleKBaTHO
nepeBoOAAT Ha PYCCKMI A3blK CNOBOM «Lapu». CornacHo [AuoHwucuio anum-
KapHacckomy (Il. 14. 1), 3TOT MHCTUTYT BliacTU coyeTan B cebe Tpu B3aMMO-
NpoHuKalolLme QYHKLUN: BEpPXOBHOro BOEHayalbHUKa, BEPXOBHOr0O CyAbU K
BEPXOBHOI0 >peua.

K TOMy >Xe pumckue uapu 06bIYHO coyeTanu B cebe (PYHKLWUU BEPXOBHO-
ro NOHTU(MKA U aBrypa, 4To 0TPasnioCb U B UX UHCUTHUAX. PaccmoTpeHue
LapCKUX WHCUTHWIA NO3BOMNT HaM flyylle MOHATb AaHHble (YHKLMWW.

Hanbonee nonHoe onucaHWe LAPCKUX WUHCUTHUIA paeT WoaHwH Jlug (De
magistr. 1. 7-8). W3 paccka3a MoaHHa /luga ACHO, 4TO ApeBHELWUMM 3HaKa-

135 p3apeBiufl. Matpuuum v nneGen B Pume. T. 2. C. 150-156; Coli U. Regnum // SDHI.

1951. P. 121 ss.
1%KaraposE.O. O Lapckoii BracTvt B [ipeBHeM Pume... C. 1-55; TondoS. Profilo... P. 103-
130; FascioneL. 11 mondo nuovo... P. 188 ss.
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MW LapcKoii BnacTu 6binM TPOH W Tpabes. [MpaBAa, aHTWKBAp HECKObKO
nyTaeT MepPeHOCHON TPOH, Ha3blBaBLUMICS KYpPY/bHbIM KPECNoM, W co6CT- |

BEHHO OMWCAHHbIA MM Ha OCHOBe CTWXO0B Beprunusa TpoH nereHgapHoro
uapa JlatuHa. Pumckuii aHTukBap CepBuii, KOMMEHTUPYS YMNOMWUHaHUE
LapcKoro TpoOHa Yy Beprunua, paeT aHanoruyuy Jingy wHhopmaymio:
«SOLIUM B cOGCTBEHHOM CMbIC/IE C/lIOBA O3HAyaeT LWKad, cAenaHHbIA u3
LleflbHOTro Jepesa, B HeM BoOcCCefanu Lapw pafu 3aluTbl CBOEro Tena; Befb
OH HasblBaNicA Kak 6bl «UefnbHbIM» (solidum). Tak Mbl npefctaBnsem cebe
uapckuii npecton .

Cam xapaKTep 3TOro TpOHa, BbICEYEHHOro M3 LeNbHOro CTBONA [epesa,
BEPOATHO, YXOAALWEro CBOMMMU KOPHAMMW rNy6OKO B 3eM0, CBUAETENbCTBY-
eT 0 ero apxaumyHoctu. Mofo6HOro pofa xapakTep OTEYECKOro TPOHAa BCTpe-
Yyanca y pasnuyHbIX HapofoB, HaXOAMBLUMXCA Ha CTafuW PasnoXXeHus nep-
BOOLITHO-0OWMWHHOIO CTPOA. ITOT CUMBON BAaCTWU HEeNb3d ObINO YKpPacTb
WM YHECTW, €ro MOXHO 6blI0 TONMbKO YHUUTOXUTb BMeCTe C LApCKOA pesu-
feHuueli. Takoro pofa LapCKuidi TPOH, NO-BUAMMOMY, CBfi3aH C CaKpasbHbl-
MU MNpeAcTaBNeHUAMU APEBHUX O LEHTPe MUPO3JAaHUA, «rfe MnepecekarTcs
BEPTUKA/bHbIE U TOPU3OHTaNIbHbIe KOOPAMHATLI M OTKyAa HayuMHanocb TBO-
penne»'*®. MHTepnpeTaums LApCKOro TPOHAa Kak LEHTpa MWPO3JaHns, Kak
MWPOBOr0 [peBa 3acTaBfifeT Hac BCMOMHUTL 06 aBrypckux 00683aHHOCTAX
PUMCKWX Lapei, KOTOpble MpW COBEpLIEHWW rafaHuii (aycnuuuii) genunm
He60 Ha MpaByl0 W NeBYK CTOPOHbl. Bugummo, LapckWil TPOH WM MbICAUACA
Hekorga kak Hambonee nogxofgswee fAns 3Toro Mecto. [Mo KpaliHel mepe,
decT NpAMO ykasbiBaeT Ha To, 4To solidum sella (BcnoMHMM 3Tumonoruto
apeBHux solium ot solidum) ucnonb3oBanach MMeHHO Ans aycnuuuii (Fest.
P. 470 L.).

He MeHee ApeBHell Tpaguuus CUATAeT M LLAPCKYH MaHTWIO - Tpabeto, no
KpaliHeli Mepe y Beprunua oHa ABNAeTCA HeMpPeMeHHbIM BOEHHbIM aTpuby-
TOM natMHckux uapeid (Serv. Ad Aen. VII. 612-613). CornacHo MnyTapxy
(Rom. 26), nnaw, 3TOT 6bl1 KpacHOro LBeTa, Yemy Kak OYyATO HeCKO/bKO
NpoTMBOPEYMT onucaHue uapckoi Tpabem y Cepsusi: «CAM B KB/PU-

47serv. Ad Aen. 1. 506: SOLIO solium proprie est armarium uno ligno factum, in quo reges
sedebant propter tutelam corporis sui, dictum quasi solidum. modo iam abusive sellam regalem
intellepmus (cm. Takxe VII. 169).

2 McTopus nepso6LITHOrO o6liecTa. dnoxa KnaccoobpasosaHns. C. 438 Cn.; M. Takke:
Tonopos B.H. lMepBo6bITHbIE NpeAcTaBieHns 0 Mupe // OUYepKn UCTOPUK eCTeCTBEHHOHAYYHbIX
3HaHuii. C. 13 cn.; OH >ke. [peso mupoBoe // Mudbl Hapogos mupa. T. 1. M., 1980. C. 398-
406.
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JUJICKOW TPABEE - CBeTOHWiT B KHUre «O BUAax 0Aexng» rOBOPUT, YTO
ecTb Tpu pofda Tpabeii: ofHa, mocssleHHas 6oram, Obina LeANKOM mypnyp-
HOW, gpyras, TOXe MypnypHas, HO MMeeT 4TO-TO 6enoro LBeTa, OHa MPUHAA-
nexana uapsAM, TPeTbs, NypnypHo-anas, - asrypam»™>°. Mo mMHeHuo Cepsus,
B LlapCKoi Tpabee fomkHa 6blna 6biTh Kakas-To 6enas yacTb. BnonHe BO3-
MOXHO, 4TO Takoe OT/MYMe Lapckoi Tpabeu OT Tpabeu >KpeLoB-aBrypos
Korfja-nméo 1 MMeno MecTo, HO He cnefyeT 3abbiBaTb, YTO WM camy Lapu
06bI4HO 6bINU aBrypamu, no KpaiHeih Mepe B nepnof anb6aHCKO-CabUHCKON
OvHacTun. Boo6lie KpacHbIli LBeT accouMuMpoBancs y PUMASH B MePBYIO
140

oyepefb C XXEPTBEHHOW KPOBbIO , MO3ITOMY HanWyMe ero B OAEXAE >Kpe-
0B, MPMHOCMBLUMX KPOBaBble XEPTBbl Y antaps, BMOfiHe NOHATHO. OTclo-
[ia MOXHO 0OBACHMTb WM KPACHbIA LBET Lapckoil Tpaben. [eno B TOM, 4TO
MO PeNUrno3HbIM MpeAcTaBNeHUAM PUMASH OHW MOFAM WATWM BOeBaTb
TONbKO TOrAa, Korga co CTOPOHbI KOro-an6o w3 cocefdeid 6bl1 HapyLleH
«Boxeckuin mup» (pax deorum), 4TO HEMWHYEMO BNeKI0 3a C060l rHeB
60roB. YMWNOCTMBUTL 3TOT FHEB MOXHO OblI0 TOMbKO KPOBbIO MpecTyn-
HWKa, B AaHHOM Cnyyae - BOEHHOrO MPOTMBHMKa. [M03TOMYy, C TOYKW 3pe-
HUA PUMNSHWHA, BOWHA CPOAHW puUTyany CcakpanbHOro >XepTBOMPUHOLLE-
HWS, TAe BOEHayaNbHUK OKa3blBAeTCH B PO/ BEPXOBHOMO XXpeua, PyKOBO-
[AlWero puTyanom, MNOCTOAHHO coob6pasyiolerocs ¢ Bofeil 60ros yepes
aycuuun™t. Beprunuii B ynoMsHyTOM HamMu OTpbIBKE FOBOPUT Kak pa3 o
Hayane 3TOr0 PMTYanbHOr0 [AeiicTBA, KOHLOM KOTOPOro 6bL10 06bIYHO
TpuymdanbHoe LWecTBMe, 0 4eM OyfeT CKasaHO Hwxe. Beprunuin ynomm-
HaeT 34ecb Tpabelw Kak BOEHHYI OAexXAy KOHCyna, aHanorMyHyl pofb
urpana oHa My uaps. CornacHo Maunumio'*? Tpabes cTana okpawuBaThCs B
nypnyp co BpemeHwW Pomyna, No npejaHuio, CamMoro BOUHCTBEHHOrO W3
PUMCKWUX Lapeii-aBrypos.

3Serv. Ad Aen. VII. 612: IPSE QUIRINALI TRABEA Suetonius in libro de genere ves-
tium dicit tria genere esse trabearum: unum dis sacratum, quod est tantum de purpura; aliud
regum, quod est purpureum, habet tamen album aliquid; tertium augurale de purpura et cocco.
«Quirinali» ergo regali.

10 Cantarella E. | supplizi capitali in Grecia e a Roma. Origini e funzioni delle pene di
morte nell'antichitd classica. Milano, 1996. P. 264,280 s.

! Moppo6Hee 06 3ToM cM.: Tokmakos B.H. BOMHCKas mpucsra n «CBALLEHHbIE 3aKOHbI» B
BOEHHOIA opraHusauun PaHHepuMCKoii pecny6aukm // Penurus n obwuHa B JpeBHem Pume. M.,
1994. C. 132 cn.

2 plin. N. h. IX. 136: Purpurae usum Romae semper fuisse video, sed Romulo in trabea...
{AAnonarato, u4TO ynoTpebnenne nyprnypa Bcerga 6bITO B PuMe, HO CO BpemeHu Pomyna Tawoke
1 npu (okpacke) Tpabeu...).
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Tenepb HECKOMbKO CNOB CnefyeT ckasaTb 0 Tore-npetekcte. MoaHH Jlng
yKa3blBaeT Ha TO, YTO OHAa BXOAWNA YXe B UHCcUrHUW Pomyna. OfHako fpy-
rMe aBTOPbl YTBEPXAAlOT, YTO 06blYail Lapeil HOCUTb TOTy C LUMPOKOWA nyp-
NMypHOI Kalimoii Bowen B ynoTpe6neHue nosfgHee. Tak, [AUHUIA npsmMo
rOBOPUT, 4YTO «MepBbiM W3 Lapeid ynoTpebun nypnyp B Tore-npeTekcte C
6onee WMPOKOIK nypnypHoii kaimoi Tynn FocTunuii nocne nobefbl Hag
aTpyckamu»'*®. Boo6uie cnegyeT OTMETUTb, YTO OTHOCUTENbHO CHUMBO/IOB
LLapcKoi BNacTu B faHHbIX Tpaguuuu ecTb mpoTusopeyns. Tak, [uoHMCKA
BBEAEHMWE YYTb NN He BCEX LAPCKUX MHCUTHWIA, BKAOYas Tpabeto, CKUNeTp u
KOpOHY, CBfA3blBaeT C TapkBuUHWEM [pEBHUM, MATbIM PUMCKAM LapeM, u
aTpyckamu. OH coobuiaeT cnegytolwee (1. 61. 1-2):

«Mocnbl (3TPYCKOB), MOMYYMB Takoil OTBET, YLIM W uYepe3 HECKObKO
OHEe BepHY/UCb, HO He C OAHWMMW UL CAI0BaMW, a MPUHeCs C CoGOi cuM-
BO/Ibl BMACTW, KOTOPble OHWM 0GLIYHO UCMOMb30BANMN [/15 YKpalleHUsi CBOMX
COGCTBEHHbIX Liapeil. T0 GbiM 30/10Tas KOPOHa, TPOH U3 C/IOHOBOW KOCTH,
CKUMETP C OpfioM, CUASLIMM Ha €ro HaBeplWu, NypnypHas TYHWKa, yKpa-
LeHHas 30/10TOM, U BbIIUTAsA MyprnypHas MaHTus, NOZoGHas TeM, KOTopble
06bI4HO HOCUAM Uapu Jlugun u Mepcun. ITOT BUA OAEXKAbI Y PUMASH Hasbl-
BaeTCs TOrOM, ay FPeKkoB - TeGeHHoiA... (2) CornacHoO HeKOTOPbIM UCTOPU-
KaM, OHU MPUHECN Takxke TapKBUHWUIO 12 CeKup, B3ATbIX MO OHOW M3 Kax-
goro ropoga. Begb, mo-BuMAMMOMY, 3TO 6bln 3TpycCKUil 06blyaid, 4YTOGbI
KaXZAOMY Lapio U3 HECKONbKUX FOpoJoB MpeALecTBOBA JMKTOP, HecyLlinii
CEKMpY BMECTe C My4YKOM PO30F, U MOCKOMbKY Kaxzblii U3 12 ropogos npu-
HUMan yyacTue B 06lleM BOEHHOM Moxofe, T0 12 cekup nepefaBajuch of-
HOMY uefioBeKy, KOTOpbIii Hafensncs abCcoMOTHOW BAAcTbio».

OfHako TOT Xe [MOHWCMIA caM paHee MPUMWCbIBaN BBeAEHWE TakuX WH-
CUTHWIA, Kak (acuum n cekumpbl, Lapto Pomyny. AHanormyHyo nHgopmauuio
Mbl Haxogum n'y LinyTapxa (Plut. Rom. 26), uy Slueus™**. Mocneguuii xotsa

“3plin. N. h. IX. 136: ..nam toga praetexta et latiore clavo Tullum Hostilium e regibus
primum usum Etruscis devictis satis constat.

“Liv. 1. 8. 2-3: quae ita sancta generi hominum agresti fore ratus, si se ipse uener-
abilem insignibus imperii fecisset, cum cetero habitu se augustiorem, turn maxime lictori-
bus duodecim sumptis fecit. 3. alii ab numero auium quae augurio regnum portenderant
eum secutum numerum putant: me haud paenitet eorum sententiae esse quibus et apparito-
res hoc genus ab Etruscis finitimis, unde sella curulis, unde toga praetexta sumpta est, <et>
numerum quoque ipsum ductum placet, et ita habuisse Etruscos quod ex duodecim populis
communiter creato rege singulos singuli populi lictores dederint (MoHWMas, 4TO 1S HeoTe-
CaHHOro Ntofja 3aKoHbl ero GyayT CBATHI MWL TOrAa, KOrja cam OH BHELUHWMW 3HaKamm
BNacTM BHYLUMT Mo4YTeHue K cebe, PoMyn cTay 1 BO BCEM NpoyeM [ep>KaTbCs 6onee BaXKHO :
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« TOBOPUT 0 PoMyne, TakXe CBA3bIBaeT BBeAeHWE OKaliMIeHHOW Toru ¢ aT-
pyckamu. CBfi3blBaeT C 3TpPyckaMu BBeJeHWEe CWMBONOB LAPCKOW BRacTu u
Makpo6uii**®,

Becbma MHTEpeCHble CBeAeHWA JalOT aHTU4YHble aBTOPbl O LAPCKOW KO-
poHe Kak OT/NIMYMTeNbHOM 3Hake BnacTu Pomyna. CornacHo [OuoHucuio
(1. 61. 1), 30n0Tas KopoHa 6blna 3aMmMcTBOBaHa Tynnom Foctunvem y aT-
PYyCKOB BMeCTe C APYrUMU LAPCKUMMN UHCUTHUAMKU. CTpaHHO, HO ee onwuca-
HWe He BCTpeYaeTcs MOYTM HM y OfHOro asTopa™*®. Boobile, ucTopua uap-
CKOW KOpOHbI BecbMa Nnto6onbiTHa. Mocne uarHaHus uapeit B 509 r. Ao H. 3.
3TOT aTpubyT LapcKoi BnacTW B OTAMYME OT GO/MbLWMHCTBA APYTUX He 6bin
yHacnefoBaH PUMCKUMW KYpY/bHbIMW Maructpatamu. [loxanyin, pumckue
BOEHaYaNbHWKWN HaJeBanu 30/10TONM BeHel, TONbKO BO Bpems Tpuymda. Begb,
no y6exeHNI0 PUMASAH, 3TOT 3HaK BNacTW Hec Ha cebe mpoknatue’. faxe
BO Bpems Tpuymda 3010TOM BeHelL, He HafeBancs Ha ronosy Tpuymdartopa,
HO fAepXanca Haj HUM CTOSBLUMM c3aau pabom. ITo fenanocb U3 ybexpe-
HWS, 4TO 30/10TON BeHel, - MpegMeT 3aBUCTW W MpuynMHa pabcTBa, M Haobo-
POT, TONLKO Xenes3o NpuHocuT nobeny®®. B To xe Bpems B paHHeii Pecry6-

u, rnasHoe, 3asen 12 nnkTopoB. 3. VHble monaralT, YTO YACAO 3TO OTBeYaeT uucny NTuL,
BO3BECTMBLUMX €My LiapCKyl0 BRacTb, 19 MeHs >Ke YoeanTenbHbl Cy>KAeHUs Tex, KTO cuuTa-
eT, 4YTO ¥ BeCb 3TOT POA MPUCNY>KHWUKOB, M CamMoO WX YMCNO MPOMCXOAAT OT cocedeit-
3TPYCKOB, Y KOTOPbIX 3aMMCTBOBaHbI W KypyNbHOE Kpecno, W okaliMneHHas Tora. Ay aTpy-
CKOB Tak NoBenocb 0T TOro, YTO KadKablii 13 12 ropogos, cooblya 136upasLmnx Laps, fAasan
eMy Mo OfHOMY NMKTOpY).

“5Macr. Sat. I. 6. 7: Tullus Hostilius, rex Romanorum tertius, debellatis Etruscis sel-
lam curulem lictoresque et togam pictam atque praetextam, quae insignia magistratuum
Etruscorum erant, primus ut Romae haberentur instituit (TyT FocTuuiAi, TpeTuii puUMcKuii
Lapb, nobeaus 3TPYCKOB, MepBblii BBEN B PUMe KypynbHOE KPecno, COMpPOBOMKAEHWE TMKTOPOB W
BbILUMTYID TOFY C NyPNypHON KaiiMoiA, KOTOpble OblAY WHCUFHUAMM 3TPYCCKUX MarucTpaTos).

“ Jckniouenmne COCTaBNAET, MOXanyid, NULbL NpoussedeHre TepTynnmaHa «O KOpPOHax»,
rfe OH faeT XapaKTepuCTWKY 30M10TON 3TPYCCKO KOPOHbI, Ha KOTOPOIA, MO ero cnoeam, Gbian
BOCMpOM3BeeHbI Ay60BbIE NMMCTBA U3 3010Ta M XeNyAn N3 caMoLBeTHbIX kamHeld (Tert. Coron.

13. P. 449 Oe.). Mogpo6Hee cm.: Haebler. Corona// RE. Bd 4. St., 1901. S. 1636-1643.

47 BO3MOXKHO, C 3TUM PENUIMO3HLIM NPEACTaBNEHNEM CBA3aH 3aKoH 509 I. 40 H.3. O ca-
KpanbHOM MPOKNATAM W MPUHECEHWUW B XKEPTBY MOA3eMHbIM 6oramM BCAKOrO 3aJyMaBLUero
3axBaTWUTb Lapckyto BnacTb. CM.: Liv. W. 8. 2: ante omnes de provocatione adversus magistratus
ad populum sacrandoque cum bonis capite eius, qui regni occupandi consilia inisset, gratae in
vulgus legis foere (C Hambonblueii 6narofapHoCThi0 NPUHATLI GblK 3aKoHbl (Banepusi My6au-
Konbl. - J1.K.) 0 mpase >KanoBaTbCA HApPOAy Ha MarMCTPaTOB W O MOCBALLEHUM MOA3EMHbLIM
6oram WMyLLECTBA M CamMOii XKU3HWN BCAKOrO, KTO MOMbICAUT O L@pCKoi BnacTw).

8 BoT yTo 06 3TOM nuweT MarHmii (N. h. XXXIII. 4. 10): Neque aliis uti mos fuit quam
qui ex ea causa publice accepissent, volgoque sic triumphabant et, cum corona ex auro Etrusca
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NUKe 30/10TOM BeHeL, CTanu WCNONb30BaTh B KayecTBe Harpafbl AnS MPOCTbIX
BOWHOB, OT/IMYMBLUMXCSH B CPaXEHWW, Ha 4YTO TakxXe ykasbiBaeT [auHuit
Crapwmit™®®, OfHako 3TM 30710Thie KOPOHbI MM BEHLbLI HUKOFA4a He Hape-
Ba/NNUCb Ha ronoBbl CBOBOAHLIX rpaxfaH, TaK Kak 3TO CTano 3HaKOM Bbl-
CTaBNeHHOro Ha npogaxy paba, 0 yem pacckasbiBaeT ABn lennuil B cne-
aywoouiem oTpbiBke: «OH rosoput: "logo6HO TOMY Kak B APEBHOCTU pa-
Obl, CXBayeHHble MO MpaBy BOWHbI, NMpoAaBanncb 061a4eHHbBIMU B KOPO-
Hbl, MOTOMY-TO W TOBOPAT "npofaBaTb MOA4 KOpoHOU"". BefAb Kak 3Ta
KOpOHa Oblna 3HAKOM BbICTAB/IEHHbIX Ha MPOAaXY MJEHHWUKOB, TakK Hafe-
Tas Boino4yHas wanka (pilleus) gemoHcTpMpoBana, YTO NpogalTCA TaKo-
ro poga pabbl, npofasel, KOTOPbIX He NpeAoCTaBNAN NOKynaTento ceefe-
HUM 0 HuMX. Y KaToHa ecTb cnegytouwme cnosa: "lpuHOCMNach CMUpEH-
Hag monuTBa (6oram), 4To6bl Nyylwe HapofA CBOWM TPYLOM yBeHYMBancs
3a 6narve fena, Hexenw, 4To6bl OH, yBeHYaHHbIM KOPOHOM 3a NAOXO

cAenaHHble Aena, Npogasancs ¢ Toprog"»*,

Tenepb 06paTMMCH K TEM MHCUTHWAM, KOTOpPbIE 6blAM HEMOCPeACTBEH-
HbIMU CMMBONAMU KOHKPETHbIX (YHKUUIA BnacTu. [pexjae BCero noroso-
pUM 0 LApCKOM >e3ne, HasbiBaBweMmcs lituus. Beprunuii ynomuHaet ero

sustineretur e tergo, anulus tamen in digito ferreus erat aeque triumphantis et servi prae se coro-
nam sustinentis (/1 He BbITOY HUX B 0Bblyae UCMONL30BATL (30M10Thle KONbLA) BCEMU NPOUUMY,
KpoMe TeX, KTO nonyyan MxX no yKasaHHON NpuunMHe Ny6AnyHO, M Tak 06bIYHO OHU COBepLUanit
Tpuymd, VB TO BpeMs Kak 3010TO 3TPYCCKMA BeHeL, HOCUAM C3afy, BCe XKe WYy Tpuymda-
TOopa KonbLo Ha Nanblie 6bIrNo >KenesHbiM, 1Yy paba, Aep>KasLUero nepes coboi KOpOHY).

9plin. N. h. XXXIII. 37-38: Sunt adhuc aliquae non omittendae in auro differentiae, aux-
ilia quippe et externos torquibus aureis donavere, at cives non nisi argenteis, praeterque armillas
civibus dedere, quas non dabant externis. 38. lidem, quo magis miremur, coronas ex auro dedere
et civibus. quis primus donatus sit ea, non inveni equidem; quis primus donaverit, a L. Pisone
traditur: A. Postumius dictator apud lacum Regillum castris Latinorum expugnatis eum, cuius
maxime opera capta e sent ([0 cux nop eLle eCTb HEKOTOPbIE pa3nnuns B 3010Te, KOTOPbIe He
CneflyeT OCTaBnaTb 6e3 BHMMaHWA. Bedb OHW ofapvBany BCMOMOraTefbHble BoOiicka (M3 COHO3-
HUKOB) M UY>KE3EMLEB 30M0ThIMIA LENAMN, TPadKaaH >Ke - TONbKO CepebpsiHbIMA U, KpoMe |
TOro, rpa>kfaHam fasanv 6pacneTbl, KOTOpble He fasann uy>kesemuam. 38. M uTo ewe 6one
YANBATENbHO, OHU >Ke [aBan 30/10Thle BeHUbl U rpaxkaaHam. KTo 6birn nepsbiii ogapeH UM,
He y3Han [ONOAMMHHO, HO Jlyumii Mn3oH pacckasbiBaeT O TOM, KTO nepsblii mogapun ero: Asn 1
MocTymuii aukTaTop, Korgay Pernnbckoro o3epa 6bin 3axBadeH narepb NaTWHAH, - TOMY,
YCUAMAMW KOTOPOro FNaBHbIM 0Opa3oM OH ObIrN 3axBayeH).

%0 Gell. VI. 4. 3-5: «Sicuti», inquit, «antiquitus mancipia iure belli capta coronis induta
veniebant et idcirco dicebantur sub corona venire. Namque ut ea corona signum erat captivorum
venalium, ita pilleus impositus demonstrabat eiusmodi servos venundari, quorum nomine emp-
tori venditor nihil praestaret...» (5) Verba sunt haec Catonis: «Ut populus sua opera potius ob
rem bene gestam coronatus supplicatum eat quam re male gesta coronatus veniat».
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yXXe B OTHOLUEHWMW NlereHAapHoro uaps NaTuHa'~', HasbiBas esn «3arHy-
ToiM». CepBuUii B KOMMEHTapuaX K 3TOMY OTPbIBKY AaeT crejyloliee ero
onpegenenune: «Lituus - 370 3arHyTbili aBrypckuii esn, KOTOpPbIM NO/b30-
BanMcb Ans 0603HayveHNs HebecHOro npocTpaHcTBa, Befb pPykol (310 fge-
natb) He A03BOAANOCH... [unam lituus - 3TO LApPCKUIA Xe3n, B KOTOPOM Oblia
BNacTb paspelleHns cyfe6Hbx THK6]»™%% Y Pomyna 6bin, BUAUMO, MMEHHO
Takoi xesn. MoaHH Jlng owwnbaeTtcs, yKasbiBas, 4TO HaBepLuMe POMY/bCKO-
ro >xesna 6bin0 ykpaweHo (urypkoli opna. 39Ta mMogudukaumusa, cornacHo
Tpaguuum (Dionys. 1Il. 61. 1), 3aMumcTBOBaHa Y 3TPYCKOB UapeMm Tynnom
lFoctunvem. Jlto6onbITHa 34ecb MOMHasA aHanorua Lapckoro >kesna ¢ aeryp-
ckuMm. Kak aBrypy He [03BONA/0Cb pa3fenatb Heb0 Ha NpaByt U NeBylo
CTOPOHbI MYCTOW PYKO, Tak W Lapl He pa3peLlanocb BeplnTb 60XecKuit
Cyf, pas3fenartb TAHKYLWMXCA Ha NpaBbiX M BMHOBATbIX 6e3 ckuneTtpa. besyc-

NOBHO, MepBOHaYanbHO Lapckuif esn 6bin 3HAKOM MMEHHO aBrypcKux non-
- 153
HOMOUMI Laps

[Janee Tpaguuua efuHOAYLWHO YKa3biBaeT B KauyecTBe 3HAKOB Cy[ebHOI
BN1acTu Uaps 12 NUKTOPOB C cekmpamu u acumamun. Ha pojib NUKTOPOB Kak
nanaveii obpawaer BHMMaHuWe [MOHMCUIA [anukapHacCKuii B cnegyioliem
oTpbiBke (Dionys. 1l. 29. 1): «3ameTUB TakXe, YTO HUYTO TaK He yaepXusaeT
nofeii oT NpecTynneHuii, Kak cTpax, oH (Pomyn) ycTpoun MHOroe ans Toro,
uTO6blI BHYWMNTL €ro, Takne, Kak MecTo B Haubonee 6pocatolieiica B rnasa
yacTn Popyma, rie OH BeplUInA cyf, BeCbMa rpo3Hblii BUL BOMHOB, KOTOPbIE
COMPOBOXAaNN ero, YACNOM B TPU COTHU, a TakKxKe (acLum U CeKupbl, Heco-
Mble 12 MYXbfMW, KOTOpble ceknu Ha Popyme Tex, Ybe MPEeCcTynneHue 3a-
CNYXWBano 3Toro, U ny6anuHo 06GesrnasBnneanyu Apyrux, BUHOBHbLIX B BeNu-
yallimx npectynneHusax». JII060NbITHO NpOCNegUTb U3MEHEHMEe 3TUX WH-
CUFHUIA B CBA3M C HEKOTOPbLIM CMATYEHWEM CYpPOBOrO apxauyeckoro npasa. -
Mpuseaem HeboNbLWION 0TpbIBOK U3 MnyTapxa (Plut. Rom. 26): «Llapb cTan
0[leBaTbCA B KPaCHbI XUTOH, XOAUN B NAale ¢ NypnypHOI KaliMoid, pa3bu-

EL Verg. Aen. VII. 168-174: ...Llapb BeMT B 4epTOru No3saThb WX... /34ecb No 06blYako
BCe Llapu npuHumany Bnepsble/>XKe3n u hacuum, 3aecb 1 xpam, 1 Kypusa 6binu...; Verg. Aen. VII.
187-188: TnK, YKPOTUTENb KOHElA, cuien B KOPOTKON Tpabee, /LLIMT CBALLEHHBIA Aep>ka n
3arHyThli >Ke3N  KBUPUHAIbCKMIA.

82 serv. Ad Aen. VII. 187: QVIRINALI LITVO lituus est incurvum augurum baculum, quo
utebantur ad designanda caeli spatia, nam manu non licebat. Quirinalem autem ex persona sua
dixit, qualem postea Quirinus habuit: nam tunc adhuc non fuerat Romulus. [Vel lituum id est
regium baculum, in quo potestas esset dirimendarum litium.] (Cp. Macr. Sat. VI. 8.1).

8 NMogpo6Hee 06 aBrypckoM xesne cm. Hke, 1.1.3.
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pan gena, CMAa B Kpecne CO CMWHKOW. BOKpyr Hero Bcerga 6bliv MOMOAble
NN, KOTOPbIX HasblBanW Kefepamu 3a pacTOPOMHOCTb, C Kakol OHW Hecnun
CBOIO Cny6y. Bnepeaw rocyfpaps Wnu Apyrue cnyXxutenu, nankamu pas-
ABUraBlne TOMMY; OHW OblIM NOAMNOACAHLI PEMHAMU, YTO6bI HEMEZSIEHHO
CBA3aTb BCAKOr0, Ha KOro UM yKaxeT Uapb. "CBA3bIBaTb" Mo-naTbiHU 6b1I0 B
apesHocTu ligare, a HbiHe - alligare, noatomy 6aKOCTUTENN MOPSALKA Ha3bl-
BalOTCA NMKTOpPaMU, a NMMKTOPCKUe nydku - 6akunamu (bacillum), néo B 1Y
[aBHIOK0 NOpy NIMKTOPbI NONb30BaNNCL He po3ramu, a nankamu. Ho BnofiHe
BEPOATHO, 4YTO B cnose "nukropbl" "K" BCTaBHOe, a CHayana Oblin
"NTOPbI", YeMy B TPEYECKOM A3blKe COOTBETCTBYET “CnyXutenu": Begb U
ceilyac elle rpeky HasblBaKT rocyfapcTBo "NeuTOH", a Hapog - "naoH"».
B 3TOM OTpbIBKE CYLUECTBEHHO TO, YTO MepBOHAYA/IbHO NIMKTOPCKUE MYYKK
coctoann u3 nanok (barilla) n nuwe nosgHee, BUAWMO, ObINN 3aMEHEHbI
acumamm, T.e. TMOKUMU NMPYTbAMKU, HaKasaHWe KOTOPbIMUW, fymaeTcs, Oblio
MeHee TSXKeNbIM.

HakoHel, Heo6XOAMMO HECKO/bKO C/IOB CKa3aTb O MEPeHOCHOM TPOHE
sella curulis, 3aMmMcTBOBaHHOM pUMAsiHAMU BCE Y Tex e 3Tpyckos. Cornac-
HO Tpaguuuu, OH BblN YKpaLIeH C/OHOBOW KOCTbiO M 6bi1 0CO6EHHO YA06€eH
TeM, 4YTO BCerfa COnpoBOXAaa Laps - U B MUPHOE BPeMs, U Ha BoiiHe. Befp
BOCCEas MMEHHO Ha HeM, Lapb 0GbIYHO BepLIW/ MPaBOCYAWE Ha (opyme
unu B noxofe. Kypy/sbHOro Kpecna, a Take KOMEeCHULbl, Ha KOTOPYK OHO
BOAPYXXanocb Npu MepeMeLieHnM Laps, Mbl KOCHeMcs 6onee MOAPOGHO HU-
e, NMpW OMUCAHUWM CEHATOPCKUX MHCUFHUIA.

TakuMm 06pa3oM, PacCMOTPEHME LapCKUX WHCUTHUIA MO3BONSET CAenaTb
HEeKOTOpble BLIBOAbLI O XapakTepe Lapckoil Bnactu™™. Bo-nepBbiX, KaK BOEH-
Hble, TaK W CyfeGHble aTpubyTbl BAAcTU Liapeil BbIpaXasucb uepes npusmy
MPUMUTUBHbBIX PEUTUO3HbIX NPeACTaBNeHUA PUMASH U 3TW acnekTbl Lap-
CKOW BNAacTM BOCMPUHMMANUCH [APEBHUMM KakK 3/EMEHTbl ONpeAeneHHbIX
CaKpa/bHbIX PUTYanoB Laps-)peua. Bo-BTOpbiX, Janeko He Bce aTpubyThl
BACTHbIX MOMHOMOYMI Laps 6biAM AUWbL ero atpubyTamu. Tak, Uapckas
KoNecHuua, KypynbHOE Kpecsio, Tora-npeTekcTa, 00YBb, 3arHyThbll Xe3n U
AaXe NIMKTOPbl GbIMU B pacrnopsXXeHUM U HEKOTOPbIX XXPEUECKUX KOerunii,
a nepBble YETbIPe WHCUTHUM NPUHAAMEXanu BOOGLLE [APEBHelLIMM CceHaTo-
paM, Kak Mbl 3TO YBUAUM Huxe. CnefoBaTeNnbHO, M caMu DYHKLWU, CBA3aH-
Hble C 3TUMMW UHCUTHUAMM, He BbINU UCKMIOUUTENbHOW MpeporaTuBoii Lapeil.

540 LjapcKkux UHCUTHMAX MOAPOBHEE CM. MOIO CTaTbio: ATPUGYThI BMACTI MArucTpaToR B
apxanyeckom Pume // IVS ANTIQVVM = [pesHee npaso. Ne 3.1998. C. 36-42.
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HakoHeL, npeAcTaBNeHne PUMASH O LAPCKOM 3010TOM KOPOHe Kak aTpubyTe
cKopee 6ora KOmuTepa, 4YeM CMepTHOTO YenoBeKa, Hecylleii nocnegHemy
pa6CcTBO, CBUAETENLCTBYET, C OfHOW CTOPOHBI, 06 06bluae 06OXECTBAEHUS
uapeit nocne cMepTW, C ApYroit - 0 MOABWBLIEMCSA MOCAE M3rHaHUA Lapei B
509 r. [0 H.3. HEFaTUBHOM OTHOLUEHUM K MHCTUTYTY Liapckoii BnacTi.
Tenepb NomnbiTaeMcs pacCMOTPeTh XapaKTep LapcKoii BnacTu U ee B3au-
MOOTHOLIEHNS C APYTUMN MOAUTUYECKUMU MHCTUTYTamu. HecoMHeHHO, Ha
cUAy 3TOFO MHCTUTYTa MOT 6bl yKasbiBaTb €r0 HacneACTBEHHbIN XxapaKTep.
34eCb Mbl CTaNKWBaeMCA C KaXYLLMMCS NPOTUBOPEUMNEM AaHHbIX TPaguLun.
WTanbaHCKWiA yueHblii C. TOHAO 06paTun BHUMaHWe Ha TO, YTO XOTA PUM-
NAHe W yHacneaoBanu WHCTUTYT LLapckoit BNacTM OT ApeBHUX NaTUHOB, OA-
HaKo y PUMASH B OTANYME OT anbBaHCKMX Liapei OH Tak U He cTan HacneacT-
BeHHbIM™®, [lelficTBUTeNbHO, JlMBUit u [uoHucuit™®, rosopsa o auHacTum
NaTMHCKMX Lapeit Anb6bl JIOHTN, BCe BpeMs YNOMMHAIOT O nepejadye BNacTy
OT 0TLA K CbiHy. UTO Xe KacaeTci PUMASH, TO Y HUX He GbiN0 HU OAHOTO
cnyyas nepejauv BNacTM MO HacneAcTBy OT OTLA K CbiHY. bonee Toro, pum-
CKMe Ljapu n36upannck «no Npukasy Hapoda v Mo PacropsKeHWto ceHaTa»™.
MocTeneHHO 6biN BbLIPAGOTAaH LEMbI MexaHU3M MPUHATMA LapeMm BRacTu.
Befib ye Nepsblii pUMCKMiA Liapb NOAYYNA BAACTb MO PEeLIEHUI0 HApOAHOrO
co6panua’®®. [1060MbLITHO, YTO MOCNe ero CMepTW B TeuYeHWe LeNoro roga

PUMOM yNpaBAsnM CeHaTOpbl MOCPEACTBOM MHCTUTYyTa MexayuapcTens'®.

VIHCTUTYT 3TOT 40CTaToOYHO NOAPOo6HO onuckiBaeT Auonucuit’®, He wmeHee

1% TondosS. Profilo di storia costituzionale... P. 104.

B&Ljv. I. 3. 1-11; Dionys. 1. 70-71.

821 jv. 1. 49. 3: ...populi iussu, auctoribus patribus.

%8Djonys. 1. 6. 1: V1 BOT Toraa PoMyn, KOrja NPUHAN HadeXkHble (3HaMeHus) OT 6Goxke-
CTBa, CO3BaB Hapof Ha HapofHOe cobpaHue W O6BLABMB O MPOPOYECTBE, HAa3HAYaeTCA UMK
Liapem; W OH ycTaHaBnMBaeT /19 BCeX 06blyail He MPUHMMATb HU LAPCKOA, HU Apyroro Buia
BNacTU, eciu 6O>KeCcTBO He M3peyeT UM npopoyecTBo. Il. 7. 1: POMyn, HasHaYeHHbIA, TakuM
06pasom, noasMK U 6oramu Lapem, 06elaeT ObITb CUMbHLIM U He GOALLMMCA OnacHoCTel B
BOEHHbIX [Jefax W pasyMHO W Haunyywum o6pasom ynpasnsTb rOCYAapCTBOM.

**Dionys. 1. 75. 1: A nocne cMepTu Pomyna nonuc 6bin 6e3 Laps B TeueHne 0AHOTO roja.

%0 Dionys. 1. 57. 1: A Ha crefyloLMii FOA HUKAKOW PUMCKMI Lapb He Bbin HasHaueH, HO He-
Kas BMacTb, KOTOPYIO HasblBaAOT ME>KAyLapCTBMEM, HasHa4eHHas KakuM-TOo 06pa3om,
cTana 3a60TnThbcA 06 06wWMx (fenax). 3anucaHHble B ceHaT PomynoMm u3 naTpuuueB 4MCiOM
200, Kak # ckasan, 6blnv pacnpedeneHbl No Aekypusm. 3aTem, 6GpPOCUB >Kpebuii, OHW 0T aanm
nepBbIM LeCcATY NOMYYMBLUMM MO >KPebuio ynpasneHue noaucom Bbiclyto BrnacTb. . 57. 2: Ho
OHW LiapcTBOBAr/ He BCE BMECTE, HO Ka>K[blii Ha OCHOBE [efeHns Mo NATb AHel, B TeyeHue
KOTOpPbIX OH UMeY hacumm 1 OCTalbHble CUMBOMbLI LAPCKOro AOCTOMHCTBA. W nocne Toro, Kak
npasun NepBblii, OH NepefjaBan rereMOHWI0 BTOPOMY, @ OH - TPETbeMy, U 3TO MPOUCXOANNO
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[eTanbHO M3y4YeH OH W B cospemeHHOW ucTopuorpadgun®®’. Nnwe nop aas-

NeHWeM Hapofda «OTubl» FOpofa CKAOHWAUCH K U36paHuWi LapeM WHOCTpaH-
ua Hymol Momnunua®®?, 3ToT uapb Takxe 6bln M3bpaH No Bone ceHata U
nytem u3bpaHus B HapogHOM cobpaHuu. TOT xe cnocob m3bpaHua Mbl Ha-
XO0AMM B OTHOWEHWW cheaylouwero uaps - Tynna Foctunana®. Mpu us6pa-
HUKM cnefgytowmnm uyapem AHKa Mapuua WHCTUTYT BbIGOPOB paccMaTpuBaeT-
cA Tpaguumen yxe Kak ycTosswuniica obbluaii*®. TewgeHuns Kk Hacnegosa-
HWI0O LapcKoif BnacTW OT OTuUA K CbiHY nepBbli pa3 nposBunachb NUlWb Npwn
n36bpaHum TapkBUHWA [peBHEro, ofHako nNonbiTKW cbiHOBeW AHka Mapuus
nony4uTb OTLOBCKWIF npecTon okoHumnuch Heypayeil. Bonee Toro, Tapkeu-
HWIf, no pacckasy Jlnsus, BnepBble npuber K npegBbl6opHOl arutauum B

BNNOTL A0 nocnefHero. Mo uUcTeYeHUN >Ke NATUAECATULHEBHOrO CPoOKa MepsbiMi AeCATbIO
NpasuBLLMMKM fipyrie AecaTb MPUHAMAAM BNacTb M OT HUX - ONATb-Taku fpyrve.

8! Mogpo6HBIii 0630p ncTopuorpatmn cm.: leMeHThesaB.B. Pumckoe pecry6inKaHCKoe
mexgyuapcTseme... C. 20-25.

I""Dionys. M. 57. 3: Korga >e Hapofy, paccep><eHHOMY nepeMeHamu NonoXKeHWs, Moka-
3a10Cb (Hy>KHbIM) NpeKpaTWUTb BNacTb AeCATM NpaBuTeneid 13-3a TOro, YTO OH He UMeeT Hu
KakKoro-nnbo nofo6HOro (MM) NpeanoyTeHWs, HW (JaHHbIX) OT MPUPOAbl, TOrfay>< CeHaTopbl,
€03BaB Maccy Nofiell Ha HapofHoe cobpaHue No Tpubam u Kypuam, daun emy (T.e. Hapoay)
paccmMoTpeTb (Bonpoc) 06 ynopAgoUeHUn ynpasneHns, XoueT OH MnopyunTb obliee [eno uapro
unn roguyHbiM npasuTenam. 1. 57. 4: Ho Hapog He npuHsan Bbibopa Ha cebs, a nepefanpelle-
HUe (gena) ceHaTopam, 4TO6Gbl NPU3HATb, Kakoe Gbl OHW HU MOCTAaHOBWM, NpasneHue (cp. Liv.
I. 17. 7-11). Dionys. W. 60. 3: A korja nocne sTOro COCTOAYOCH HApPOAHOe cobpaHue, Ha KOTOo-
pom Tpubbl ronocoBaiM 3a Hero no Kypusm, W Korga naTpuuuu ofobpuiv pelleHne s Hapog-
HOW MacCbl 1, HaKOHeL, eLle aBrypbl O6HApPY>KUNM 6naronpuATHbIE 3HAMeHWs, MofaHHble 60-
>KecTBOM, Hyma npuHan BnacTb.

%3Djonys. 11I. 1. 1: A nocne Toro, Kakymep MoMnMunii, CeHaT, BHOBb MOMYYUB BAACTh B
06LLUMHe, pelumn ocTaThCs Npu TON >Ke opme NpasaeHns U, MOCKOMbKY W 4EeMOC He Mpuiuen K
VHOMY peLUeHio, HasHa4yaeT M3 uucna CTapeilunH Tex, KTO OyAeT npaBuTb MedKAyLapcT-
BEHHOI BNacTbi0 Hekoe ornpedeneHHOe KONMYeCTBO fHE, W OHM 0OBLABNAOT LapeM TOro, Koro
no>kenan femoc, Tynna i bcTuams, Takoro BOT npoucxodkgenus, ill. 1.3: Tyw FocTuuwii...
ObIrn 06bABNEH Li@peM 1 MO rofIoCOBAHNIO rPpa>kaaH, NPOBEJEHHOM O HEM COrMacHO 3aKOHY, K
noTOMYy, YTO GOXKeCTBO 61aronpUATHLIMU 3HAMEHUSMU MOLTBEPAUIO TO, 4YTO 6bINO PeLleHo
HapogomM. Cp. Liv. I. 22. 1: Hapog u3bpan uapem TynyalocTuums... OTUblyTBEpANYM 3TO
peLLieHue.

%Dionys. 1. 36. 1: Mocne cmepTy Tywa FOCTUAMA MeXKAYLAPK, Ha3HaueHHble CeHaToM
B COOTBETCTBMM C OTEYECKUMU 06bluasMmu, u3bpain Lapem rocygapcTsa Mapuus, npossaH-
HOro AHKOM. W Korga Hapof, NoATBepAUN pelleHne CeHaTa W 3HaMeHus, ugyline oT 6ora,
oKasanmcb GnaronpusTHbIMM, Mapuuii, npogenas Bce Heob6XoAMMOE MO 3aKOHY, BCTYNUN BO
BNacTh... Cp. Liv. 1. 32. 1: Mo cmepTu TyTa BHOBb, KakyCTaHOBUNOCL UCKOHW, BCA BNAaCThb
nepewna K oTLUaM W OHW HasHauunM WHTeppekca. Ha co3saHHOM WM CXOfie Hapogd u3bpan
Lapem AHka Mapums, oTubl yTBepannm aToT Bbl6op; Cic. De rep. U. 31.
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Hapofe 3a CBOW KaHAWAATYpy Ha AO/MKHOCTb Uaps . 34ecCb TakXe peub
MAeT 0 COXpPaHeHWN OTeyeCcKUX 06GbiuaeB M 3akoHa 06 M36paH™ wuapsa. Lanb-
Helilne M3MeHeHUs NPOUCXOAAT Npu nepefaye LAPCKOW BnactTu oT TapKBU-

Hua Kk Cepsuto Tynnuio. MpuBAMXKEHHBIN K uapckomy npectony, Cepsuii
166

nepsoe BpeMsa Mmocne CMepTU Lapa MpaBun NUWb € cCOrnacus ceHata ",
TONbKO YNMPOYMB CBOK BacTb, pewnnca obpaTtntbca K HapoAy 3a nojTeep-
XAeHWeM CBOMX NonAHOMounit'®’. OpHako W 34ech OH HapylWUn oTeyeckue
o6bl4au 1 3aKOHbl 06 W36paHUM Laps, MUHEBAR WHCTUTYT Mexayuapei u
yTBepXfeHWe CBOeW KaHAMAaTypbl ceHaToM . TeM He MeHee NMOAHOMOYMWA
CepBus Tynnua 6binn 6onee uUAuM MeHee 3aKOHHbIMM, a 6narogaps npose-
feHHbIM peopMaM UM YMepPeHHOCTM MpaBfeHWs ero BfacTb paccMaTpuBa-
nacb Kak «3akoHHas u cnpaBeganueas» (Liv. 1. 48. 8). W nuwb npasBneHune
nocnegHero uaps TapkBuHus Fopaoro Tpaguuus B OAWH TFONOC HasbiBaeT
ysypnauueii BnacTu M TupaHudyeckoir dopmoii npasnenna®®. Tupanns sTa
BblpaXxanacb MMEHHO B TOM, UYTO BnacTb TapkBuWHUA [opforo He 6Gbina yT-
BepXAeHa HU ceHaTOM, HW HapofoMm. [la u B nMepuoj CBOEro npaBneHUs OH

MJDionys. I11. 46. 1: Mocne cmepTu AHka Mapuusi ceHaT, YNOMHOMOYEHHBIA HApOLOM

YyCTaHoBNTb Ty (DOpPMy npaBneHus, KOTOPYyl OH CuYMTan HeoOXOAMMOW, CHOBA peLuny
BOCMNONb30BAThCA TOW >Ke (hopMOil W HasHauun medkgyuapeid. Te >ke, cobpas Hapog Ha
BblGOpbLI,  M36pann Lapem Jlyuns TapKBWHWA W 3HaMeHUs 6OXKecTBa MOATBEPANN peLle-
Hue Hapoga... Cp. Liv. I. 35. 1-2: TapkeuHWii HacTauBan, 4TOObl Kak MOXKHO CKopee
cocToAnoCh cobpaHue, KOTOpoe u3bpano Obl Laps.. 2. OH, Kak nepefaloT, Obll MepsbIM,
KTO WCKaTeNbCTBOM AOMOraicsi LapcTBa M BbICTYMW Cpeyblo, COCTAaBNEeHHON And npu-
BNeYeHns cepfel, NpocToro Hapoga.

"8Liv. I. 41. 6: Cepsuii, OKpy>KuBLUWiA Ce6s1 CTpa>Keii, NepsbIii CTan NPasuTb LLb C CO-
13BONEHNA OTLOB, 6e3 HapoAHOro u3bpaHus.

%7 Liv. 1. 46. 1: Cepsuii... peLuMACs 3anpockTh HAPOJ, ><enalT MM, NOBENeBaloT N OHM,
4TO0Obl OH Haj HUMM LapcTsoBan. Cepsuii Gbln NPOBO3rNALLEH L@PeM CTOMb eAUHOAYLLHO, Kak,
no>kanyii, HUKTO A0 Hero.

%8Djonys. 1V. 40. 2: PaHblue nocne cMepTu Laps 6bIrn 06bluali, YT06bI Hapopd NPefoCTas-
NAN CeHaTy NpaBo yCTaHOBUTb Ty (hOPMY NpasfeHus, KOTOPYK OH cunTan Heobxoaumon, wu
ceHaT u3bupan Me>KAyLapeid, KoTopble M HasHayanm Haunydwwero uaps... IV. 40. 3: TyTwii,
HaobopOT, BrepBble... ObIM Ha3HAYEH OAHUM HAPOLOM.

®Dionys. V. 80: [lpyrvie Lapu nofy4anm BNacTb COrNACHO OTEYECKUM OBbluasM U 3aKo-
Ham OT Bac, BO-NMePBbIX, MO MOCTAaHOBNEHMIO CeHaTa... 3aTeM MOCPEeACTBOM HasHaueHus
me>Kayuapeii... nocne 3TOro NOCPeACTBOM r0ONOCOBaHUS Hapofa B HapogHOM COGpaHWM, Hako-
Hel, MOCPefCTBOM MOATBEP>KAEHNS aBrypuid, >KepTBOMPWUHOLLEHWA W ApYrUX 3HaAMEHWI...
Kakum >ke 13 3Tux cnocobos fobuncs BnacTu TapkBuHWIA?.. OH MOnyuun ee OpPy>KUEM, Hacu-
JIEM U 3ar0BOPOM 3/7104€eB B COOTBETCTBMUM C 06blyaeM TupaHos... Cp. Liv. 1. 49. 3: U Tak
KaK, KpoMme cuibl, He 6birnoy TapKBUHWA HUKAKOro npasa Ha LapcTBO, TO W Npasui OH He Nno
npuKasy Hapoda U He yTBEP>KAEHHbI CeHaTOM.
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CBE/l Ha HeT BNacTb CeHaTa U HapofHbIXx cOBpaHuWii. 3TO, COrnacHo Tpagu-
LMK, N NOCNYXWUN0 OLHUM U3 OCHOBAHWI AN N3rHaHUA TapKBUHWEB.

Takum 06pa3om, AOMKHOCTb pekca B Pume umena BbIGOPHbLIA M HeHa-
cneAcTeeHHbI xapakTep'’’. Kak e Torga 06bACHUTH HECTHLIKOBKY C CUCTe-
MO HacnegoBaHus anbbaHCKMX Uapei? Bo-nepBblX, HEOOXOAWMO Y4UUTbI-
BaTb, YTO WCTOYHWUKM OTHIOAb HE OTPULAIOT TOT (PaKT, YTO W NIATUHCKKE
Lapu, NpuHMMasa BNacTb OT OTLA, YTBEPXAaNIUCb CEHATOM U HapofoM. 3fech,
BO3MOXHO, WMMEN0 MeCTO CcouveTaHuWe YCTOWUMBLIX POLOBLIX Tpaguuuii Ha-
CNeACTBEHHOW W O4HOBPEMEHHO BbIOOPHOIW BMacTU BOXAA. PuM >xe 6bin
pa3BuBalLMMCA, a clefoBaTesbHO, HeyCTOMYMBLIM 06LLEeCTBOM, B KOTOpOe
MOCTOAHHO B/IMBANNCL BCE HOBble M/IEMEHA, W B TaKWX YCNOBUAX Tpaauuusa
HacnefoBaHUA BNacTW He MOrna peann3oBaTbCA, TakK Kak MpaBuUTENb [O/KEH
6bln ycTpamBaTb BCE 3THWYECKME 4aCTU PUMCKOW 06LWUHbI, Kak 370 6bln0 B
cnyyae ¢ msbpaHvem Hymobl Momnunus. Kpome Toro, kak otmedvaet C. TOH-
[0, NaTWHCKWe ropofa OTHIOfb He BCerja W He Be3fe WMeNu HacfeAcTBeH-
Hyl0 LapCcKyl BnacTb'’. Tak, anbbaHcKuii uapb Knayunuii, HasbiBaembiii
TaKxe MpeTopoM M cTpaTerom'’?, 6biN CMeHeH Ha cBoeM nocTy Meuunem

dydeunem, KOTOPbIA 6biN AULIL FOANYHLIM AMKTaTopom' ™S,

WTak, Tpaguuma nsobpaxaeT pekca MOXW3HEHHbIM MarucTpaTom, fes-
TENbHOCTb KOTOPOro 6bina nofymHeHa 06bl4aaM, WX, BbIpaXadacb A3bIKOM
aHTUYHbIX aBTOPOB, «3aKOHaM» PWUMCKOI apxanmuyeckoi O6WMHbI. VoaHH
Nupg (De magistr. 1. 3) nogyepkuBaeT, 4YTO PMMCKUIA Lapb He UMen npasa
«filenaTb YT0-1M60 BHE 3aKOHOB NOCPEACTBOM CaMOBMAacCTbfl, HO 0653aH 6biN
yTBepXAaTb MOCPEACTBOM [0N0COBaHMA TO, 4YTO OJ0OPEHO HauyyLUMK
rpaxgaHamu rocygapcrsa». MoaHH Jlug cumTan, 4To B TO BPeMs Kak «obpa3
feicTBuiA Laps 06ycnoBieH 3aKOHOM, TO ANA TupaHa (HaobopoT) nt6oi ero
06pa3 aeiicTBuiA 3aKOHeH». Cpa3y BCTaeT BOMPOC: & YTO MPOMCXOAMO0, eciun

""® NonbiTka A.B. KonTesa [l0Ka3aTb Hanuuve B PUMe CMCTEMbl HacnefoBaHUs LapCKoi
BMacTW Mo MaTepuHcKoid mHum (KonTes A.B. Pum 1 Anbba: K npo6ieMe HacnefoBaHUs Lap-
CKOVA BnacTu B apxauyeckom Pume // Mpo6nembl 3BONOLMM OBLLECTBEHHOTO CTPOA U MEXAyHa-
POAHbIX OTHOLLEHWA B UCTOpPWW 3anafHoeBponeickol Lmeuansaumm: C6. Hayy. Tp. Bonorga,
1997) He MMeEeT NPaKTUYECKWU HWUKAKOrO MOATBEPXAEHUS B UCTOUYHMKAX. EAWMHCTBEHHBIA cny-
Yaii, Korfia Lapckas BnacTb goctanacb AHKY Mapumio - cbiHY fovepy Hymbl Momnuams, He
[laeT CKONMbKO-HNOY/b Cepbe3HbIX OCHOBaHUI ANS TakuxX MPegnonoxeHwid. Befgb Bce, YTO Ham
M3BECTHO O CUCTEMe HacrefjoBaHWs BOO6LLE, Kak B PuMe, Tak 1 B Anbbe, roBoput B Nosb3y
nepefiaun BacT OT OTLA K CblHY.

" Tondo S. Profilo di storia costituzionale... P. 114,

22Fest. 196. 9; Dionys. 1. 9. 3.

Liv. 1. 23.4,1.24. 9; Dionys. 1lI. 5. 3.
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Lapb BCe Xe Hapylan obbiyan NpefikoB N 3aKOHbI? APKUM NPUMeEpPOM Haka-
3aHuUA 3a 6e33aKOHHbIe [eicTBUA Lapa ABNAeTCH W3rHaHwe TapkeBuHus [op-
poro. CaHKuMeld 3a ero npoTMBOMpaBHble [elcTBMA (MocAraTensCcTBO Ha
4ecTb PUMCKOI MaTpOHbI) 6bII0 U3rHaHWe BCcero poga TapkBuHMeB K3 Puma
» KOH(uckauma nx nmywectsa (Dionys. V. 13. 2; Liv. Il. 5.1). Mojo6HbINA
Xe cnyyaii npousowen ¢ Tynnom [ocTuavem, KOTOpbIA Obln HakasaH Kak
6bl camum KOnNuTepom, Mo OAHOW Bepcuu, 3a HeBepHOE WCMOJSIHEHWE OTeue-
CKMX 00psAf0oB U xepTBonpuHoweHnidi (Liv. 1.31. 8), mo gpyroii - 3a 3aMeHy
0TEYEeCKUX O0OPAAOB MHO3EMHbIMU, YYXAbIMU PUMISHAM >KEPTBOMPUHOLLE-
Huamu (Dionys. 1ll. 35. 2). CornacHo npefaHuio, KONuTep YHUUTOXWUN B
OlHe He TOJ/IbKO CaMOro Liaps, HO W Becb ero poj u BCe ero uMMyLecTso. [fa-
6bl MOA06HbIE HAapyLIeHNA CO CTOPOHbI NN Lapeil AW Koro 6bl TO HU 6b110
13 PUMCKUX TPaXaH He NPOMCXOAWUNMN, OTLbl-CEHATOPbLI, MPexXJe BCero Te,
KOTOpble 6biAM MOCBALLEHbI B )XPEYECKWIA CcaH, Cnefunu 3a MpaBUbHbIM
UCMONHEHVEM OTeYyeCKMX 00blyaeB M 3aKOHOB. TaK, W3BECTEH MpeLefeHT,
Korga uapb TapkBuHMWI [peBHMI MblTancs HapywuTb 3akoH Pomyna 06
aycnuuusax, cosfias Tpu HOBble TPMOLI, He NOCOBETOBaBLUIMCL C Goramu. AB-
ryp ATT HaBuil Hanoxwun 3anpeT Ha 3TOT 3aKOHOMPOEKT uaps u 6nectawe

BLIMFpan BO36YX/EHHLIN NPOTNB Hero Lapem cyae6HbIi npouecc™.

HakoHeu, 60/1bWwON WHTepec ANA 06BACHEHUA BNACTHLIX MOMHOMOYWIA
uapsa fdaeT pacCMOTPeHWe PenurnosHOro npasfHecTBa MW3rHaHWsa uUaps
(regifugium). OueBuAHa cBA3b 3TOro npasgHecTsa ¢ cobbiTusMuU 510 r. fo
H.3. C W3rHaHmem uapa TapkBuHMS [OpAOro M ycTaHOBNeHWeM pecny6nm-
k'™, OpHako ewe E.T. Mepunn'®, a 3a HUM U MHOrMe fgpyrue yueHsble,
uccnefys 3T0T NpasfHWK, BbILENWAN B HEM BecbMa LpeBHMe NnacTbl, y6ex-
fawolme Hac B CyLLeCTBOBaHWW 3TOro npasgHecTsa 3agonro go 510 r. fo
H.3., BbITb MOXET, elle [0 BO3HWKHOBEHNs camoro Puma'’’. CornacHo Takoii

MHTepnpeTauun, exerogHo ¢ 24 no 28 ¢espans Lapb NULWIANCA BCeX CBOUX

4 Liv. 1. 36. 2-6; Dionys. IlI. 71. Cm. Takke: CMopukos A.M. Regnum et sacrum: o xa-
pakTepe uapckoii BnacTu B [peBHem Pume // IVS ANTIQWM = [pesHee npaso. No 10.
2002. C. 52, npumey. 97.

' Radke G. Fasti Romani: Betrachtungen zur Friihgeschichte des romischen
Kalenders. Munster, 1990. S. 50 f. WcTopuorpadguio Bonpoca cM. Takxe: CMopu-
koBA.M. Regnum... C. 43 cn.

8 Merrill E.T. The Roman Calendar and the regifugium // Classical Philology. 1924.
Vol. 19. P. 20-39.

Y7 Cm. peTanbHbIii 0630p MCTOpUOrpatuy Mo 3Toi npo6neme: [leMeHThesaB.B. Pumckoe
pecnybnunkaHckoe Mexayuapctaue... C. 39-41.
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MOMNTUYECKUX U CaKpaibHbIX MOJIHOMOYMIA N Ha MATb AHel Ha ero MecTo B
LOKHOCTb BCTynan WHTeppekc. COOTBETCTBEHHO NATb [fHeli npaszgHuka
regifugium 6biNM AHAMK, BO BpeMsi KOTOPbIX PEKe OCTaBajcs He y Aen B
0XWAAHWUM BbIPaXEHWUs [OBEPUS UM HELOBEpUsl OTLLOB-CEHATOPOB K Aenam,
KOTOpble OH COBepllan B TeueHue rofa. BosBpallasch M3 NATUAHEBHOIO
GercTea, Lapb B MapTOBCKME KajeHAbl BO3Bpallan ce6e U CBOW BfnacTb 6e3
Heo6XOAMMOCTU NPOBEAEHWS HOBOM WHaBrypauuu u Hoeoro lex de

imperio’®.,

Becbma BaXHO CpaBHUTb 3TOT puUTyan C ApeBHelWwum, 3apukcmpo-
BaHHbIM ewe 3akoHamu XII Tabnuy npaBom Tpex Houveir (ius trinoctii),
MO3BONAKOLWMM XKEHe He MepexofWTb MOA BNacTb MyXa B CUIYy MpepbiBa-

179

HWA TOLWYHOIO CPOKa AaBHOCTW BNajeHus e . TO Xe puTyanbHoe npe-
pbiBaHWe [aBHOCTW BnajeHUs uUaps, NPOWCXOAMBLIEE BO BPeMsa npasfHe-
cTBa regifugium, He no3BOAANO LAPK paccMaTpuBaTh CBOK BacTb Kak
dominium, o6peTeHHbI NOCPeACTBOM AAaBHOCTMW BafeHWS.

Takum 06pasom, MOXHO cfhenaTb CnefylolWwmnii BbiBOL. HeCOMHEHHO,
BNacTb Laps Hocuna orpaqueHHblﬁ XapakTep M KOHTPO/MMpoBanacb Kak co
CTOPOHbI CeHaTa, Tak 1 CO CTOPOHbI HapogHoro cobpaHusa. Llapb 0653aH 6bin
BO BCEM C/efoBaTb OTeYeCKMM 06bluasM W 3aKOHaM, W MO3ITOMY €ro nosHo-
MOYMA CONOCTaBMMbl C MOMHOMOYMAMMN MOXM3HEHHOTO Marucrpara.

OfHaKo 3TO OTHIOAb He 03Ha4yaeT, YTO Uapb Obln YeM-TO BpOAe Mapuo- .
HeTKW B pyKax maTpuuMaHCKOro ceHata. Ero nonHomouus B 3akoHogaTesb- .

HOli 1 cype6HOl cdepe 6bIAM JOCTaTOYHO O6WMPHBLI. KOHEYHO, M 34ech 3

cnefyeT BbIAeNUTL CTeneHb, rpaHuLbl 3ToW 06WwNUpHOCT. Kak crnpaBegnnso -
oTmeyaeT C. ToHAO, NpPaBoBble 06bIYaM 3MOXN Liapeil 4acTo POXKAAIUCH U3 §
Cyae6HbIX MpeLeaeHToB, T.e. U3 CyAe6HbIX pelleHnil cyBepeHa Mo KOHKpeT- §
HbIM genam™®®. 06 aTom npamo roBopuT [uoHUCKii ManMKapHaccKuil B CBA3N
C onucaHuem uctopum npuHATUA 3akoHoB XII Tabnuuy. Tak, OH nNuLeT j
(Dionys. X. 1.2): «Torgay puUM/sH... ele He BCe MPUHLMMbLI NpaBoCcyaus
6b1nv 3anucaHbl. Ho nepBoHayanbHO MX Lapy BEPLUMAN NPaBoCYfWe NULb B
OTHOLUEHWUW TeX, KTO WCKan ero 4yepes cyf, a NPUHATOe MU cyAebHOe pe-

LeHVe U Gblo 3aKOHOM». OfHAaKO B TexX CAyuasx, Korga oT uapeli Tpe6oBa-

1 r"GuarmoA Regifugium, quando e perche // Labeo. 1996. P. 389-393.
® Lex XII tab. VI. 5: 3akoHomXIITabnuy, onpesfeneHo, 4TO ecin Kakas-nmbo )KEHLLWIHa i

He >KenaeT TakuM Cnocobom (I'IOCTOFIHHbIM CO)KMTEI'IbCTBOM) I'IepeVITVI nog BnacThb My)Ka

TO OHa [O/MKHA eXEerogHo OT/Ny4yaTbCs W3 CBOEro JOMa Ha TPW HOYM W TakuM 06pasom
npepbIBaTb FOAUYHOE [AABHOCTHOE BnadeHve (eto).
% Tondo S. Profilo di storia costituzionale... P. 117 sg.
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Nnocb co3fiaHne o6LwmnX NpaBoBbIX HOPM, OHW 00653aTeNbHO YTBEPXAANU UX B
KypuaTHbIX (Unu nocne pedopm CepBua TYNnua - LeHTYpUaTHbIX) KOMULK-
Ax. Tak, MomnoHuii B Aurectax (D. 1. 2. 2. 2) nuweT, 4TO «TakKUM 06pa3om
n cam (Pomyn) BHeC Ha 06CyX/ieHVWe Hapofa HEKOTOPble KypUaTHbIe 3aKOHbI;
BHOCWUAN MX W nocneaytowme uapu»'®. Camo HasBaHMe «KypuaTHbI 3aKOH»
CBMAETENbCTBYET O CMocobe ero NPUHATAA - B HapofHbIX cO6paHMAx Mo
Kypuam. [uoHucuii FannkapHacckuili Takxe roBOPMT O TOM, YTO CO BpeMeH
Pomyna yTBepXfeHuWe 3aKOHOB Obl0 npeporatueoii Hapoga (Dionys. Il.
14. 3). [fanee, n3BECTHbI NpAMble YKa3aHWA WUCTOYHUKOB Ha YTBepXAeHue
HEKOTOPbIX KOHKPETHbIX 3aKOHOB B HapofHblX cobpaHuax. Tak, LiuuepoH
nuwert: «/labbl Bbl MOHANN, CKONb MYAPO Y>XK€ HalW Lapu npesycMoTpenu,
4YTO HEKOTOpble MpaBa JO/KHbI O6bITb faHbl U Hapogy... A yKaxy, uto Tynn
FocTunuit gaxke 3Hakamy CBOEro LApPCKOro AOCTOMHCTBA PeLlunics BOCNO/b-
30BaTbCA TOMLKO MO Npukasy Hapoga. Befb (oH mpocun npukasa o TOM),
4yTo6bl 12 nuKTOpam ¢ acymsMu 6bI10 [03BOMEHO LIECTBOBATL NEPeS HUMY.
HakoHel, [uvoHucu# [anMkapHacCKuM pacckasbiBaeT B OTHOLIEHUM Uaps
Cepsua Tynnus, 4to «OH YTBEPAWUN 3aKOHbl 06 06A3aTenbCTBax W MNpaBoOHa-
pylweHuax B KypuatHoMm cobpaHum» (Dionys. 1V. 13. 1). B gpyrom mecTe OH
TakXKe YyKasblBaeT OTHOCWUTE/NbHO LeHTypuaTHoi petopmbl Tynausa, 4To
«KOrfa Hy>XHo 6bln0 M36paTb MarucTparta, nM60 yTBEPAUTbL 3aKOH, NM60
061bABUTL BOWHY, OH CTan cobmpatb Hapof He MO KypusaMm, a Nno LeHTYypuam»
(Dionys. 1V. 20. 3).

WTak, uapu npefcTaB/ieHbl B TPAAULMAM NKLIb KaK CO3AaTesIn 3aKOHOMpO-
eKTOB, 3aKOHOZATEe/leM € B MOJSIHOM CMbIC/Ie 3TOF0 C0Ba Gbl caM PUMCKUT
Hapog. [elicTBMTENbHO, 3aKOH BO BCEX PUMCKUX OPUANYECKUX UCTOUHMKAX
BCErJa OMpefenseTcsl Kak «npukKas Hapoja», a He Kak BONeW3bsBAeHUE La-
pa'®. CnegosaTensHo, noHaTuA leges regiae u leges curiatae MAEHTUYHbI U B
MepBOM C/lyyae yKasblBAeTCs MWL HA TO, YTO OHU MPUHSTbLI N0 UHULMATUBE

Lapelf, a BO BTOPOM - UTO OHW YTBEPXZEHbl B KYpUaTHbIX KOMULUSIX.
OfHaKo Mbl YXKe OTMeuanu, 4YTo Npu OTCYTCTBUM OO6LYMX 3aKOHOB WX
pOnb BbLINOMHANM cyfe6Hble pelleHus uapeil. Cuny 3aKOHOB 3TW Cyfe6GHble
pelleHns UMeNu ellie M NOTOMY, Y4TO caM CcyAebHbI npouecc umesn dopmy
coBellaHus ¢ 6oramu 1 Lapb NOCpPeACcTBOM CBOero cyfge6Horo »esna - lituus

Al Pomp. D. 1.2. 2. 2: Etita leges quasdam et ipse curiatas ad populum tulit: tulerunt et se-
quen}es reges.

Gai. Inst. I. 3: Lex est, quod populus iubet atque constituit. Cp. Cic. De leg. I. 19; lul.

D. 3.32.1.
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BEpLIW/ NpaBocyfive UMeHeM HOmnTepa. Kak BepXOBHbIA Xpew, OH cTosn
Hajf, BCEMW MPOYMMU Xpeuamu U OTLAMM-CeHaTopaMu WU MOT C MOMOLLbH
aycnuumii cam Bonpoluatb 60roB No TOMy UKW MHOMY Aeny. Befb B fpeBHeit
Mepapxmu COCMOBUS XPEeLOB MMEHHO Lapio OTBOAWUIOCH MEPBEHCTBYHOLLEE
MEecTo, TaK Kak OH B CaKpa/bHOW ctepe cuMTancs cambiM MOTYLLECTBEH-
HeIM'®, Tak, Mbl 3HaeMm, 4To faxe U B pecnyBANKaHCKMI Nepuoj Lapb XepT-
BOMPUHOLLIEHWI, KOTOPLIA, €CAM FOBOPUTL O €ro BesnMuuW, 6bi1 Wb Cha-
601 TeHbIO NPEXHMX Liapeid, TeM He MeHee TaK Xe, Kak U HeKoTopble Apyrue
XpeLbl, UMen MpaBo M3[aBaTb 34UKTbl U AEKPETbl, 06bACHAOWME TOT MK
NHOIA cakpanbHbIl MHCTUTYT™®*. CnepoBaTensHo, u apesHue Lapu obnaganu
TakMM NpaBoM.

B cBA3M C 3TWM O4YeHb BaXKeH TaKOW NpPaBOBOW WCTOYHMK, KaK KOM-
MEeHTapuu Lapeil K 3akoHam (commentarii regum). B coBpemeHHOI HOpu-
LWYecKOW NnuTepaType WHOrAa NyTalT COOGCTBEHHO LAPCKUE 3aKOHbl K
Lapckne KoMMeHTapuu k HuM™®. Mexgy Tem KOMMEHTapuu He MMenu
CWUNbl 3aKOHA U Ha HUX MOXHO 6bIN0 ONMPaTLCA NULWbL B CUYy aBTopuTeTa
Lapei, Tak e Kak B 605ee NO3gHUIA Nepuoj CCbinanncb Ha KOMMeHTapuu
topucToB. LnuepoH, 3awmuwas B cyfe Aeno Pabupusa no 06BMHEHUIO ero
B rocygapctseHHoM npectynneHun (perduellio), ccbinaetca Ha KOMMEH-
Tapuu uapeii’®. Oco6eHHO 4acTo CCbINATCA Ha KHUTU M KOMMEHTapuu
Hywmbl ToMnuanMa K 3akoHam O >XepTBOMpuHoweHuax. Tak, Jluuii yno-
MUHAeT KOMMeHTapuu Hymbl K XepTBOonpuHoweHuam HOnutepy 3nu-
uuto (Liv. 1. 31. 8), a MnuHUA B CBA3N C 3TUM FOBOPUT O «KHUTrax Hymbl»
(ex Numae libris. - Plin. N. h. XXVIIIl. 4). KommeHTapun Hywmbl 6biu
ncnonb3oBaHbl U AHKOM Mapuuem npu npuBefeHUM UM B MOPALJOK 06-
LLeCTBEHHbIX CBAWEHHOAehcTBMIA (Liv. 1. 32. 1; Dionys. Ill. 36). MnyTapx
yNOMWHAET KOMMeHTapuu Hymbl 0 XepTeonpuHoweHuax KOnutepy oe-
peTpuio, CBA3aHHbLIX C 3aXBaTOM BOeHHbIX Tpodees (Plut. Marcel. 8).
N3BeCTHbI Takxe KomMmeHTapuu CepsBua Tynnus K ero >ke 3akoHam no
ueHTypuaTHoii pecdopme’®. Tak, no pacckasy /fIMBuA, BbIGOPLI NepPBbIX

"**Fest. Ordo sacerdotium. P. 198 L. TekcT 1 nepesog, ®ectacm. Bbilwe, 1.1, npumey. 44.

®DeFrancisciP. Primordia civitatis... P. 556; Varr. L. L. VI. 13.

'8 CM., Hanpumep: MoaecToB B. PUMcKast MMCEMEHHOCTb B Mepuog, Lapeid... C. 33 cn.

'8 Cic. Pro Rabir. 15: ..cum iste omnis et suppliciorum et verborum acerbitates non ex
memoria vestra ac patrum vestrorum sed ex annalium monumentis atque ex regum commentariis

conquisierit (TaK KaK OH BbIMCKaN BCE 3T XKECTOKOCTU HakasaHuil 1 CMOB He U3 Balleil nams- !

TV 1 NamMATX BalMX OTLOB, @ M3 NAaMATHUKOB aHHAlOB M 13 KOMMEHTapKes Liapeii).
¥ MopecToB B. YKa3. cou. C. 34.
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KOHCYNOB B LEHTYpPUaTHbIX KOMULMAX ObliM NpOBefieHbl B COOTBETCTBUM
MMEHHO ¢ KoMMeHTapusmu Cepsua Tynnua (Liv. 1. 60. 4).

Takum 06pa3om, Lapb, BbIHOCA CyfeOHble peLlueHuns, onupancs He TONbKO
Ha 3aKOHbl ¥ 06bl4an MPefKOB, HO M Ha COGCTBEHHYIO UX MHTepnpeTauunto
(Cic. De rep. V. 2. 3), Ha cBOe MOHMMaHWe 6OXXECTBEHHON CNpaBejMBOCTH.
OpHako u cyfebHas opucamkumsa uaps 6blna orpaHuyeHa. M3BecTHO, 4TO
yXXe Npu Lapsax, no KpaiHeli mepe co BpemeHn Tynna [ocTunnsa, nNpuMeHs-
nach anennAuMA K HapoAHOMY cO6paHMi0 Ha cyfebHble peleHus Lapeii'®®,
MpaBfa, HEKOTOPbIe MccliefoBaTeNu nonarawT, 4To y JIMBua B CBA3N C CY-
febHbIM npoueccom Hag Mopauuvem npu uape Tynne FocTuanm peyb naet 06

anennfauUMM Ha pelleHue AyymBupoB, a He uapeii’®. Cuutas cyge6Hyio

BnacTh uaps abcomoTHo'™, 3Tu yueHble cchinaloTca Ha MecTo u3 Momno-
Hus B Ourectax (D. 1. 2. 2. 16), rae roBopuTcs, YTO «MOC/e U3rHAHUA pek-
COB OblNN YCTAHOBNEHbI AO/MKHOCTWU [ABYX KOHCYNOB... HO 4TOObl OHWU He
npuceounu cebe Bcell LAPCKOA BnacTu, Obin M3[aH 3aKOH, 4TOObLI Ha WX pe-
lWeHns 6blna NPOBOKALMA U YTOObI OHW HE MOMAN PACNOPSXKATbCA XU3HbLIO
pYMCKOro rpaxpaaHvHa 6e3 npukasa Hapofa». 3T0 MeCcTo M3 [MOMMOHMSA Kak
6yaTo CcBUAETENbCTBYET O MPOTWBOMOCTAB/EHWM HEOTPaHWYEHHOW LapCcKoii
N KOHTPONMPYEMOW KOHCY/NbCKOW Bnactu. OAHaKo B AaHHOM Ciy4vae MpoTu-
BOMOCTAB/AETCA He Lapckas BnacTb Boo6Lle, a NULWb TUpaHUYecKas BNacTb
nocnefHero uaps TapkBuHWA [OpPAOro, OTMEHMBLUErO 3aKOHbl MPEXHUX
uapeid 1 feicTBUTENbHO He AOMYCKABLUErO M MbIC/IM O BO3MOXHOCTW OMpo-
TecToBaTb €ro MpuUroBop B HapofHOM cobpaHuu. UTO Xe KacaeTcs yTBep-
XAEHWA, YTO NpoBOKaLMA 6bla BO3MOXHA Wb Ha CY[ LYYMBMUPOB, & HE Ha
NpMroBop Laps, TO cnegyeT BO3pasuTb, 4TO CBUAeTenbCTBa Limuepona®® n
Cenekn'® roBopsaT 0 MpaBe anennAuMu K Hapody BoOG6le, a He B CBA3W NULLb

% Cic. De rep. 1. 31. Cm. Takxe: Tondo S. Profilo di storia costituzionale... P. 119; Idem.

Leges regiae... P. 26 ss.

'8 Asapesnuf]. MaTpuum v nneben... T. 2. C. 155.

%0 WoenigerL. Das Provocationsverfahren der Romer. Lpz., 1843. S. 232-257.

%% Cic. De rep. Il. 31 (TekcT cM. Bbile, 1.2, npumey. 95); Cic. Tuscul. IV. 1: ..nam cum a
primo urbis ortu regiis institutis, partim etiam legibus auspicia, caerimoniae, comitia, provoca-
tiones, patrum consilium, equitum peditumque discriptio, tota res militaris divinitus esset con-
stituta... (Begb OT Camoro OCHOBaHWS PuMa no LapckuM yCTaHOBNEHWAM, a oTyacTu W no

3aKOHaM ayCnuLMW, PeYUrMo3HbIEPUTYanbl, HapoAHble COBPaHUs, anennsuuM K Hapogy, COBETH

0TLOB, POCMINCK BCAAHUKOB W MELUMX W BCE BOEHHOE [Aeno B Lienom Gbinn No Bone GOroBy4perk-
[eHbl...).

192 gen. Epist. 108. 31: provocationem ad populum etiam a regibus fuisse; id ita in pon-
tificalibus libris et aliqui qui putant et Fenestella (IMpaso o6patleHns K Hapogy 6bi10 y>Key
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C AeATeNbHOCTbIO AYYMBMPOB. Ho faxke eciv NpeanonoXuTb NPaBoTy 3TUX
uccnegosartenelf, Bce paBHO 04YeBUAHO BEPXOBEHCTBO HAPOALHOr0 cyda Hap
LlapcK1M, Tak KaK anennsaunsa 6bina UMEHHO K HapoAdy, a He K Lapio.

OfHako, HeECMOTPS Ha BCe 3TW OrpaHWyeHWs Lapckol BnacTu, cnegyet
COrnacuTbca C MHeHuWeM LinuepoHa, 4To «BbiCWMA vMnepuii npuHagnexan
uapto», 4to B Pume 3noxum Pomyna «BCe >e peluTenbHO npeo6nagatoT
MOryLLecTBO, BnacTb U uma uaps». W xotqa, no cnosam LinuepoHa, Pomyn
yAeNnun HeKOTOpYK BAacTb M Hapofy, HO Haj MocnefHWM Bcerga Taroten
CTpax, 4To «uapb okaxetcs HecnpasegnusbiM» (Cic. De rep. Il. 50). Kpome
Toro, LinuepoH cnpaBeaniMBo OTMeYaeT, YTO BnacTb Liaps XOopolla Nuib TaMm,
r4e OH MOXeT nonaraTbCA TOMbKO Ha COBCTBEHHbIE CWAbI, & MPU YCA0XHE-
HUW TOCYLAPCTBEHHbIX 3afay Henb3s 060MTMCL 6e3 momolHUKoB. [ekcTBu-
TeNbHO, Mbl BUAWMM, YTO Y>XXe PoMyn NoMumo ceHaTa BB/ LO/MKHOCTb Mpe-
dekTa ropoga Ans OTMpPaBNeHMs NPaBocyanus B oTcyTcTBue uapa™. OH xe
BBen TpubyHa Lenepos'®. Ye npu nepsbix Lapax CyllecTBOBaNN yro/os-
Hble KBECTOPbl, MPUYEM He Ha3Hayaemble Lapem, a u3bupaeMble HApOLOM
(Ulp. D. 1. 13. 1). B ux iopucamkumnm 611 pa3bop yronoBHbIX gen 06 oTue-
y6uituax’®. Kak Mbl yBUAUM HECKOMLKO HUXE, CyAeB6HLIMM MOHOMOYMAMN
obnaganu un yupexgeHHole Hymoi Momnnanem Xpeyeckne KOMNerun asry-
poB, NOHTUDNKOB 1 theumanos'®®. HakoHel,, ecnn nepsoHauanbHO, MO CO-
BaM LinuepoHa, «HW OQHO 4acTHOe MU0 He 6blI0 HW Cyfbel, HU apbuTpom
no Tax6e, BCe BEPLWIMAOCL LAPCKMM cyaom»'®’, To Cepeuii Tynnnii cosgan

Lapeii; HeKOTOpblE, B TOM uucie PeHecTenna, nofaraloT, YTO 06 ITOM CKa3aHo B NOHTUDN- |
Ka/lbHbIrX KHUrax).

% Tac. Ann. VI. 11; Dionys. W. 12. 1.

%Dionys. Il. 13. 3; Liv. 1.15. 8; Plut. Rom. 26. 6.

% TondoS. Leges regiae... P. 136 ss.

¥ CM. 1131 1.2-3.

97 Cic. Derep. V. 2. 3: ..nihil esse tarn regale quam explanationem aequitatis, in qua iuris
erat interpretatio, quod iuj privati petere solebant a regibus, ob east, 't causas agri arvi et arbusti
et pascui lati atque uberes definiebantur, qui essent regii [qui] colerenturque sine regum opera et
labore, ut eos nulla privati negotii cura a populorum rebus abduceret. Nec vera quisquam priva-
tus erat disceptator aut arbiter litis, sed omnia conficiebantur iudiciis regiis. Et mihi quidem
videtur Numa noster maxime tenuisse hunc morem veterem Graeciae regum (.. .HW4TO He 6bITO
B Takoil Mepe NpuU3HaKoM LiapCKoi BNacTW, Kak NposiBNeHWe CnpaBeAnMBOCTM; OHO BKIOYaNO B
cebs UCTONKOBaHMe NpaBa, TaK Kak 4YacTHble NofM OBbIKHOBEHHO MCKaun npasBocyausy uapeit
1 N0 3TWUM NpUYMHAM YCTaHaBIMBAANCL FPaHWLbl NAaxOTHOW 3eMAu, NecoB W OBLUMPHBITX W
TYYHbIX NACTOML, KOTOpble 6bITU Lapckumn 1 obpabaTbiBannch 6e3 Tpyda v ycunnii Lapei,
4TOO6bl HWKakas 3a60Ta 0 YaCTHbIX Aenax He OTBAeKana WX OT HapoAHbIX fen. W Hn ogHo
YaCTHOE MU0 He 6bIN0 HKU Cyfbeil, HW apbUTPoM No Ts>KGe, BCe BEPLUMNOCH LAPCKUM CyAoM).
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HOBYIO Cyfe6HYI0 KOMMeruio U3 YacTHbIX /ML, MO pa3bopy YacTHbIX MpaBo-
HapyweHwuii (Dionys. 1V. 25. 2).

Takum 06pa3om, MO Mepe pacliMpeHWs Pofin 3aKOHOAaTe/bHbIX U Cyaeb-
HbIX (OYHKLUMWIT B rocyAapcTBe YBeNMUMBANCH MU caM rocyAapcTBeHHbI/ anna-
paT, obcnyxuBaBwuii 3T GyHKuMU. COOTBETCTBEHHO POC W aBTOPUTET
Laps, BO3rNaBNABLUEro 3TOT BCe 6ofiee 3HaYMTeNbHbIA annapaT. YMHOXeHue
BOEHHbIX YCMNEXO0B TaKXe Cepbe3HO yCuIMBano BfnacTb Uapsd, 4Tto npu Tap-
KBUHUKM [OPAOM MpPUBENO K SABHOMY AucbanaHcy Cua M K YHUUTOXEHUIO
BCAKOW 3akOHHOCTW. o3TOMy fanbHeiiliee pa3BUTMe PUMCKOrO npasa cTa-
N0 BO3MOXHbIM NLWb NPW U3MEHEHWUMW FOCYAApCTBEHHOrO CTPOSA WU Mepexoje
K pecnybnuke.

1.2.2. CeHaT nnun cOBET CTapellnH

WTak, Mbl yBMAENW, 4TO BNacTb Uaps OTHIOAb He 6blna abCcoMOTHON.
KoHTponb 3a ero fgeiictBuamu 6bin1 cOCpeAoTOUEH B pyKaX TaK HasbiBaeMblX
patres, T.e. «0TLOB» ropoga. Kakosa 6blna UX ponb U MeCTO B ynpasneHUu
PuMoOM, B CO3[aHWM PUMCKOTO npaBa, Kakosa 6blna cTeneHb Bo3gelicTBusA nx
BNAaCTHbLIX MOMHOMOYNIA Ha ero (opMMpPOBaHME U PasBUTUE, - BCE 3TO HaM U
NpesiCcTOUT BbIACHUTD.

HayHem C BHellHeli aTpubyTUKM CEHaTOPCKOro cocnoBus. BHOBb 06pa-
Tumca K WoaHHy Jlnay, KOTOpbIA, moxanyi, Auwb OAWH faeT 6onee wnu
MeHee MOMIHOe OMWCaHWe CEeHATOPCKUX MHCUTHUIA. Cpa3dy nojvyepkHeM, 4TO
WoaHH Jlng, Kak U MHOrWe [pyrue rpevyeckue asTOpbl, NPaKTUYECKU He
[enaet pasnuymna Mexzay COOGCTBEHHO ceHaTopamu W naTpuuymsMu. 3TO Bbl-
TekaeT M M3 camoro TekcTa Jlinga (De mag. |. 16-17): «CoBepLUEHHO fICHO,
yto Pomyn mn3bpan ctapeiiwuH, yucnom 100, u3 BCex Kypuid, To ecTb U3 un,
N8 06CYXAEeHMA 06LWMX Aen, U cam OH HasBan MX «oTuamu», utanunitybl xe
(Ha3blBalOT MX) naTpuumsMu, TO ecTb 3BnaTpugamu. OfHaKO Mocfie MNoxu-
LWeHNsa cabUHAHOK OH MX MPO3Ban Conscripti, To ecTb «BHECEHHbIE B CMUCOK»
(no aToii NpuuMHe pMMCKME MarucTpaTbl elie U CerofHA 30BYyTCA patres .
conscripti)... 17. OTubl UAK NATPULKUN MMENN B KayeCTBe MHCUTHWIA ABaXAbl
00EpHYTYI0O HaKuAKy wnu nnaw... A naparofbl, KOTopble 6blY TYHUKaMMU,
yKpawanucb 6axpomoit, mypnypHble N0 KpasMm, BHYTpU OHW 6binn 6Genoro
uBeta, ¢ pykasamu... W (Hagesanucb) 6Genble Kparu, KOTOpble MOKPbIBaIU
BCIO HOrY, BK/IlOYasd CTYMHIO, U YyepHas o00yBb... [laxe elle M B Hawu JHU
OHW Ha3blBalT 3Ty 00YBb campagus, Tak Kak OHa WCMONb3yeTcs B campus,
TO ecTb Ha none. Befb ANA PUMAAH NPUBLIYHO 6bIO B MNOME UCMONHATH
MOYeTHYI0 [O/MKHOCTb MarucTpatos, rge OHM 06bIYHO W Hafesann 00YyBb
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aToro copTa. Jlenug B cBoeli paboTe «O >Xpeuax» TrOBOPWUT, 4TO 3TOT
campagus MpPOWCXOAWNA Npexje 0T 3TPYCcKoB. 18. BbIX0f NaTpuuLMeB HUKO-
rga He coBepluanca NewkoM unum Bepxom (Bedb 3TO npeAcTaBnseTcs 06-
WMM), HO B 3HAMEHMTbIX KOMECHMUAX C BbICOKUMW Kpecnamu, C 4YeTblpbMA
Mynamu, TAHYBLUMMW KOMECHWLY W3 KOPUHMCKONW OpOH3bl, YKPALUEHHYHO
MHOTOUYMUCNEHHbIMA ApPEBHUMU urypamn u penbedamu. Befb HuKOMy,
KpoMe Lapei, He pa3pellanocb 3anpsaratb B TaKyl MNOBO3KYy fowagei, no-
CKOMbKY Bble3f B KofecHuue, (3anpshkKeHHOW) nowafgbMu, 6bin Tpuymdanb-
HbIM> .

WTak, Jlng nepeyncnnn OCHOBHbIE CEHATOPCKWME WHCWUTHWKM: nAnawm (T0- |
rm) C LIMPOKOW NypnypHOW MOMOCOA - NnaTUKNaBOW, TYHWUKW C pyKaBamMu,
YyepHble CaHfanuM M 0COBEHHO MbllWHbIE KonecHMLbl. CeHaTopcKas oAexna,
TaK XXe, KakK U Lapckas, HeceT Ha cebe cnefbl rny60KoOi ApeBHOCTM, yX0A4s
CBOVMMU KOPHAMMW B 3N0Xy TPOAHCKOA BOWMHbI U NereHJapHOro nepeceneHns

SHeA 1 ero cnyTHUKOB B WTannio™®.

O6yBb CEHaTOPOB WMena HeyTo NOJOGHOE Maruueckomy amynety. He-

06X0ANMO YNOMSHYTh YKpallaBllyl 6alimMaku cepeGpsiHyl JYHKY, KOTO-

pasi, noxanyi, 6bina OAHUM M3 Hanbonee BaXKHbIX aTpUBYTOB CEHATOPCKOrO i

ofesHus. Mo kpaiiHeli mepe Tak, Bugmmo, cumutan tOseHan (VII. 192), roso-
ps: «..M Kak ceHaTop, 06yT B canoru C 3acTexkamu NyHKoi». Hambonee
NpoCTpaHHOe, HO HauMeHee COfepXaTeNbHOoe 06bACHEHWe 06bluas CeHaTo- -
pOB HOCUTbL Ha 06yBU cepebpsHble NyHKK faeT MnyTtapx (Plut. R. g. 76), HO

M3 ero onucaHms ACHO NULb TO, 4TO lunula 6blNa OTAMUYMTENbHLIM 3HAaKOM §

[peBHeWNX pogoB N Kakum-To o6pa3om ceszaHa ¢ JlyHol. bonee cogepxa-

TenbHoe o6bsicHeHuWe paetr WMoaHH Jiug (De mens. . 19): «3atem (Hyma

MomMnuAuiA) yupegun [OMKHOCTb CTpaXa ropoja, KOTOPOro Mbl Tenepb :
Ha3blBaeMm irrrapxoq (HavyalbHUK) WK, KaK HeKoTopble, - TroXwpxoc; (npasu- §
Tenb), nan aaTuBLKT]v (ropofcKoil cyabsi) U KOTOPOro Hekorfja HasbiBanu
ropoAckMM npetopom. Mo-BuANMOMY, AaXe B CELl re OH UMeN nepsbie Mec-
Ta. OTO Takxke ACHO W3 ero o6yBM, Ha KOTOPOIi M306paxeHa NyHKa B (hopMme §
6ykBbl «C», KOTOpOi pumnsHe o603HavatoT ymcno 100.. Befb W3BECTHO, i
4YTO CrepBa y HUX Gbino 100 3BMNATPUAOB; BeAb MUMEHHO CTONLKO (CeHaTopos)'d
n3bpan Pomyn». 3aech credyet OTMETUTb, 4TO M U3 TekcTa J/luaa, u U3 npu-|
BefleHHOro Bbile oTpbiBKa ®ecTa (Mulleos. P. 120 L) BbiTekaeT, 4To faHHas :-
00yBb 6blfa OT/IMUUTENBHLIM MPU3HAKOM HEe BCEro ceHarta, a Haubosnee po-'-

%o TPOAAHCKMX KOPHSAX pumnsH cM.: Pallotino M. Origini e storia primitiva di Roma. |
Milano, 2000. P. 19,103,118.
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[OBUTbIX, TaK Ha3biBaeMoW NepBoi COTHW, 06najaBlleil B OTAMuMe OT Mpo-
YMNX CeHaTOpOB BbiCLUel CyfebHOW BMacTbld M HOCUBLLEN 0c06Oe Ha3BaHue
KONneruM LeHTy MBupos™®®. BnocnegcTsuu B 3noxy Pecrny6nukn 3Ta rpaHb
MeXay HWU3WWMWU U BbICWUIMMW CEHATOpaMu 3aBKcena OT TOro, 3aHUMan nu
CeHaTop paHee Kypy/ibHYl0 MaructpaTypy Wau Her.

HakoHel, OTAMYMTENbHbIM NpU3HaKoM 6onee MPUBWUErMPOBaHHONW Mep-
BO COTHM CEHaTOPOB 6bIN0 HanM4uMe Yy HUX KOMECHWULbI, CYyAsA MO ONUCaHWio
Nnpa, Becbma [IpEBHEr0 MpoUCXOXAeHus. [poyune >Ke ceHaTopbl HasblBa-
nuce pedarii, T.e. «newwue». BOT 4To 06 3TOM pasnuuum nuwet Asn Mennnii
(1. 18): «1. MHorue cyuTaloT, YTO NefapMaAMM Ha3blBalOT TeX CEHATOPOB,
KOTOpble He BbICKa3blBAOT CBOE MHEHWE C/IOBECHO, HO HOramu npucoegu-
HAIOTCA K YYXXOMY MHeHuto... 3. Takxe rosopsTt, 4yTto 60see npaBUbHbIM
AIBNAETCA COOBpaXKeHWe, KOTOPOE COXpaHWn B CBOMX KOMMeHTapusax [aBuii
bacc. BeAb OH roBopuT, YTO CEHATOPbl CTapllero BO3pacTa, KOTOPble YXe
3aHMManM Kypy/nbHYO MarucTpatypy, 4ecTu pafu OObIKHOBEHHO e3AuWNn B
ceHaT B KonecHuue. B 3Toil konecHuue 6bi10 Kpecno, Ha KOTOPOM OHW BOC-
cefjany N KOTOpPOe MMEHHO MO 3TOW NpUYMHE 30BETCA KYPY/bHbIM; Of4HaKo
Te CEHATOpbl, KOTOPbIE Elle He NONYYUNN KYpPYNbHYIO MarucTpatypy, 4obu-
panucb B Kypuio Mewkom. [o3ToMy CeHaTopbl, ele He UMeloLmne cTaplumx
noyecTtei, HasbiBatoTcA negapuamu» (Gell. 111, 18: (1)).

MobonbiTHa atumonorus Fennus curulis oT currus (KonecHuua). 3Ty
3TUMONOrno noaTeepxaaet n ®ect: «KypynbHbIMW MarucTpatbl HasblBa-
I0TCA OT TOFO, 4TO e34AT Ha KonecHuuax»>”. Takum 06pa3om, nepsas COTHSA
CeHaTopoB, 37O B LAPCKYH 3MOXy - BbICLUAsf POLOBAas 3HaTb, a BMOCMEACT-
BUW- 3KC-Maructpatbl. BaXHO O0OTMeTUTb, 4YTO He TONbKO CaMu 3Ke-
maructpatbl, 6yAayunm CTapliMMy CeHaTopaMu, COXpaHAaNu Nofo6GHble 3HaKW
OT/INYWA, CBONCTBEHHbIE NPeXe BCEro KypynbHbIM Marucrpatam, HO U WX
MOTOMKM BEKaMW XpaHUAW AaHHble WHCUTHUU, XOTH, BUAMMO, U He MOFu
UMW NIMYHO NOMb30BaThCA. ITO NpaBO poja WaAW amuanyM COXPaHATb WH-
CUTHUW CBOWX NPEeAKOB Ha3blBasocb NPaBOM Macok. [ocTaToyHo noApo6HO
OHO onucaHo y Monnéus (Polyb. VI. 53-54).

BbICTaBNAS MHCUTHUM NPEeAKOB Ha Bceobliee 0603peHUe He TONbKO BO
BpEMS MOXOPOH KOro-M60 M3 COPOAMYEil, HO W BO BPEMS €XerofHbIX
06LLEepUMCKUX XEPTBOMPUHOLWEHNA, MNOTOMKU CEHATOPOB YycTpauBanu
MOUCTUHEe Tem 60/iee MbILIHOE 3pefuile, 4em 60Mblue CeHAaTOPOB-3KC-

o Moapo6Hee 06 3TOM CM. HIDKe.

*¥paul. exc. Festi. P. 43 L.: Cur[r]ules magistratus appellati sunt, quia curru vehebantur.
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marumctpatos 6bl10 B amunbHOM fpeBe pofa. Ecnu Beputb Monubwuio,
TO NpaBO MAacoK O6blJ10 BecbMa MOYETHbIM Cpefn PUMASAH, 3aBETHON Meu-
TOW BCAKOro 60/ee MAM MeHee TLLeCNaBHOr0 PUMCKOro toHowwu. [Jefict-
BUTENbHO, WHCUIHWUWM BbICIIWX CEHATOPOB KakK 6bl YBEKOBEYMBaNM WuX
06pa3 B MaMATW He TOAbKO 6avxaliinx poACTBEHHWKOB, HO U BCEX PUM-
NAH. 3T0 ObINO CBOEro poja OBELLeCTB/IEHHOE, KOHKPeTU3UMPOBAHHOE B
peanbHbIX NpefmeTax 6GeccmepTue.

PaccMOTpeHMe BHELWHWX CEHAaTOPCKUX WHCWUTHWIA MO3BONAET BblAENUTb
MepBYIO COTHIO Tak Ha3blBaeMblX CTapLUMX CEHATOPOB, 3HAKM OTINYMA KOTO-
pbIX YKa3blBalOT Ha WX 4pe3BblYaifHO BbICOKMI couumanbHbIl W MoAUTHUYe-
CKWii cTaTyc. «Llapckas konecHuua» U Kypy/nbHOe Kpecno roBopsaTt o 6n1u3o-
CTW WX K LLapCKoMy focTomHCTBY. He cnyualiHo rpekam faxe u B pecny6nu-
KaHCKYK 3MOXy CeHaT Kasancsi He «UapCckum cobpaHmem» (consilium
regium), a «co6paHuem Lapeii» (consilium regum)®.

Tenepb BepHeMCs K TEpMUHAM, KOTOPbIMW 0603Hayanncb ceHaTopbl ap-
Xanyeckoro nepuoga. Jlueuii, Hanpumep, B MepBbIX KHUrax BOOO6LE MNOYTK
He ynoTpebnseT cnoBa «nNaTpuuuii», HO BCerga ToNbKo patres. Kak oTmeuaet
K.A. Paadnay6, gns J/InBus ceHaT NpakTUYECKU ABNSETCA CUHOHUMOM MaT-
puumata?®?, [pedeckue asTopbl AuoHucudl n MayTapx ropasgo Yaiye ynot-
pe6natoT TepmuH uctTpiKLOL, ofHaKo 4acTo MMeHHO A5 0603HayYeHUs CeHa-
12, B CBA3M C 3TWM BCTaeT BOMPOC O B3aMMOOTHOLIEHWA TEpPMUHOB
senatores, patres u patricii. CTOPOHHWKW Teopuu, MpupaBHWBalOLLel naTpu-
uuneB K populus, cynTaloT, YTO TEPMUH patres npumeHanca Ansa 0603HayveHus
He TONbKO CeHaTopoB, HO W BCEX NaTpuULMEB, MepPBOHAYaNbHbIX TpaXKaaH
Puma®®. Takas MHTepnpeTauus ONMpaeTcs Ha MpeAcTaBNeHWe O TOM, 4TO
natpuuuamu B Pume anoxu Pomyna 6biiv BCe puMfAHe, UMeBLINe CBO6OA-
HbIX OTLOB (patres familiarum)®®®. OpHako WCTOYHWKWM Bcerga Moj patres
BpemMeH Pomyna noHUManu UMeHHO ceHaTopoB. Tak, ®ecT nuwet: «OTUHaMK
Ha3bIBAKOTCA Te, U3 KOro BrnepBble Obll COCTaB/eH CeHaTt, Beflb MPWU OCHOBa-
HUM Fopoga Pomyn m3bpan 100 cambiX BbIJAKOLWMUXCA MYXXeil, COBETOM U

2 pIyt. Pyrr. 19: «CeHaT nokasancs emy co6paHuem Lapeii»; Flor. 1. 13. 20: «TTocbl Mup-
pa NPU3HANMCh, UTO... CeHaT MOKasancs UM cobpaHueM Liapeii».

2 Raaflaub K.A. From Protection and Defence to Offence and Participation: Stages in the
Conflict of the Orders // SSAR. P. 203.

2Djonys. 11. 60. 3; V. 8.2; V. 63. 2; VI. 90. 2; Plut. Rom. quest. 58; Romul. 13.
*  2MaakiA.N. Populus, cives, plebs Hauana Pecny6auku [IBAM. 1989. Ne 1. C. 70.

25 Mannino V. Auctoritas patrum. Milano, 1979. P. 20; HeurgonJ. The Rise of Rome to
264 B. C. Batsford, 1973. P. 108.
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MyApOCTbIO KOTOPLIX YNPaBNsnock rocyaapcTso»?®. B apyrom MecTe OH

fo6aBnseT K CKa3aHHOMY: «He MOAMEeXUT COMHEHMWIO, YTO CEHATOpbl Tak
Ha3blBalOTCA OT cNnoBa senectus (ctapocTtb). Cnepsa Pomyn u3bpan ux yuc-
NOM CTO, MO WX COBETY OH ynpasnan rocyfapctsoM. OHM TakXe 30BYyTCA
oTuamMm»®. Ty xe uHdopmauuio faet AuoHucuil FanukapHacckunif (1. 8.3)
n NoaHH Jing (De mag. |. 16). Takum 06pa3om, MOHATUSA «OTUbI» U «CeHa-

TOpbl» BOCNPUHUMAKTCA B UCTOYHNKAX KaK CUHOHUMbIZ®.

B gpeBHeiwmnii nepuog Lapu, a N03gHee KOHCYNbl W LeH30pbl BBOAUIN B
CeHaT HOBbIX /IO/ei, OAHAKO BbIOMPanM WX He W3 yucna patres WM natpu-
uuMeB, a, Kak Mnpasuno, u3 nnebees, KOTOpble TakKXe fABAANUCL patres
familiarum®®. TMoaTomy Henb3s OTOXAECTBAATH TEPMUHbLI patres W pater
familias, onupascb TONbKO Ha CXOACTBO Ha3BaHMWi, Kak Mbl He CTaBUM 3Haka
paBeHCTBa Mexfay magister populi n magister pagi. Tak U cerogHs OTHIOAb
He OAHO W TO XX€ 03HAayalT BblpaXKeHWs «oTel, cemelicTBa» M «OTLbl TOpPO-
fa». ®dect (P. 288 L.), Hanpumep, BUAeN CXOACTBO patres-senatores c patres
familiarum nuwb B TOM, YTO MepBble C OTEYECKON 3a6OTON OTHOCMANUCH K
nnebesm n «faBann 6efHAKaM 3eMe/bHble Y4aCcTKN Kak CBOUM feTam». [lo-
3TOMy CnefiyeT COrflacMTbCA C TEMU UCTOPUKAMU, KOTOPbIE CHMTAIOT TEPMU-
Hbl senatores 1 patres cuHoHumamn?'®. UTo KacaeTca cnosa patricius, To
3[eCb COOTHOLWEHNe 6onee cnoxHoe. WMoaH Jing (De mag. |. 16) cuuTaer,
4TO 3TOT TEPMWUH ObIN NPUHAT y uUTanuniueB ANs 0603HAYeHMs BCe Tex Xe
PUMCKUX CeHaTopoB. [l0CNOBHO «naTpuuuum» O03Ha4aeT «feTu patres». Co-
BEPLUEHHO CnpaBeAnMBO OTMevaeT (paHLy3CKUA yyeHblil Xan Knog Pu-
lap, 4YTo «COrfacHo Tpajuuuu, naTtpuumar - 3TO HaclefCTBEHHAs 3HaTb
CeHaTOpCKMX cocnosuii»?'. B nocnegHee BpemMs WCTOPUKM HaxodsT Bce
6onblle aprymMeHToB B MOMb3Y TOr0, YTO B paHHeM PuMe CeHaTOpCKoe 3Ba-

6 Fest. P. 288 L. [Patres appe]llantur, ex quibus senatus primum compositus, nam initio
urbis conditae Romulus C. [viros elegit praestantissimo]s, quorum consilio atque prudentia
respublica administraretur; atque [ii patres dicti sunt, quia agrorum patres ad[tribuerant tenuiori?
bus], perinde ac liberis (Car. d. Muellerus).

27Fest. P. 454 L.: Senatores a senectute dici satis constat; quos initio Romulus elegit cen-
tum, quorum consilio rempublicam administraret. Itaque etiam [pa]tres appellati sunt...

? [MogpobHee 0 xapakTepe apxauuyeckoro ceHaTa CM. MOK KHUry: OBA3aTensCTBeHHOe
npaso B apxanyeckoMm Pume (VI-1V BB. g0 H.3.). M., 1994. C. 32-37.

9 Liv. 1. 35; 1. 49; 1. 1. 10; Dionys. W. 47. 1; 111. 29. 7; 111 67. 1; V. 13. 2; Fest. Qui patres.
P. 304 L.; Zonar. VII. 9.

210 capogrossi ColognesiL. Dallatribu alio stato. Le istituzioni dello stato cittadino. Roma,
1990. P. 99-103.

21 Richard J. -Cl. Patricians and Plebeians. P. 106.
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Hue 6bINo Hacnep,CTBeHHblmm. KpacHopeunBo cBuieTenbcTByeT 06 3TOM, B
yacTHocTW, Makpo6uid, cornacHo KoTopomy TapkBuHWI [lpeBHWI BBEn 30-
NnoTyto 6ynny u TOry-npeTekcTy An4 naTpuLMeB, «Tak Kak naTpuuun - aTo Te,
oTUbl (patres) KOTOPbIX 3aHUMaNN Kypy/ibHble mMaructpaTypbl» (Sat. 1. 6.11).
[anee oH 3ameuaeT: «PaHblUue y CeHaTOpOB 6bln 06blYail XO4UTb B KypuIO C
CbIHOBbAMU, OfETbIMU B MpeTekcTy» (Sat. |. 6. 19). OagHako BMOCNeACTBUM
3TOT 06blyali 6bin oTMeHeH (Sat. I. 6. 25). M3 3aTux cnoB MOXHO chenatb
BbIBOJ, UTO [JeTW CeHATOpPOB C PaHHMX feT TFOTOBWAWCH K CEHATOPCKOM
[0O/MHKHOCTU, NPUCYTCTBYA Ha 3acefjaHnAx ceHaTa. CnefosaTeflbHO, eCTb BCe
OCHOBAHMA CcyWTaTb CEHATOPCKOe 3BaHWe HacnefCTBEHHbIM B ApPEBHEMLIWIA
nepvog nctopuu Puma. MpaBga, B ceHaT WHOrAa BBOAWIUCHL U HenmaTpuuuu,
ofiHako 6opbba patres 3a COXpaHeHWe UCKNIOUYUTENIbHOrO MpaBa Ha Kypyfib-
Hble fo/mkKHOCTU B V-1V BB. [0 H.3. CBUAETENbCTBYeT 06 WX CTpemMaeHuu
COXPaHUTb MeCTO B KYpUM KakK CBOK HAC/efCTBEHHYIO BOTYMHY. Ha Hacneg-
CTBEHHbI XapakTep MaTpMLMaHCKOro CEHAaTOPCKOro COCNOBWSA YKasblBaeT U
ocobas hopma 6paka - KoHtappeayus. OnucaHue 3Toli opmMbl Gpaka Mme-
etcay Mas®® u Cepsus®®. CornacHo gaHHbIM Tpaguuuu, ata hopma 6paka
Oblna NpUMHATa B XXPeYecKon cpefe, Mpexje BCero s (GpniaMUMHOB W Lapeii
XepTBOMpUHOLEHNiA. Wccnegosatens KoHdappeauyun . JInHAepcku foc-
TATOYHO aprymeHTUPOBaHHO [0Ka3blBaeT, YTo 3Ta (opma 6paka Obina foc-

" MitchellR. E. The Definition of Patres and Plebs. An end to the Struggle of the Orders//
SSAR. P. 144 ff.

B Gai. Inst. I. 112 KoHghappealnoHHbIM 06pa3om >KeHLLHbI BCTYNalT in TanuT uepe3 J
HEKOTOPOro pofja CBALUEHHOAECTBME, KOTOPOE COBEpLUAeTCH HEBECTOW M Npu KOTOPOM
ynoTpebnseTca MWeHWYHbIA Xneb, noyeMy 3TOT TOP>KeCTBeHHbI 06psf 6Opaka HasbiBaeTCA
Tarke confarreatio. Csepx TOro, [A19 yKpenneHus 3Toro npasooTHOLIEHUS COBEPULLETCA Y
[lenaeTcA BeCbMa MHOrOe Npu COMPOBOXKAEHUM W3BECTHbLIX TOP>XKECTBEHHbIX CMOB M B MpU-
cyTcTBum 10 ceugeTeneil. 3TO NpaBo fa>Ke B HACTOALiEe BPeMS elle NpuMeHseTcs. VIMeHHO
B CTaplume namuHbl. TO ecTb (pnamuHbl us, Mapca v KsupuTa, TOYHO Tak >Ke B Lapu
>KEpPTBOMNPUHOLLEHNA Ha3HA4aloTCA TONMbKO Te, KOTOpble POANINCL OT 6paka, 3aKno4eHHOro
nocpeficTBOM TOPXKECTBEHHOrO akTa KoHappeauun, NOTOMYy 4To 6e3 KOHappeauun OHW
He"orT NONyuMTb  CBALLGHHNYECKON [ONMKHOCTM.

% Serv. Georg. I. 31: Tribus enim modis apud veteres nuptiae fiebant: usu, si verbi gratia
mulier anno uno cum viro, licet sine legibus, fuisset; farre, cum per pontificem maximum et
Dialem flaminem per fruges et molam salsam coniungebantur (unde confarreatio appellabatur)...
(Beaby [fpeBHWX Gpaku coBepluanMCb TPems Cnocobamu: [aBHOCTbIO, €CAM MO YCTHOW [OroBo-
PEHHOCTW >KeHa, MyCTb fa>ke 6e3 KOHTPaKTa, NMPodyAeT C My>KeM B TeueHue roga; Xxnebom, j
Korja 4epes3 BENMKOrO NOHTU(MKA U dramuHalonuTepa Opak 3aKnoyaeTCcs 3eMHbIMUA MN0J,
MU 1 SYMEHHON MyKOIA C COMbio (0TCHAa OH W HasbiBaeTCsA KoHappeauueid)...). Cp. Serv. Ad
Aen. IV. 339; IV. 374.
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TynHa TOMbKO NaTpuLMAM U COBepLllanacb TONbKO MeXAy NaTpuuuaHCKumu
pogamn?®. [eiicTBMTENbHO, N3 UCTOUHMKOB W3BECTHO, YTO Nie6en He Mofb-
30Ba/nCb 370N thopmoii 6paka (C/c. Pro Flacc. 84), Beab MepBOHa4anbHO UM
OblM  HeLOCTYMHbI OCHOBHbIE >Xpeyeckue [OMKHOCTU. K. JIMHAOEPCKM
[lenaeT M3 3TOr0 CrnpaBeAnuBbLIA BbIBOL, YTO yKa3aHHble 0COGEHHOCTU KOH-
happealuu genann CocnoBue OTLOB-CEHATOPOB 3aKPbIThIM™®,

T. MOMM3eH cuuTaeT, 4YTO B ApeBHEWLWNA, BO3IMOXHO, ele AOpPUM-
CKWIA nepnof ceHaT 6bll NpefCcTaBUTENbHON OpraHu3auunen, T.e. KaXAbli
CeHaTOp NpeAcTaBAAN OTAeNbHbI poa 1 ABAANCA Kak 6bl pater gentis®'’.
OToT B3rNA4 Hallen MoAAep>KKY M B COBPEMeHHol ucTopuorpadumn?e.
OpHako cnegfyeT fo6aBuTb, 4TO CWUCTeMa MpeAcTaBMTENbCTBA COXPaHs-
nacb u B 6onee nosgHee Bpemsa. decT coobliaet, 4To gaxe B IV B. 40 H.3.
(no 3akoHy OBMHMA) ceHaTopbl U3bupanucb No Kypuam (curiatim), T.e.
ABNANNCL MpeacTaBUTeNamn Toii unn uwHoii kypun?®. Takum o6pasom,
naTpMLUMaHCKUM cuymTanca TOT pOA, KOTOPbIA MpeAcTaBnsan CBOK Kypuio
B ceHaTe. Ecnm e uneHbl poga nepecTaBanu 3aHWMaTb Kypy/bHYIO

AO/KHOCTb, a CneaoBaTtenlbHO, U ObITb YneHamu ceHaTa, TO ,D,aHHbIVI poa
220

CO BpPEMeHeM TepsAn naTtpuumaHCKoe 3BaHMe , YTO MNPOW3OLINO, Hanpwu-
mep, ¢ pogom OkTaBueB. Tak, CBETOHMII pacckasbiBaeT: «3IToT pog (Ok-
TaBues) Obln BBeAeH B ceHaT TapKBWHMEM [lpeBHUM B uucne MAafgwmx
pofos, 3ateM npuyucneH Cepsuem Tynnmem K natpuumam, ¢ TEYEHUEM
BpeMeHW OonfATb nepewen B nne6C M NUWb MHOrO (BpeMeHW) cnycta 6o-

7 Linderski J. Religion Aspects of the Conflict of the Orders: the Case of Confarreatio //
SSAR. P. 246.

%% Ibid. P. 260.

"MommseH T. Wctopus Puma. T. 1. C. 74.

28 Mask /1./1. Pum nepsbIx Lapeii. C. 238.

Z%Fest. P. 290 L.: Praeteriti senatores quondam in opprobrio non erant, quod, ut reges sibi
legebant, sublegebantque, quos in consilio publico haberent, ita post exactos eos consules quo-
que et tribuni militum consulari potestate comunictissimos sibi quosque patriciorum, et deinde
plebeiorum legebant; donee Ovinia tribunicia intervenit, qua sanctum est, ut censores ex omni
ordine optimum quemque curitim in senatu legerent (Hekorga npe>kHue ceHaTopbl He 6biBaun
MOKPbIThI MO30POM, MOTOMY YTO, MOCKOMbKY Liapu camu cebe WX BbIGMpanM, OHW W 3aMeHSIN WX
Temn, KOro UMenn B O6LLECTBEHHOM COBETE; MOCAE WX W3rHAHUS KOHCYMbl, @ Tak>XKe BOEHHble
TPUBYHbI C KOHCYNbCKON BYACTbIO B Y3KOM Kpyry Bbioupann camux cebs v naTpuuues, a 3aTem
TakKe W nnebees, BMNYOTb [0 TPUOYHCKOro 3akoHa OBMHWSA, KOTOPbIM 6blNOYCTAHOBYEHO,
4TOGbI LieH30pbl BbIOMPaNN B CEHAT MO KypWAM Haunyuyllinx U3 BCEX COCNOBWIA). KommeHTapumn K
3TOMY OTpbIBKY M3 decTa cm.: Heurgond. Op. cit. P. 126.

20palmerR.E.A. Op. cit. P. 245; Richard J.-Cl. Origines. P. 519 f.; RanovilP.Ch. Recher-
ches sur le patriciat (509-356 av. J. C.). Paris, 1975. P. 64 sq.
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EeCTBEHHbI/ KONuii BepHYN eMy naTpuULMaHCKoe AOCTOMHCTBO» . Cre-
pyeT o6paTuTb BHMMaHMe Ha To, 4To CBeTOHMi, roesops o poge OKTaBu-
eB, OTMeyYaeT, YTO CHauyana ero npeAcTaBuTenb Obla CAeNnaH CeHaTopoMm, a
yXXe Mpu cnefytlowemM Lape U cam pog, T.e. NOTOMKKU ceHaTopa, 6bin che-
NnaH natpuumaHckum. W3 Bcero ckasaHHOro BMOJIHE MOHATHO CTpeM/eHue
naTpMLMaHCKUX POAOB K NpeBpalleHU0 CeHaTOpPCKOro 3BaHWA B Hacnef-
CTBEHHOE.

Tenepb Heo6XOAMMO KOCHYTbCH Kpyra npaB W 0653aHHOCTeil ceHata.
B nocnegHee Bpems B ucTtopuorpadum nonayyuna pacnpocTpaHeHue Touka
3peHns, COrnacHoO KOTOpOM 3BaHWe ceHaTopa B apxamyeckoMm Pume cambiM
HernocpeAcTBEHHbIM 06pa3oM CBA3aHO C OCYLLECTBAEHWEM PENUTMO3HbIX
0693aHHOCTeli, C BLIMONHEHNEM Xpeueckux hyHKUMA*?%, Bonee Toro, aena-
eTcA BblBOJ O TOM, YTO CeHaT LapCKoro BPEMEHW COCTOST B OCHOBHOM U3
Xpeuos®®®. B foka3aTenbCTBO 3TOF0 MPUBOAATCA A0CTATOYHO BECKME apry-
MeHTbl. Tak, COrnacHoO MCTOYHWKaM, ceHaT yacTo felicTBoBan Kak Xpeue-
ckas kKonnerus, 3acefan B xpame (Gell. XV. 7; Macroh. Sat. IlIl. 11.6; Liv.
XXXIV. 44, 5; XXXIV. 23. 9; Cic. De dom. )**. [lanee, 0CHOBbIBasiCb Ha
Nueuu (1. 17), P. MuTuenn yTeepxgaeT, YTO CTaplive pofbl y3ypnuposanu
HEKOTOpble XKPeYyecKne [OMKHOCTM W NOTOMY aBTOMATUYECKM ABAANUCH
uyneHaMn ceHaTta. Tak, Hanpumep, MecTO B CeHaTe, KYpynbHOE Kpecno wu
TOra-npeTekcTa rapaHTMpoBanWCb B [ApeBHOCTU (namuHy HOnutepa (Liv.
XXVII. 8. 4—10), noHTudukam, deunanam u neratam??®. Takum o6pasom,
«patres 6blNN >Xpeuamu, KOTOpble aBTOMATWYeCKM CTaHOBMAMCHL CeHaTopa-
Mu», yTBepxgaeT P. MuTuyenn, orosapmBasch, 4TO B mepuog Pecnybauku
MHOTWE XPeyeckne Konnermn nocTeneHHo NoTepsnn CBOe 3HayeHue U Ko 1l-
| BB. [0 H.3. KOMMYECTBO XKPELOB B CeHaTe yMeHbLWWNoch??®. 3Tu BbIBOADI
[0BONbHO y6eanTenbHbl, TeM 60/Mee 4TO OHWM MMEIT MpAMOe NoATBepXie-
HWEe B NCTOYHMKAX.

Mo6GoNbITHO, uUro aHTUKBap JIug, NPeKPacHO sw aswui PUMCKYH UCTO-
puueckyl nutepatypy (MHOrMe ¢parmMeHTbl U3 COUYMHEHWUN pPaHHEPUMCKUX

221

Sueton. Div. August. 2. 1: ea gens a Tarquinio Prisco rege inter minores gentis adlecta in
senatum, mox a Serufil]io Tullio in patricias traducta, procedente tempore ad plebem se contulit
ac rursus magno interuallo per Diuum lulium in patriciatum redit.
222 | inderskiJ. Religion Aspects of the Conflict of the Orders // SSAR. P. 244-261.
2MitchellR.E. Op. cit. P. 139.
2% 1bid. P. 140,
* 225 |hid. P. 156 ff.; PalmerR.E.A. Op. cit. P. 268.
228 |bid. P. 161 ff.
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UCTOPUKOB [OWAM [0 Hac Nulb 6Gnarofaps 3aToMy aBTopy), cuuTan (akr
WCNOJIHEHNS XpeLamMu B ApeBHelWwwnidi nepuof yHKUWA marucTpatos o06-
LLEN3BECTHBIM U He HyXjawLluMca B Kakux-nnbo fokasatenbctsax (Lyd.
De magistr. 1. pr.). W geiicTBUTeNbHO, Takoe e YTBepxieHue 06 ycTaHOB-
NeHWUU NpeaKoB AaeT U 6onee paHHWIA aBTop - LinuepoH: «Cpeamn MHoroumc-
NEeHHbIX NpaBus, NOHTUMUKKU, NO BONe 60roB YCTAHOB/EHHbLIX U BBEAEHHbIX
HaWWMK npeakamu, Haw6onee MPOCNaBfeH MX 3aBeT, TPeGyWWin, YToGb
OAHM 1 Te XE NULA PyKOBOAUNN KaK CNyXeHyem 6eccmepTHbLIM 6oram, Tak u
BaXKHEWMLWMMMN roCyJapCTBEHHbIMUN Aenamm»

Takum o06pa3om, Xpedyeckue 0683aHHOCTM CEHATOPOB He TONLKO He
Mewanu UM WUCMONHATb ynpaBneH4Yeckue (yHKUUKM, a, HaobopoT, ABNA-
NUCb HEOBXOANMBIM YCNOBUEM MX MCMONHeHNa*?®, B cBA3N C 3TUM Heo6-
X04MMO OTMeTUTb, YTO M camo 3faHue 3acefaHuii ceHaTa - Kypus noHu-
Manack puMasHamn Kak xpam (templum)®®. Tak, BappoH nuweT: «Kypuu
eCTb ABYX POAOB: BefAb 3TO U TO MECTO, rfe Xpeubl 3a60TATCA 0 60XKECT-
BEHHbIX flenaX, KakoBbl, Hanpumep, CTapble Kypuu, U TO MecTo, rge ce-
HaT nposBnfeT 3ab0Ty O fAenax 4yenoBevyeckuWx, Kakosa locTunmesa Ky-
pua, KOTOPYl BhepBble MocTpoun uaps FocTuanit»?*. O TocTunmesolt
Xe Kypuu JlvBuii nuwet cnepytowum obpasom: «lMocTtponn oH (uapb
Tynn Toctunuin. - LK) n Kypuio - Xxpam YMHOXEHHOrO WM COCNOBWS,
KOTOpas BM/IOTb [0 BPEMEHN HalIMX OTLOB HasbiBanach [ocTunnesoii»?:.
MepBoHayanbHo Pomyn coopyaun Bcero 30 TakMx XpamMoB-Kypuil Mo

227 Cic. De dom. 1.1: «Cum multa divinitus, pontifices, a maioribus nostris inventa atque in-
stituta sunt, turn nihil praeclarius, quam quod eosdem et religionibus deorum immortalium et
summae rei publicae praeesse voluerunt... »

228 /Hy10 TOYKy 3peHns BbickasbiBaeT A.M. Cmopukos (cM.. Cmopukos A.M. Konne-
rua noHTUgUKoB // XXpeyeckue konnermu... C. 137).

29 06 ynoTpebneHun cnosa templum B PasNuHbIX 3HAYEHNAX CM.. CMOpuKoB A.M.
J1an locatio (CakpanbHble acmnekTbl) MPU yupexzaeHun 06LLeCTBEHHOrO Xpama B pecny6-
nnkKaHckoMm Pume // [ipeBHUiA BOCTOK M aHTUYHbIA Mup: C6. Tp. Kadeapbl UCTOPUM ApeB-
Hero mupa MI'Y. M,, 2004. C. 51.

20 varr. LL. V. 155: curiae duorum generum: nam et ubi curarent sacerdotes res divinas, ut
curiae veteres, et ubi senatus humanas, ut curia Hostilia, quod primus aedificavit Hostilius rex.

21 v, 1. 30. 2: templumque ordini ab se aucto curiam fecit quae Hostilia usque ad patrum
nostrorum aetatem appellata est. Cp. Ovid. Met. XV. 800-803: ...strictique feruntur in templum
gladii: neque enim locus ullus in urbe ad facinus diramque placet nisi curia caedem (... BHO-
CATCA B MECTO CBATOE roNblX Meyeii KMMHKN: He BblGpaau MecTa wWHoro B page, 4To6 Aeno
CBEPLUNTb POKOBOE, HO 3AaHbe ceHaTa). MoapobHee faHHbIe UCTOUHMKOB 0 Kypumn Kak xpame
cMm.: Lexicon totius latinitatis. Vol. 111. Patavium, 1965. P. 919 sg.
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KonuyecTBy 30 pofoBbIX 06beAuHeHMii?*>. CornacHo ®ecTy, Kaxjas
Kypus cOBepllana B 3TMX Xpamax CBOM >KepTBompuHoleHus?®. 3a 3Tu
XEPTBOMPUHOLWEHNA W OTBeYanu OTLbI-CEHATOPbI, MNpe/AcTaB/ieHHble B
ceHaTe Pomyna mo Tpu YenoBeka OT KaXpAoW Kypuu. Bugumo, uapb Tynn
Foctunmii 06beAnHUN 3TU pa3bpocaHHble MO pa3HbIM MecTaM CeHaTop-
CKMe sacra B OfHOM MecTe - B [oCTunaMeBOi Kypuu. W Auwb MHOro
nosgHee Kypusa crtana BOCNPUHMMATLCA HE TONIbKO KakK Xpam, HO U Kak
MecTO 3acefaHuii ceHata. Ho gaxe u B nosgHepecnyb6imMkaHCKoOM Pume

3aceflaHNAa CeHaTa O4YeHb 4acCcTO npoxoaAunmnu B CaMbIX pas3/IMYHbIX Xpa-
234

Max , NpUYeM pelleHue O TOM, B KaKOM MMEHHO Xpame AO0/KHO 6bi1o
npoxoanTb 3acefaHue CeHaTa, 3aBMCENO, MO-BUAUMOMY, OT TeMbl pac-
CMaTpMBaeMoro ceHaTopamu Bompoca. Tak, JINBuii ynoMuHaeT o 3aceda-
HUAX ceHaTa B xpame HOnutepa®®®, B kanuTonuiickmux xpamax®*®, B xpame
AnonnoHa® u s Xpame BennoHbI >,

Cpean (yHKUWIA [peBHeiilero ceHaTa AN paccMaTpUBaeMOW TeMb

BaXKHbl Npexxae BCero cyfebHble, UCKNIOYNTENbHOE NPaBO Ha KOTOPble CeHat
coxpaHsn 3a co6oil BMAOTb 40 3aKOHOB lpakxoB 133-123 rr. go H.3. >

et Dionys. Il. 23: 1. ..(Pomyn) ycTaHOBMY >KepTBOMNPUHOLLEHWNS! CHOBA, Kak siy>Ke roBo-
pWn, MO pasHbIM KypusiM, HasHauuB AN Ka>XKAON N3 HWUX CBOMX GOrOB W FeHNeB, KOTOPbIX OHW

[0M>KHbI BCErga noynTaTb, M YCTaHOBMY pacxodbl Ha >XepTBOMNPUHOLUEHMA, KOTOpPble Hy)KHOj.
MM BbliaBaTb W3 O6LL[€CTBeHHOVI KasHbl. W uneHbl Ka)K,q0|7| Kypun NPUHOCUNN Ha3Ha4eHHble UM

>KepTBbl BMECTE CO CBOMMM >KpeLaMu 1 BMecTe BKyllauu (0T HWUX) BO BpeMs MpasgHecTBY

ovara Kypuu. Befb Ans KadKAoK (paTpum 6GbIN0 YUPEXKAEHO MOMeLLeHMe C oyaroM, nofo6Hoe

npuTaHesMy 3/11MHOB, W B HeM Obin OCBALLEH HekWil 06LMIA ouar uneHoB hpaTpun. HassaHue
>Ke 3TUM MOMELLEHNSIM 6bIN0, Kak 1 paTpusiM, - «Kypuu», W OHW Ha3biBAKTCA TakK BMIOTb
[0 HalnX fAHeil.

23 Fest. P. 180 L.: Novae curiae proximae compitum Fabricium aedificatae sunt, quod pa-
rum amplae erant veteres a Romulo factae, ubi is populum et sacra in partis triginta distribuerat,
ut in is ea sacra curarent.. (HoBble Kypuu 6binM NOCTPOEHbI BONM3N 0T dabpuuuesa nepekpe-

CTKa, MOTOMY YTO APEBHUE Kypuu GbiM cfenaHbl POMYIOM OYeH; HeGOMbLUMMI, B KOTOPbLIX OH

pasgennn Ha 30 yacTeil Hapod W CBALEHHOAENCTBUSA, [Aabbl B HUX 3TW CBALIEHHOAEHCTBUS W
nofaep>KuBanmce...).

% Bonnefond-Coudry M. Le senat de la république romaine de la guerre d'Hannibal a
Auguste. Rome, 1989. P. 65-136.

B Liv. XXII. 30; XXVI. 1.

Z00iv. 11, 21; VI, 5; XXIV. 10; XXVIII. 38; XXXII. 8.

BT Liv. XXXIV. 43; XXXIX. 4; XLII. 21.

28 v, XXVIIL 9; XXX. 38; XXX. 21; XXVIII. 40; XXXI. 47; XLI. 10; XLII. 36.

2% Guti'errez-Alvizy Armario F. Diccionario de derecho romano. Madrid, 1982. P. 426;
BapToLwekM. Pumckoe npaBo (MOHATUS, TePMUHBI, onpegeneHus). M., 1989. C. 172,196. Cm.
Takxe Plut. T. Gracch. 16; ldem. C. Gracch. 6.
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O cypebHbIx (yHKumax ceHaTa IlI-11 BB. J0 H.3., KOTOpble MOXHO MpoeLu-
poBaTb ¥ B paHHuiA Pum, nogpo6Ho coobuaet Monnbuin (V1. 13. 4):

«Bcemun npectynneHusMu, cosepliaembiMu B npegenax Utanum v nog-
nexawmMMmu paccnefoBaHuIo rocyfapcTsa, KakoBbl: W3MEHa, 3arosop, W3ro-
TOB/IEHVE Af10B, 3N0HaMepeHHOoe YOUCTBO, BeflaeT CeHaT».

[anee Monnbuit gobasnset:

«5. o BceM 3TuM fenam (0 rocyfapcTBeHHbIX oTKynax. - Jl. K.) pe-
lIaeT CeHaT, a WMMEHHO: Ha3HauYuTb CPOK ynnaTbl, B CAy4vyae HecyacTbd
obneruntb (6pema) nnaTenblWMKOB WM MPU HECOCTOATENIbHOCTWU COBCEM
ocso6oAuUTL OT o6a3aTenscTBa. 6. CNOBOM, BO MHOrMX Clyyasx ceHat
UMeeT BO3MOXHOCTb MPUYUHWUTL Bped WM MOMOYb NIOAAM, WUMEHLWUM
OTHOLWEHNE K O06LWeCTBEHHOMY AOCTOSAHMIO, W60 MO BCEM Ha3BaHHbIM
fenam Hy>XHO obpawartbcs K ceHaty. 7. TOTOM, 4TO camMOe€ BaXHoe, U3
cpefbl CeHaToOpoB M3bMpatoTCA CyfAbM B MHOTOYMUCEHHBIX TAXK6aX, Kak
rocyflapCTBEHHbIX, TaK W YacCTHbIX, eC/in TO/NbKO TAXObI BO36YyXAalTcA
N0 BaXKHOMY 06BUHeHUIO»2C.

Ha cypebHble yHKUWW LpeBHelllero ceHaTa ykasbiBaeT U JWOHUCWIA
FanukapHacckuit?®’!, ynogo6nss ceHaT repycuy nakefeMOHSH, OfHONA U3
OCHOBHbIX (YHKUMIA KOTOpOW 6blna MMeHHO cyfebHas. B coBpeMeHHON
uctopuorpadun obpawaeTcqd BHMMaHWE Ha HEMOCPELCTBEHHYIO CBA3b
mexay 100 ceHaTopamu Pomyna n apeBHeliwei cyfnebHol Konnerwei
ueHTymBupos®*?. CornacHo ®ecTy, B 3Ty KOAJeruio ctanu BbiGupaTb Mo
TPW 4YenoBeka M3 Kaxgol Tpubbl, korga yucno Tpub B Pume gocTturno
35?3, 370 roBopuT 0 MpeAcTaBUTENLHOM XapakTepe KOMMeruu LeHTyM-

* Mep. ®. MuueHko. Polyb. VI. 17. 5-7: kocr yap xpovov (5\)vaxai) Sotivai Kai
aupjtxcbpaxoq yevopévot) KOtxpiaai Kai T0 napaitav aSvivaxou xivoq crupPavxoq
ajroXwat tfjq epyfoviag. Kai noXXa 8f] xiv' eaxiv, ev olqg Kai (3AasxEl ueyaXa kal
naXiv (bcpe® xork; TA 6ruaocsa xeipi“ovxaq f] abykATxo<- t) yap avacpopa xtbv
upoevpTipévcov yivexai npoq Xat>xrlv. xo 6e piyiaxov, €k xauxrA ajco&i8ovxai Kpixai
xWwv nXeiaxwv Kai XWv Srpoalcov Kai tcov iSuoxiK&v ouvaAAaypaxcov, oaa peyeBoq
EXE Gv éykA/raxtoy.

2! Dionys. Il. 14. 2: CenaTy PoMmyn npefocTasun Creaylole NoYecTb U MoryUJ,eCTBb:
obCy>kfaTb ¥ NojasaTb CBOM rofoca OTHOCUTENbHO BCEro, 4YTO Lapb BHOCWI HapacCcMoTpe-
HWe, U pelleHne 6ONbLUMHCTBA Npeobnafano. 3TO OH TakXKe B3AY U3 KOHCTUTYuuM Jlakefe-
MOHWW. Befb Lapu nakedeMOHsH He 06nafan aBTOPUTApPHON BAACTbi0 AeyaTb BCE, YTO OHU
XOTAT, HO repycus UMena noiHyl0 BnacTb Hafj BCEMMU [enamu.

%2 | aRosa F. Decemviri e centumviri // Labeo. N 4. 1958. P. 14-34; Kelly J. M. Studies in
the Civil Judicature of the Roman Republic. Oxford, 1976. P. 3 fif.

23 paul. exc. ex Fest. P. 47 L.: LieHTymBupanbHble TAXK6b! Ha3biBaIOTCA TaK OT LieH-
TymBupoB. Befb korfa B Pume 6b110 55 Tpub, KOTOpble TakXKe HasblBaUCb Kypusmu, TO U3
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BMPOB, a CcfefoBaTeNbHO, W ceHaTta. AHIAWCKWI UCTOPMK npasa
Ix. Kennn cuntaet, uto B ApeBHeWwunit nepuof LeHTyMBUpbI u3bupa-
NUCb NO KYpUAM W ABNANUCL NPEeACTaBUTENAMU POJAOB, BMOC/ELCTBUM
Xe, Korga konuyectso Tpu6 gocturno 35, xapakTep Bbl6opa M3MeHUNCA
W cTan NPoBOAMTLCA Mo TpubaM, 0 yeM u coobuaeT Pect®”. Brpouem, o
npefcTaBUTENbHOM XapakTepe [peBHelllero ceHata NpAMO TrOBOPUT
Ovonncuit CanukapHaccknii®®®., B gpesHefiwuil nepuog [eATeNbHOCTS
LeHTYMBMPOB HOCMIA PeNUrMo3HbIA xapakTep, O 4YemM CBUAETENbCTBYeT
npeBHelwmnit Bua nckos - legis actio sacramento, ¢ KoTopbiMu pasbupa-
nmcb ueHtymBupbl (Gai. Inst. 1V. 13-16). Ha xapakTepe 3TUX UCKOB Mbl
OCTaHOBUMCH HUXeE.

CornacHo Monuébuio (VI. 17. 1-7), ceHaT Befajn BCEM, YTO Kacasocb
rocyfapCTBEHHOW Ka3Hbl, ByAb TO 3eMNs, PEKU UMM 3[aHUS, WU PErynupo-
BaN rocyjapcTBeHHble O0TKyna (B 4YacTHOCTW, W apeHfy ager publicus).
B T0 >Xe Bpems W3BECTHO, 4YTO MWMEHHO LEHTYMBUPbI KOHPONMPOBaNu
BMHAMKALMIO, NOCPeACTBOM KOTOPOW ocyliecTBAfNacb MpojaXka W apeH-
fa rocyfapcTBeHHbIX 3ement®®. LlMLepoH faeT A0BOMLHO MNOAPOGHLI
nepeyeHb cyfaebHbIX [en, KOTOpble paccMaTpuBann LEHTYMBUPbI: «...B
HUX (UeHTyMmBMpanbHbIX Tsx6ax. - JI. K.) pasbupaloTca y3aKOHEHUs o
fJaBHOCTM, 06 Omekax, O POACTBe POAOBOM U KPOBHOM, O HaMbIBHbIX 6e-

Ka>KZOW Tpubbl s BefeHUs CyAeGHbI:pasbupaTensCTB BblGUPaNoch MO TPU UYenoBeKa,

KOTOpble HasblBa/IMCb LEHTYMBMPAMKU, U XOTHA UX 6bITO Ha NATbL 6oNblUe CTa, OflHaKO C TeM,

4TOObI Nerye 6bIrN0 NX UMEHOBATb, OHU ObIFN Ha3BaHbI LiEHTYMBUPAMU.

2Kelly J.M. Op. cit. P. 23.

5 Dionys. Il. 12 Korga Pomyn ycTpow 3TW fJena, TO peliun HasHauuTh CeHaTo-
pos (/.30mXenTa$e), BMECTe C KOTOPbIMM OH [OMKeH Obln BEPWMTb FOCYAApPCTBEHHbIE
fena, BblbpaB AR 3TOr0 CTO My>Keli M3 naTpuumes. Cpenan >Ke 3TO OH CheAylLUM
obpasoM. Cam OH HasHauun OfHOTO HaWyyllero U3 BceX, KOTOPOMY cuen HeobXoAuMbIM
nopyyaTb ynpasneHue ropofoM, Korga OH cam OyfeT BbiIBOAMTb BOWCKO 3a npedenbl
Puma. 3aTem OH npuKasan Kadkaoi Tpube (<pv\W) u3bpaTb MO Tpu 4enoseka n3 Tex,
KTO Obln Torga B Haubonee 3penoMm BospacTe W OTAMYANCA 61AropofHbIM MPOUCXO>K-
feHvem. [locne n3bpaHus 3TUX [eBATEPbIX OH CHOBA MpuKasan, YTOObl Kadkpas Kypus
(dpaTpapj wusbpana no Tpu Haubonee MNOAXOAALLMX UYenoBeKa U3 yucna naTpuLmes.
3aTem, [o6aBuB K NnepBbiM fEBATHW, HasBaHHbIM Tpubamu, eule 90 My>Keid, KOTOPbIX
NPUroTOBUAM KypuM, W CLENaB rnaBoii Hafj HUMM TOro, KOrO OH cam u3bpan, Pomyn
[l0BEN 4MCNO CEHATOPOB fi0 CTa.

26 Behrends O. Das Vindikationsmodell als «grundrechtliches» System der altesten romis-
chen Siedlungsorganisation // Libertas grundrechtliche und rechtsstaatliche Gewahrungen in
Antike und Gegenwart. Ebelsbach, 1991. S. 20 ff.
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e
perax U ocTpoBax, 06 0653aTeNbCTBAX, O rOCYAapCTBEHHbLIX OTKymax...»?*
B 3TOM TekcTe AN Hac OCOGEHHO BaXXHO, YTO NpeaMeToM pasbupartesnb-
CTBa B LEHTYMBUpanbLHOM cyfe, T.e. B CeHaTe, OblaM CLENKU nexum wu
mancipium. He meHee BaXHO W TO, YTO MMEHHO CeHaT Bejan BOMpocamu
pacnpegenexus seman®®®, B cBA3M C 3TUM BaxeH TOT (haKT, 4TO APeBHe-
wnif ceHaT npeacTaBnAn u3 ceba coseT crapeiiwmn?®, a cornacHo MMpo-
nepumio (1IV. 1. 11-14), ato 6bIN0 HEYTO BPOfie «COBETA CefIbCKUX CcTap-
WnH» (rustica corda, patres). OTUMKU CENbCKUMK CTaplIMHAMWU MOTK
ObITb Npexje BCero marucTpbl naros. [JaBHO oTMeyeHo, 4To Ao Cepsus
Tynnus nar asnancs Tepputopuell kypun®’. OTcloga marucTp nara 6bin,
no BCell BMAMMOCTU, KYpPUOHOM B CBOeil Kypuu. CornacHo JuoHucuio
(IV. 15. 2), nar BbINOAHAN (PYHKUUMW YKPENSeHUs, Kyja BO BpeMs Bpaxe-
CKOro Habera npATanocb CeNbCKOe HACeNeHue, a caM MarucTp ABAAncCA
pPYKOBOAUTENEM MECTHOrO OMOMYEeHUs, 3alluLiaBLIEro 3TO YKpEeneHue
(IV. 15. 3). 3TM MarucTpbl MHOrAa HasblBanuchb patroni pagi®®'. [uoHu-
CUi, Ha3blBasg MarucTpoB NaroB apxoHTaMu, FOBOPWT, 4YTO B Clyvae He-
06X04MMOCTN OHW KOMAHAO0BAaNW BOEHHbIM OMOJMIYEHWEM Mara U exeroj-
HO cobupanu c XuTenein nara NOJOXOAHbIN Hanor, coBepwas BO BpeMs
npasgHectsa [MaraHannit Heob6XxoAuWMble CBALWEHHOAERCTBMA U HKepTBO-
npuHoweHua (IV. 15. 3). OTW o04YUCTUTENbHble XEPTBOMPUHOLIEHUSA
(hostiae lustrales. - Ovid. Fast. I. 667; Tibull. 1l. 1.17) cBs3aHbl C exe-
rogHbiM BbimonHeHuem lustrum (lustratio pagi)®®* u c6opom Hanora
annona (Sic. Flac. 165). Cam Hanor HasbiBanca Takxe vectigal, a 3aknio-
YeHMe [Jorosopa 3emnefenbues ¢ maructpom - vectigalia locare (Macr.
Sat. 1. 12. 6). BaxHO OTMeTUTb, YTO MarucTpbl Naros, BbINOMHAA ca-
KpanbHble (YHKUMM B KynbTe KOnutepa Komnarug, asnanucb dnamuHa-
M3, Mo apesHemy 06blualo, G amuHy KOnuTepa rapaHTMpOBanoch Me-
CTO B CEHaTe, KOTOPOE OH Monyyan BMecTe C KYpPY/bHbIM KPeciiom u To-

*7 Cic. De orat. I. 38. 173: «...in causis centumviralibus, in quibus usucapionem, tutelarum, °
gentilitatum, agnationum, alluvionum, circumluvionum, nexorum, mancipiorum... iura versen-
tur». O 3Ha4eHMW cnoBa mancipium Kak rocyfjapCTBEHHOr0 0TKymna cM. Huxe, 3.2.3.

28 Liv. 1. 41. 2-4; 11. 42; 11. 44; 111. 1. 3; Dionys. VIII. 81; VIIL. 87. 4; VIII. 9; VIII. 18. 1;
VIIL. 27. 4; VIIL. 37; VIII. 51; X. 30. 4-5; X. 32. 3"1.

29 Mask W. J1. Pum nepabIx Liapeid. C. 238.

%0 Capogrossi ColognesiL. Proprieta e signoria in Roma antica. Roma, 1986. P. 82.
51 KornemannE. Pagus// RE. T. 36. St., 1943. S. 2325.

%% Ibid. S. 2324,

%3 Ihidem.
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roii-npetekctoin (Liv. XXVII. 8. 4-10). OpHako JluBmii mog4yepkuBaert,
yto BO Il B. A0 H.3. 3TOT 06blyail yXke CTan aHaXpPOHW3MOM, BbILLEALWNM
n3 ynotpebnenuns?®. BO3MOXHO, YTO MarucTpbl Naros, SBAAACH (namu-
Hamu tOnutepa Komnarusa, nogo6Ho flamen Dialis B gpeBHeAwwnii nepu-
0f, TaKXXe WMenun rapaHTUpPoBaHHOE MeCcTO B ceHaTe. Ecnm xe yyecTb, 4TO
B ApeBHeiilunii nepuog nar 6bi1, NO-BUAMMOMY, TeppuTopueii Kypum®®,
TO BMOJSIHE MOXHO MOCTaBMTb 3HAaK PaBeHCTBA MeXAYy Maructpamu naros
n flamines curiales. CornacHo MCTOYHMKaM, 4YMCNO KYPY/bHbIX (Pramu-
HOB COOTBETCTBOBaNO uucny Kypwuii (Paul. exc. ex Fest. P. 56 L.; Dionys.
. 64. 2), T.e. paBHsnocb 30. Camo Ha3BaHue flamines curiales yka3sbiBaeT
KaKk Ha npeAcTaBMTe/bHbI XapakTep 3TOr0 >KPeYyecKoro caHa, Tak M Ha
YNEHCTBO WX B Kypuu, T.e. B ceHate”®,

UneHCTBO MarucTpoB MaroB B CeHaTe B [peBHEALIMIA nepuof pUMCKOIA
UCTOPWMW NUILIHWIA pa3 NoATBepXAaeT MNpeAcTaBUTENbHbI XapakTep ceHata.
MarwncTpbl, no-sManMomy, o6nagannm Bcell MOMAHOTON PeNnUrnosHomn, agmu-
HUCTPATMBHOW 1 BOeHHOW BnacTu B cBoem nare (Dionys. IV. 15. 3). EctecT-
BEHHO, C pacLUMpPeHWEM PUMCKON TepPPUTOPUM 3HAYEHWE MArncTpoB MPUHU-
31Un0Ch, U B 3N0OXy Mo3aHel Pecny6inMKM MX YNeHCTBO B CeHaTe CTano aHa-
XpoHusmom. CornacHo ®ecty (Vici, P. 502 L.), B umnepatopckom Pume
MarucTpbl nNaroB yxe umsbupanuch exerogHo (quotannis fiunt). OgHako cne-
[yeT OTMeTUTb, YTO ynotpebneHHoe 3aecb ®ectom cnoso fio Becbma MHOro-
3HaYHO U MOXET ObITb MepeBefeHO He TONbKO B 3HAYEHUWN «n36MpaTbCA», HO

W B CMbICTIE «OLEHMBATLCA», «MPUHOCUTLCA B XepTBY»®'. 3TU 3HAuYeHUS

Cpa3y BbI3bIBAOT accoumauum C eXerogHbim lustrum, T.e. OYNCTUTENbHbIMU
YKePTBOMPUHOLIEHUAMWN, KOTOPbLIE €XEerogHo coBepLllann maructpbl. 103To-

My y ®decTa peub MOXET WATU He O eXerofHbIX MepeBbIGOpax, a 0 CBOe06-

pasHOM LeH3e WAM OT4yeTe Maructpa nara nepef nocensgHamu. 3Ta Bepcus :

6onee BEPOATHa €eule M noTomMy, 4To 0653aHHOCTH CpflaMVIHOB, oTBeYyaBLWNX

3a nposeAeHne MaraHanuii, HOCUAN MOXWU3HEHHLIN xapakTep’™®, Tak Kak UX -

JO/MKHOCTb CBAA3aHa ¢ 0c060ii thopmoii 6paka - KoHtbappeaLueit®®.

2"MitchellRE. Op. cit. P. 144; PalmerR.EA. Op. cit. P. 268.

%5 Capogrossi Colognesi. Op. cit. P. 82.

%8 O unenctse flamines maiores u minores B ApesHeiiem cenaTe cm.: MitchellR.E. Op.
cit. I°. 153 ff.

57 Cwm.: [lsopeukniil.X. laTuHcKo-pycckuit cnosaps. M., 1976. C. 428.
. P Gell. X. 15.22-24; Gai. Inst. I. 112; Serv. Ad Aen. IV. 103, 339, 374; Georg. I. 31. Cm.
Takxe: LinderskiJ. Op. cit. P. 245.

#SMitchellRE. Op. cit. P. 146.
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PennrnosHble 0683aHHOCTU KYPY/bHbIX (h1aMWHOB, Kak U BOOOLLe Xpe-
OB, C TEYEHWEM BPEMEHW MOTEPSANN CBOIK 3HAYMMOCTb. ITO CBA3AHO K C
06wWmm nonoxeHmem patres B VI-1V BB. [0 H.3., NX PEINTNO3HbIX DYHKLWIA.
Yie HauMHaa co BpeMeHu npasfieHnsa CepBus Tynnusa HeEKOTOPble pPenuru-
03Hble Ky/NbTbl CTanu nepefaBaTbCAd B BefleHWE O0OLECTBEHHbLIX paboB
(Dionys. 1V. 14. 3). MHoro nosfHee, yxe Ha py6exe IV—LLI BB. A0 H.3., npo-
LlecC NULIEHNA POAOBOW BEPXYLUKM MX CaKpaibHbIX MPUBUAETMIA U Nepegayn
POAOBLIX sacra rocyfapcTBeHHbIM pabam 6bi1 npogomkeH Annuvem Knasawu-
em Llekom (Liv. IX. 29. 9). B cBfi3n C 3TUM MHTEPECEH CNefYHOLNA OTPbIBOK
n3 KommeHtapues Cepsusa K SHeuae Beprunua: «HuKTo, Kpome patres, He
1mMeeT npasa gorosopa (auctoramenti potestatem). OAHaKo cyuUTaeTCA, YTO B
CBSILLEHHOAECTBMAX TPYA Aaxe paboB (Servis) mor 6biTb NOCBALWEH 6Goram,
1 OH MocBALWanca BnAoTb [0 Tex nop, noka He ocnabeeT pacCyflOK YenoBeKa,
TO ecTb NoKa OH He 0CBOGOAWUTCA OT 06d3aTeNibCTBA MOCBALWEHUA (nexu
sacrationis). 3T0 yale BCero NPOMCXOAUN0 MO HACTYMNEHUN cMepTu» (Serv.
Ad Aen. 1l. 558; WN. 591). N3 TekcTa cfefyeT, YTO cakpasbHble 0683aHHOCTH
npuHagnexanu ToNbKo patres, xota 60ry Mor ObiTb NOCBALEH U TPy pabos.
B KayecTBe NPUCNYXHUKOB XPeLoB pabbl UCMOMb30BANNCL YXKe BO BPEMEHA
Pomyna n Hymbl Nomnunusa, ogHako Tonbko B VI-1V B. [0 H.3. UM CcTanu
nepefasaTb W HeKOTOPble Xpeyeckne (YHKUMW. BaxHO Takxe, 4TO patres
npuHMManu Ha ce6s cakpanbHble 0653aTenbcTBa (nexum sacrationis) u B
cnyyae HapylweHus obeTa nofBepranncb CMepPTHON Ka3HM, Kak 3TO npowuc-
X040, Hanpumep, C BecTalkamMW, HapyLlIMBLIMMK 06eT [eBCTBEHHOCTU
(Dionys. Il. 67. 3), nam naTpoHoMm, ob6maHysBWUM cBoero knueHta (Plut.
Rom. 13; Dionys. II. 10; Il. 3). Takum o6pa3om, BnacTb patres-senatores
pernamMeHTMpoBanacb penuruosHbiMm obetamu, Taby, 3a MCMNONHEHUEM KO-
TOpbLIX Cnefjuna, no-BMAUMOMY, BCSH pMMCKasd 06WuHa, M MepcoHUpuUUmnpo-
Ba/IiCA 3TOT KOHTPO/b 33 CEHATOM B fiMLe PUMCKMX Lapeil.

MpoACHEHMIO CYLWHOCTN BNacTW ApPeBHEMLIMX OTLO0B-CEHaTOPOB U B3au-
MOOTHOLIEHMA ceHaTa M Hapoga B Pume VIII-VI BB. [0 H.3. noMOraer pac-
CMOTpPEHWE WHCTUTYTa KAWEHTeNbl. B Hayke [OBONbHO pacnpocTpaHeHHbIM
ABNAETCA NpeACTaBfeHMe O TOM, YTO KAMEHTbl B ApPEeBHEALNA nepuog Haxo-
AUNACL B MOJHOIA, 61M3KO0I K pabCKO 3aBMCMMOCTM OT CBOMX naTpoHos®®.
OfMH M3 OCHOBHbIX apryMeHTOB B NO/b3y TaKOW 3aBUCMMOCTU - 06bACHE-
HWe xapakTepa ApPeBHell KAnWeHTenbl NMGO NOCpPeAcTBOM CBefeHMs ee K

WHCTUTYTY BOJILHOOTNYLEHHUYECTBA, NIM60 MOCPEACTBOM MpefcTaBie-

MGEHI:HVIL[,KVIVI JILA. ¥Yka3. cou. C. 117 cn.
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HWS KNIMEHTOB KaK Hac/eACTBEHHbIX paboB poja WM KaK 3aBOEBAHHbIX Mie-
MeH, CTaBLINX AeanTuumamu®®’. OpgHako NpakTMKa B3aMMOOTHOLUEHWI Na-
TPOHa U BO/JLHOOTMYLIEHHWKA HE MOXET ObiTb PacnpocTpaHeHa Ha BeCb
CMEeKTP OTHOLIEHWA naTpoHaTa-KAMEHTeNbl B ApeBHeAwWwwWit nepuogd, Tem
6o/iee UTo faxe W B NO34HEpecny6NMKAHCKOM PuMe 3TO JafeKko He eAuHCT-
BeHHbLIl BNA naTpoHaTa?®?. 3aTeM, WCTOUHMKW MO paHHEMY PuMy He galoT
HUKaKUX OCHOBaHWIf cunTaTb KNMeHTOB pabamu pofa. HakoHel, npefcTas-

NIEHNEe 0 TOM, 4YTO K/MUEHTbl ObiNK ,D.e,U,I/ITI/IU'I/IFIMVIZBS, OCHOBaHO Ha BOJIbHOM

ToNKoBaHUW noHATUR fides un patria potestas. Fides, kak 13BeCTHO?®*, cBsizaHa
C penurno3Holl knaTBOi, KOTOpas NPOM3HOCMIACL NPW 3aKOYeHUW pasnny-
HbIX JOrOBOPOB, TOProBbIX cAefiok U obasarenscts (Dionys. Il. 75; Cic. De
off. 1. 17. 70) mexay npaBoCNOCOOHLIMU PUMCKUMM TpaxjaHamu. lMoaTo-
My Hanuume fides mexpgy naTpoHOM U KAMEHTOM CBMAETENbCTBYeT 06 ux

B3aWMHOM OTBETCTBEHHOCTM, YTO MOATBEPXKAAOT U 3akoHbl XII Tabany®,

OTHOLWeHNA NMOKPOBUTENLCTBA, CBA3bIBAIOWME NaTpOHa CO CBOWMMW K/u-
eHTaMun, TakXe HeNb3d ynojobnaTb BAacTM oOTua cemeiicTBa Haf CBOUMM
AoMouvajuamu (patria potestas), Kak 3aTo 6bI10 MNPUHATO B UcTopuorpagumn®e.
Booble TepmMuH potestas 0603Havan BnacTb BCAKOrO marmcrpara pUMCKOro
Hapoga®®’, a BnacTb ceHaTa (auctoritas patrum) no HajeneHuto 6efHAKOB
3emnelf Toxe ynogo6nsetcs B MCTOYHMKAX OTeyeckol BnacTu Haj CbIHOBb-
Amu (Fest. P. 288 L). MoaToMy BnosiHe 060CHOBAHHO NpeAcCTaBAeHME O TOM,
4TO NaTpoHbl, ABNAACL pogoBoll Bepxywkolt populus, 6biAn Temu cambimMu
patres, co6paHne KOTOPbIX Ha3biBanock ceHaToM’®®. Ho BpsA Ny KOro BO3-
HWKHET MbICAb, 4YTO BeCb pUMCKWUH Hapog (populus) Haxoguncs B pabckoit
3aBMCUMOCTM Y OTLOB-CEHATOPOB. [M03TOMY ropasfo 6onee peasMCTUUYHbLIMU
BbIFNAAAT BbIBOALI W.J1. Masik, M0 MHEHWIO KOTOPON BO3HWKHOBEHWE K/IMEH-
Tenbl «OblI0 pe3ynbTaTOM pacCNOeHWs BHYTPU gentes, a TakKXe Mexay

gentes»?®, KnueHTOB B paHHeM PyMe MCTOYHWUKM MpeACTaBAsOT MNafWmnMu

*8L premersteinA. Clientes //RE. T. 4. St, 1901 S. 23-55.

262 Watson A. Rome of the XI1 Tables. L,, 1975. P. 98.

3 premerstein. Op. cit. S. 28 ff.

%4 peppe L. Studi sull'esecuzione personale. Debiti e debitori nei primi secoli della repub-
blicaromana. Milano, 1981. P. 208 ss.

%5 |ex XII tab. VIII. 21 (Serv. Ad Aen. VI. 609): Patronus si clienti fraudem fecerit, sacer
esto.

%8premerstein. Op. cit. S. 33.

%’BapTowekM. Ykas. cod. C. 253.

%68 Mask /1. Pum nepsbix Lapeid. C. 160.

2% Tam xe. C. 157.
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S
uneHamy poja. Ha mMx 06f3aHHOCTAX [OCTaTOYHO NOAPOGHO OCTaHaBAWBa-
nuck MHorne yueHble?”’. OpgHako Heo6xogumo 60nee NOAPOBHO PaccMoT-
peTb MX HOPMANYECKYID MpaBocnocobHocTb. [pefcTaBneHMe O TOM, 4TO
KMWeHTbl ABAANUCL AULAMM C BeCbMa OrpaHWYyeHHOl MpaBOCNOCOBHOCTbLIO
(non sui iuris), He NMeeT Cepbe3HOro NOATBEPXAEHUSA B UCTOUHUKAX. KAUEHT
B paHHeM Pume un3obpaxaeTca Tpaguuumeid Kak HOpPULMYECKM HE3aBUCUMMOE
nuo®™. A. YOTCOH COBEpLIEHHO CMpaBefnNBO OTMEYaeT, 4TO 3aBUCUMbIlL
IOpULMYECKUIA CTaTyC BOMbHOOTNYLUEHHMKA €lle He FOBOPWUT O HenpaBoCmMo-
COBHOCTN BCeX KaTeropuit nuiy, BCTYMMBLIMX B NaTPOHATHbIE OTHOLIEHNs?™?.
WHCTUTYT KAWEeHTeNbl Kak UCKYCCTBEHHOr0 pPoAcTBa B AOKIACCOBbIX W paH-
HeknaccoBblX 06wecTBax Boo6Le 6bin BecbMa pasHoo6pasHbiM. OH umen
(hopMbl KaK MHAMBMAYaNbHble, TaK M KOMNEKTWBHbIE, KaK FOPU30HTasbHbIe
(nopoaHeHue paBHbIX), Tak U BepTuKanbHble (BaccanuTeT). Lienamu Takoro
nopogHeHns 6bliM 0653aTeNbCTBO B3aMMO3aLMTbl, NMPEKpalleHne KPOBHOM
MeCTW, YCTaHOB/IEHWEe KBa3UPOACTBEHHbIX COK30B-6paTCTB, COCTaBAANOLLMX
Auedtky obuiectea’’. OueBWAHO, (PaTPUN-KYpUM apxamyeckoro Puma vme-
AN Ty Xe NpUpoAy, YTO M COO3bl-6paTCTBa MEePBOOBLITHLIX 06LECTB 3MNOXU
KnaccoobpaszoBaHus. [103TOMY OTHOLIEHUS NATPOH - BOJIbHOOTMYLLEHHWUK,
BO3HMKLIME rOpa3fo Mno3gHee Camoro WHCTUTYTa KAUEHTeNbl, Henb3s Mpo-

eympoBaTb Ha OTHOLLEHWNA patres CO CBOUMW K/IMEHTaAMMU.

MaTpoHaTHble OTHOLIEHWA YacTO CPABHMBAKOTCA C WHCTUTYTOM OTLOB-
ckoii BnacTu (patria potestas) Hag cBoum cbiHoM (filius familias). CbiH, Haxo-
gawmiica nof BnacTblo OTUA, WMMeN OrpaHUYeHHyK MpPaBOCNOCOBHOCTD,
Oyfyun nNuiLeH npasa 3aK/OYEHNS CLENOK, W B YaCTHOM MpasBe paccMaTpu-
BasicA Kak nmuo non sui iuris. OTcloga npeAcTaB/ieHne 0 TOM, YTO U KIIMEHT,
NoAo6HO CbiHY, He ABAANCA NNLOM Sui iuris”’. OfHaKo HeKoTopble AaHHble
WUCTOYHWUKOB TOBOPAT O MPAMO MPOTUBOMOMOXHOM. Tak, cornacHo lnasTy
(Menaechm. 4. 2. 572-595), B Pume Il1-11 BB. 0 H.3. KNMEHTbI 6bINN BNpase
3aKno4aTh N06bIE HOPULNYECKME CAENKW, BbICTYNann B KayecTBe UCTLOB U
OTBETYMKOB B Cyfe, a PONb MaTpoHa 3ak/ityanacb B 3aliUTe U NOPYYUTESb-
CTBe 3a CBOero knmeHta. OCHOBbIBafCb Ha [naBTe M M3BECTHOM TekcTe 3a-
koHoB XII Tabnuy (VII. 21), A. YOTCOH npuwen K BbiIBOAY, YTO K/MEHT

7" Tam se. C. 152-161; LTaepmaH E.M. PacugeT paboBiagenbyecknx OTHOLUEHWIA.

C. 70-73; HemupoBckuitA.M. WcTopms paHHero Puma n Utanuu. C. 46.
21 Cm. 0630p MCTOUHIMKOB B KH.: Watson A, Op. cit. P. 100.
272 | bidem.
2? VcTopusa nepBo6bLITHOro 06LLecTBa. Anoxa knaccoobpazosaHus. C. 513 cn.
“premerstein. Op. cit. S. 41 ff.
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ABNANCA IOPUANYECKN He3aBUCUMbIM NuLoM>’>. Jinsuii (II. 44) u QuoHucKii
(XI. 28. 6) coobuwatot, uto KnAMeHT Annua Knasgma [Jeuemsupa 06bABUN
cBOeii pabolli aeBywWwKy u3 nnebeickoil cembu BepruHuio u B 3HaK CBOEro
npaBa «HanOXWN Ha Hee pyKy» (manum iniecit), cnefoBaTenbHO, 3TOT Ku-
EHT ObIN IOPUAMYECKN MPABOCNOCO6HBIM NULOM. HaKoHel, KWeHTbl o6na-
fanu Takxe nsbupartensHoiM npasom (Liv. Il. 56; Dionys. IX. 51. 4-5), uTo
oTNnYaeT ux ot geautuumnes. CornacHo AuoHucuio (Il. 10. 1), Takum 6biN1oO
MOMOXEeHMe KINEHTOB U B PuMe LLapCKOM anoxu.

Takum 06pasom, ApeBHelilas KAMeHTena He CBOAMTCA HU K OTMYLEHHU-
YyecTBY, HU K feauTuumnsam, HuM K nonoxeHwuto filius familias. KopHu ee cne-
[yeT UCKaTb B MHCTUTYTe UCKYCCTBEHHOrO POACTBA MepBOO6LITHOIO 06LeCT-
Ba 3N0OXW Knaccoobpa3oBaHuA. Mpuyem BO3MOXHbI He TONbKO BepTUKaib-
Hble CTPYKTypbl MO MpUHUMAY BaccanuTeTa’’® M MOKPOBWUTENLCTBA, HO W
ropu3oHTa/NbHble, 00bLEAUHAIOLWME PABHbLIX C Lefblo B3aumonomowwu. Mpu-
MepOM TaKoli 06WMHbI paBHbIX B Pume sBnsieTcs Kypus (ppatpus). OfHoiA
13 QYHKUUA KypuoHa 6bino, No-BUAMMOMY, MpefcTaBUTENbCTBO CBOEN Ky-
puu B CeHaTe, 3aliMTa ee MHTEPECOB B LI/IOM U KaXAOro ee yneHa (KBupuTa)
B OTAENbHOCTU, TaK Kak MMeHHO 30 KypWOHOB COBEpLUANU BCe Heob6XOoAu-
Mble >XEpPTBOMPWHOLIEHNSA KaXAbll 3a cBOW Kyputo (Dionys. Il. 64. 1) u
COOTBETCTBEHHO KaX[blli B CBOEW Kypuu npefcefarenbCTBOBan Ha COBMECT-
HbIX MNpasfgHUYHbIX MUPLLIECTBAX, CPaBHUBAEMbIX [MOHUCMEM CO CnapTaH-
ckuMu obwmmm 3actonbamm (1. 23. 1-3). Buaumo, oHW, OMATb Xe KaXAbli
B CBOeW Kypuu, npefcefatenbCTBOBAIM M B KypuWaTHbIX KOMULMAX, TaK Kak
nepBOHayYanbHO Kaxgas Kypus cobupanacb OTAeNbHO Ha CBOe TeppuTo-
pun®’’. Mo3ToMy OH MOF UMeHOBaThLCA pater, NOA06HO OTLY, 3aliMLLaBLIEMY
CBOWX fAeTel, a pAAoBble KBUPUTLI ABNANUCHL €0 KAWeHTaMu. Takas Xe Ccuc-
TemMa Morfa cylecTsoBaTtb W B pojax. Beab cuctema cyfgebHOW 3awuTbl u
nopyuYmnTenLCTBa Takxe Hocuna no 3akonam XII Ttabnuy HaseaHwWe naTpoHa-
Ta (D. 26. 4. 3-5). Takum 06pa3om, BaXKHEWLIUM 3/IEMEHTOM [peBHEN K/u-
eHTenbl Obin cyfAe6HbI MaTpoHaT, pernameHTUpyemblid B ius gentilicium.
CO0O6CTBEHHO, TPaguLMsA UMEHHO TaK M XapakKTepu3yeT OTHOLUEHWSA ceHaTta U

*" Watson A. Op. cit. P. 100.

*™® De Francisei P. La communita sociale e politica romana primitiva // Relazioni del
X Congresso internazionale di scienze storiche. T. 2. Firenze, 1955. P. 142,

L Dionys. Il. 14. 3: Begb Hapog (4 Sfjpos) He nojasan cBOM ronoca COBMeCTHO, HO CO3bl-
Ba/ics MO Kypusm (kaTa Ta? paTpag), ¥ TO, YTO 6bINO PELUEHO GONLLUIMHCTBOM Kypuid,
coobLianock ceHaTy.
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Hapoja, NaTpoOHOB W KAneHToB?’®. CucTema B3aMMOMOMOLLM U KPYFOBOi
MOPYKN 06BACHAET TOT (haKT, 4TO B Hayane V B. [0 H.3. patres u KAWEHTb
npeaCcTaBNAOTCA [OCTATOYHO CMIOYEHHOW MOMMTUYECKOW CUMOW, OTCTam-
BaloLleli cBoM npusunernn B 6opbbe ¢ nne6com. OfHako camo MOSBIEHUE
nne6ca, MPOTMBOCTOALLEr0 NAaTPUUMAM W KIMeHTaM, rOBOPMT O TOM, 4TO
cuctema matpoHaTta, B anoxy Pomyna vmeBlas BCeo6beMOLWMIA XapakTep,
s YJ_V BB. NOCTENEeHHO yTpaymnsaeT ero.

NTak, MOXHO cfenatb chneaylolme npeaBapuTeNibHble BbIBOAbI O Xapak-
Tepe ceHaTa uapckoil anoxu: 1. CeHaT 6bln MpeACTaBUTENbHLIM OPraHoM
pUMCKKUX Tpub, Kypuii n pogos. 2. MpeacTaBuTenn Kypuii (naroe) o6naganu
BHYTPW Nara BbICLUE/ CaKpalbHOW, agMUHUCTPATUBHOW U cypebHoOW Bna-
CTbto. 3. OTUbI-CEHATOPbl OTBEYaNW 3a XXePTBOMPUHOLIEHUS B KYpUW W fB-
NANMCbL TaM BepPXOBHbIMU Xpeuamu. 4. B ceHate (B Lapckoin Kypum) kax-
Obll N3 HWUX 3aliMLLan WHTepecbl CBOMX KAWEHTOB, B TOM 4MC/ie U B Cyfeb-
HOM MopsiaKe.

OfHako ocTaeTcs elle HepackpbITbIM BOMPOC O PO/M OTLOB-CEHATOPOB B
(hopMMpOBaHUW ApeBHelilero pUMCKOro npasa. 34ecb Mpexjae BCEro cnegy-
€T KOCHYTbCA Tak Ha3blBaeMOro pogosoro npasa (ius gentilicium), o koTo-
pom ynomuHaeT lail B WHCTUTYyUMAX Kak O AaBHO OTXKWBLIEM, rn1y6oko

apXauyHoM B ero Bpems MHCTUTYyTe?’’. OueBMAHO, YTO FEHTU/LHOE MPaBo

Z'F'SDionys. 1. 9. 1: MNocne Toro Kak PoMyn OTAENUA BbICLUMX OT HU3LLMX, OH 3aTeMycTa-
HOBMY 3aKOHbl, KOTOPbIMU MPeAnUCLIBAINCL 00A3aHHOCTW Tex W Apyrux. 3BnaTpufbl AOMKHbI
OblMM OTTIPABNATL CBALlEHHOAEHCTBISA, ynpaensTb (apxcLf) u cyauTs (8iKdEeiv), a Takke
noMoraTb emy Bynpa&4eHu O6LLeCTBEHHbIMU fenamu. [Mnebeu (6rutonko6n) >ke 6bluM OCBO-
BO>KAEHbl OT 3TUX 06S3aHHOCTEN, He3HaKOMble C HUMM U W3-3a HedocTaTka CPeAcTB nped-
NoYNTaBLUME AOCYr 3aHATUAM 3TUMKU (fenamu), HO [OMKHbI 6blM 0bpabaTbiBaTL 3eMAIO,
pa3BoAMTb CKOT W 3aHUMATLCA MonesHbiMu pemecnamu... 1. 10. 1: lMpasuna, KOTOpble OH
TorfaycTaHoBW1 OTHOCUTEYLHO NaTpoHaTa M KOTopble [onroe Bpems 6bluM B ynoTpebie-
HUAM Y pUMASH,  6biM- crieaytoluMn.  O643aHHOCTBIO NAaTpPULMeEs GbIN0 OGLACHATL CBOUM K-
€HTaMm 3aKOHbl, C KOTOPbIMU Te 6blM HEe3HAKOMbI, OfMHAKOBO 3a60TACb O HUX KaK B UX OT-
CyTCTBMe, TakK W B UX NPUCYTCTBUN, [Jenas [41s HUX BCe, YTO OTUbI AenalT ANs CBOUX CbIHO-
Bell, Kak B OTHOLUEHUM WMyLlecTBa (Xpr)faTcu0, Tak M B OTHOLUEHAN WMYLLECTBEHHbIX KOH-
TpPakToB (Thin weptxP/I“™ (wichokalum). Kpome TOro, NaTpoHbl GbiM 06s3aHbl NPeabAB-
NATb UCK OT /LA CBOWX KIMEHTOB, KOrfa C HUMM OBOLIYUCL HECTpaBe/iMBO B OTHOLLIEHUM
KOHTpakToB (aSiKoupeucouXayxdveiv), » 3awmwaTb WX NPOTMB MO6Oro, KTO caevyaeT
06BUHEHWE MPOTUB HUX, KOPOYe roBOpsi, 06ecreuMBaThb S HUX Kak B YaCTHbLIX, Tak 1 B O6LLe-
CTBEHHbIX fienax BCe TO CMOKOMNCTBWE, B KOTOPOM OHM OCOBEHHO Hy>KAauuchb. CM. Takke Plut.
Romul. 13.

77 Gai. Inst IIl. 17: Ecnu (nocneymepLuero) He oCTaBanoch (HU CBOMX), HU arHaToB, TO
TOT >Ke 3akoH XII Tabnuu, npu3biBaeT K HacnefoBaHWI0 FEHTWNOB. A KTO Takue reHTunbl, 06
3TOM Mbl CKasanu B NepBOii KHUre. Ho Tak Kak Mbl y>Ke yNOMSHyNM, 4YTO BCE FeHTWUNbHOEe
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(hOPMMPOBA/IOCL KaK BHYTPU pofia, TaKk U B OTHOLUEHMAX Mexay pojamu.
UTo KacaeTcsd nepsoro, T.e. BHYTPUPOAOBOro Nnpasa, TO O HeM OMpefeNeHHo
MOYTM HMYEro He M3BeCTHO. lMall v YnbnmaH ynomuHaloT 06 3TOM npase B
cBA3n c cuctemoll HacnegoBaHus 6e3 3aBellaHWs, MPUHATOW B 3akKoHax
XII Tabnmy. Mbl 3HaeM TakXe, 4YTO 3TUM MpaBOM peryampoBajnucb U
BHYTPUPOAOBbIE PENUTUO3Hble 06pAfAbl W XEepTBOMPUHOLIEHUA - sacra
gentilicia?®®. Kpome Ttoro, J/Iusull ynomuHaeT o 3ampeTe B poge MaHnues
HoCcUTb ums Mapka (Liv. V. 20. 14), KoTopblii 6bln yCTaHOB/EH Cneyunanb-
HbIM AekpeTom popa (decretum gentis). Mofo6GHbIN Xe AeKpeT 6bin NPUHAT
B poge KnasgueB B OTHOWeHUM uMeHn Jlyumit?®'. Hakowey, [uoHucwii
FanukapHacckuii (IX. 22. 2) ynomMuWHaeT [PEBHWI TEeHTU/bHbIA 3aKoH
(apxaTo? y6uo0?), perynmpoBaBLINiA B pofax BO3pacT BCTYMN/aeHUs B 6pak
N poxaeHuns getel. CnefoBaTesnibHO, Kakue-TO OCHOBbI CEMEWHOro, Hacnef-
CTBEHHOr0 ¥ BpayYyHOro npasa MOrNM 3aKNafblBaTbCA VUMEHHO BHYTPW POAOB
nM60 B MEXPOL0BbIX COrNaleHnax, noayymBwNX BNOCnefCTBUU Ha3BaHWe
mores maiorum, T.e. peyb UAET O JpeBHelWmnX Hopmax 06bIYHOTO npa.a.
Mpodgeccop TIpabapb, M3yyasd WUCTOKM pUMCKOro npaBa Hapogos (ius
gentium), BCnep 3a LenbiM pALOM 3anafiHblX YYEHbIX 06paTun BHUMaHWe Ha
N3HaYanbHY0 3TUMONOrMI0 3Toro TepmuHa®®®. QuesngHo, 4TO ius gentium B
[peBHeWWNIA Nepuoj 03Hayano «npaBO PoAoB». FACHO TakXe, YTO poXAaa-
NOCb 3TO NPaBo N0 Mepe 06befUHEHUA OTAeNbHbLIX POLOB U NNEMEH B 6onee
UMM MeHee YCTOMUMBYIKO MOMMTUYECKYIO OpraHusauuio. [laBHO A0Ka3aHo,
4TO U PUM BO3HWMK NyTeM CUHOMKM3Ma, T.e. 06bEAUHEHUS HECKONbKUX mne-
Men’®. TpefcTaBUTeNbHLIM 1 3aKOHOAATENLHBIM OPraHoM 3TOro 06beguHe-
HUA 1 6bINM pUMCKUe patres. Ha ux 3acefaHusx, no-sugMmomy, paséupanuco
BCEBO3MOXHbIE MEXPOA0oBble KOH(MUKTLI. LinuepoH Bo dparmeHTte o ciepe

KOMMeTeHLMM cyaebHo# Konnernn LeHTymBupos?®* no cyTu gena nepeunuc-

MpaBO COBEPLUEHHO e- YO M3 yNnoTpebneHns, TO Mbl CUNTAEM W3NMLLHUM B 3TOM >Ke MecTe
TOMKOBATb O TOM >Ke npeameTe camwkom nogpobHo. Cm. Takke Clip. fr. 26. la; Collat. 16. 4.
2; 16. 2. 17.

%0 Capogrossi ColognesiL. Dalla tribu alio stato (Le istituzioni dello stato cittadino). Roma,
1990. P. 48.

% |bid. P. 49.

%2 MpabapbB.d. MepBoHauaNbHOE 3HaUYEHWe TePMUHA iUs gentium: W3 HayuHOro Hacneaus
npod). B.3. Mpabaps. Tapty, 1964. C. 24 cn.

B\askS1. Ykas. cod. C. 92. 101 cn.

%4 Cic. Orat. I. 38. 173: ...iactare se in causis centumviralibus, in quibus usucapionum,
tutelarum, gentilitatum, agnationum, adluvionum, circumluvionum, nexorum, mancipi-
orum, parietum, luminum, stillicidiorum, testamentorum ruptorum aut ratorum, ceterarum-
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e
[ifeT BONPOCLl, OTHOCALMECH K FTEHTUNLHOMY MpaBy. JTHO60MNBITHO OTMETUTD,
YTO B OTHOLUEHWW BCEX MNEPeYUC/IEHHbIX LinuepoHOM HOpUANYECKUX WUHCTU-
TYTOB PUMCKWE HOPUCTbI UCNONb3YIOT TepMuH auctoritas. Tak, LimuepoH co
ccbinkoli Ha 3akoHbl XII Tabnuy ucnonb3yet 3TOT TEPMWUH B OTHOLIEHUU
npuobpeTtaTensHoil aaBHOCTM®®. YnbnuaH W gpyrue Knaccuuyeckne HpuUcTbl
MCMNONb3YIOT €ro npu XapakTepuctuke Bnactu onekyHa (D. 26. 8). LiuuepoH,
Benyneid, Masen u MannHuaH rosopaT 06 auctoritas B CBA3KM C NpaBom co06-
CTBEHHOCTM, CepBUTyTamu, cTunynaumeil u sanorom. Linuepon (Verr. II.
40. 97) n CeHeka (Contr. Il. 1. 38) ynoTpe6nstoT 3TOT TEPMWUH B CBA3W C
OTLOBCKOW BnacTblo. HakoHel, BCcTpeuyaeTcs TepMWH auctoritas Kak 0603Ha-

h

w28 288 289 e
yeHne Bnactu cypen 3HAaTOKOB nNpaBa , NaTpoHOB , MaFI/ICTpaTOBQ n
291

XpeLos

OfHaKO HanbGonee BaXHbIM ANS HAc AB/SETCA BbIACHEHWE U3HAYalbHOIO
3HauYeHWs BbIpaXKeHMs auctoritas patrum, Tak Kak MUMEHHO OHO 0603HaYasno
BNacTb PUMCKOT0 CeHaTa’®’. OTMMONOrns TepMuHa auctoritas 4OBOMLHO Mpo-
3payHa u CBfA3aHa C MHA0eBPOMelicknM KOpHEM aug. STOT KopeHb 0603Havan
BbIpaXKeHMe 60XecTBEHHOW BOnM, 0406psIOLe TO WAM WHOe p[elicTsue

nogeii’®®. Takum 06pasoMm, OuyeBMAHA CBA3b 3TOr0 TEPMUHA C MOHATUAMMU

que rerum innumerabilium iura versentur... (.. .BO3MTbCA C LEHTYMBMPAUbHBLLUM TA>KGamu,

B KOTOPbIX paccMaTpWBalOTCs npaBa O NMPUOGPETEHNM NO AaBHOCTW BnajeHus, Onekw, pogo-
Bble W arHaTCKkue npaBa, Npasa O HaMbiBax 6Geperos M OCTPOBOB, 06 (06s3aTeNbCTBAx) MexuT
1 mancipium, 0 CTeHaX, O NOib30BaHWW CBETOM, O Kanenu, O AeACTBUTENbHbIX U HeAelCcTBYU-
TenbHbIX 3aBeLaHnsAX, a Tak)Ke MpaBa Ha Npoune 6GecuncneHHble BeLuw...).

%5 Cic. Top. IV. 23: usus auctoritas fundi.

%6 Cic. Caecin. 74; Harusp. 14; Venul. D. 21. 2. 76; Scaev. D. 13.7.43 pr.; Papin. Fr. Vat. 10;
Paul. Sent. 2. 17. 1.

%7 Cic. Verr. 1. 3; II. 157; IV. 10; Div. in Caec. 70; Caecin. 76; Paul. Sent. V. 26. 4; D. 1.
19. 18.1; D. 12.2.1.

%8 Cic. Inv. 1. 68; Q. Rose. 56; Top. 28; Brut. 197; Papin. D. 1. 1. 7. 1;Pomp. D. 1. 2. 2. 5;
lulian. D. 9.2. 51. 1; Paul. D. 50. 16. 53. 2.

%9 Cic. Balb. 1; Ulp. reg. 29.3.

20 Cic. Verr. 122; Agr. I. 24; Cluent. 117; Val. Max. 1I. 2. 7; D. 27. 9. 3. 1; D. 3. 5. 25 (26);
D.2. 15.7. 2.

B v, XXXIV. 44. 2; Cic. De dom. 2; 44/115; 69; 137; Harusp. 14; De leg. Il. 31;
Fest 3351 M.

22 O xapaKTepe W 3HaueHUI 3TOrO BbIPKeHMs Noapo6Hee cM.: BarangerH. Latheorie des
auspices et ses applications en droit public et prive.” Paris, 1941. P. 19 sg.; Coli U. Regnum //
SDHI. 1951. P. 83; Mannino V. L'auctoritas patrum. Milano, 1979. P. 1-54; BiscardiA. «Aucto-
ritas patrum». Problemi di storia del diritto pubblico romano. Napoli, 1990. P. 111 ss.

' 7 Catalano P. Contributi alio studio del diritto augurale. Torino, 1960. P 28; Mannino V.
Op. cit. P. 2.
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augur, augurium, augustus . [eiicTBUTENbHO, y LIMLLEPOHA Mbl HaxoAuM
CnefyIoWnii TeKCT: «S1 e Mpex/e BCero B KayecTBe OCHOBaTenell M nose-
NnTeneil MCMOMHEHWS CBALIEHHOAENCTBUI paccMaTpuBalo Halux NpeaKoB,
MYAPOCTb KOTOPbIX, KakK MHe KaXeTcfi, Gbina CTO/b BENWKA, YTO... OHU CUM-
Tanu, 4YTo BNACTHbIE MOMHOMOYUS ANS YCMELWHOTO BeAeHUs rOCYAapCTBeH-
HbIX [IeN COAePKaTCA B MpejckasaHun 6oro»?*S. Takum o6pasom, auctoritas,
no LiNLepoHy, WCXOAUT OT aBrypuii, T.e. aBFypCKOro puUTyana BbIBNEHUS
BOMN GOTOB Yepe3 3HaMeHus. Ellle Gonee KOHKPETHO MO 3TOMY MOBOAY Bbi-
cKasblBaeTCA Banepuii Makcum: «ITpefKn HalW XKenanu, 4ToBhbl... BACTHbIE
MONHOMOYNSA A5 YCTEWHOTo BeAeHUs FOCYJapCTBEHHbIX A€l yCTaHaBMBa-
NNCh HaBNIOAEHNAMU aBrypoB»2®. HekoTopble yueHble faXe TPakTylOT 3T0
BbIDaXEHWe B CMbICAe auctoritas augurum, T.e. BAACTHbIX MOJHOMOYMIA Ca-
MUX aBrypoe®®’. OpfHako He criefyeT CMewWunTb C BbIBOAaMU. Bedb JTMBUiA 1
APYTve aBTOPbl 0COGEHHO YAacTO MMEHHO BCEX CEHATOPOB B COBOKYMHOCTH, @
He TONMbKO aBIypOB HAa3blBAlOT patres auctores, a WX BNAcTb COOTBETCTBEH-

. 298
HO - auctoritas patrum

MonHoe 0GbACHEHME CyTU TepMUHa auctoritas patrum MOXHO HaiTh y
JlnBus B onnucaHum cnopa NaTpuuueB u nae6Geicknx TpUGYHOB O BO3MOXHO-
CTU fonycKa nne6eeB K KOHCYMbCKOW JO/KHOCTW. [leno B TOM, YTO MO 06bl-
yasiM NpPefKOB U MO 3aKoHaMm PoMyna TONbKO patres 06/1afany npaBoM Mpo-
BefleHUs1 OCHOBHOTO BWAA aBrypuil - aycnuuuii, T.e. puTyana BbiSBIEHUS
60XecTBeHHOI Bonn no nonety ntuu?®. flenii rosopuT, YTo Npaso aycnu-
UM HacTONbKO HEOTAENMMO OT MAaTPULMEB, YTO fAaXe MO CJ0XEHUW MarucT-
paTCKOi AOMKHOCTW, GYAYYM YacTHBIMM NULAMK, OHU COXPAHSIOT 3TO Mpa-

80°®. Takum 06pasom, He TOMLKO Lapy 6bIAN aBrypamu, HO U patres, T.e.

24Dumezil G. Remarques sur augur, augustus // Rev. des etudes latines. 35. 1957. P. 126 sq.

%5 Cic. Harusp. 9.18: Ego vero primum habeo auctores ac magistros religionum colendarum
maiores nostras, quc-jm mihi tanta fuisse sapientia videtur... qui... rerum bene gerundarum
auctoritates augurio... contineri putaverunt...

%% Val. Max. 1. 1. 1.

97 CatalanoP. Contributi... P. 68,189,279,

Z8Mannino V. Op. cit. P. 3-12.

299

300 O_xae/aKTeEe 1 3HaueHUK aycnmpuia cm.: Catalano P. Contributi... P. 37-47
Liv. V1. 41. 5-6: Penes quos Igitur stnt auspicia more malorum? nempe penes patres;

nam plebeius quidem magistratus nullus auspicato creatur; nobis adeo propria sunt auspicia, ut
non solum quos populus creat patricios magistratus non aliter quam auspicato creet sed nos
quoque ipsi sine suffragio populi auspicato interregem prodamus et priuatim auspicia habeamus,
quae isti ne in magistratibus quidem habent (UTak, kTO no o6blyal NPeAKOB COBEPULLET j
‘aycnuumun? KoHewHo, naTpuumn, Befb ANA NnebGelcKuX JOMKHOCTEN HeT aycnuuuii npu Bbl6O
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BOXAN Kypuii 1 pofoB. Beab BHYTPU CBOEro pofa WM KYpUU UMEHHO OHU
coBepluann BCe Heo6Xo4MMble CBALLEHHOAEWCTBMS U aycnuumm, XoTs, Ko-
HeYyHo, Kak cnpaBefIMBO Ha NpuMepe pecnybanKaHCKMX MarucTpatos OT-
meyaeT A.M. CMOpYKOB, He BCAKWIA MMEBLUMIA aycnuuyuu 6bin aBprOM'Ol
Takum 06pa3oM, Lapu B ceHaTe OblIM NULLL MEPBLIMU CPeAU paBHbIX, 0bna-
YeHHbIMU NOYTU TEMU e BMIACTHbIMW MOMHOMOYMAMM, YTO W CaMm Lapb.
[eiicTBUTENbHO, Mbl 3HAaEM, YTO NATMHCKO-CaBUHCKME Lapu-aBrypbi’®? yacTo
n36Upannck MMEHHO M3 OTLOB-ceHaTopos®®. Kpome Toro, [uoHMCHKIi NpsMo
yKa3blBaeT, 4TO PUMCKME Lapys NpasuayM Mo Bone OTLOB, a He HaoBopoT>**, u
VUMEHHO HapylleHue TapkKBMHeM [OpAbIM 3TOW HOPMbI MOCAYXMWIO O4HON U3

MPUYUH W3THAHUSA Lapeii.

JNnBniA nepeumncnseT HeKOTOpble Hambonee BaXHble (YHKUWW CceHaTa,
HernocpeACTBEHHO CBA3aHHble € aycnuuuamu. 3To u3bpaHwe uapeln u maru-
CTpaToB, CO3bIB HAPOAHbLIX COOPaHWMI MO KYpUAM U LEHTYPUAM U MPUHATUE
3aKkoH0B>®, HakoHel, JIuBuii yKasbiBaeT, uTo C NpPaBOM aycnuuUMii CBA3aHO
n3bpaHme OTLAMW-CEHATOPaMU >KPELOB: MOHTU(WKOB, aBrypoB, Lapeii
XXEPTBOMPUHOLWIEHNIA, hnaMmmHoB, canmeB u T.4. (Liv. VI. 41. 9). CyTb BnacT-
HbIX MOTHOMOYMI CeHaTa MO3BOMAET MOHATb COMOCTaBleHMe AaHHbIX Jlneua
n OunoHucus 06 unsbpaHum uapeii. OO6bIYHO JIMBWIA yKasbiBaeT, 4YTO Lapu

n3bupannck «no NpuKasy Hapoga M No BoOne ceHaTa»**®. B To ke Bpems

pax. 6. Aycnuuuu HacTONbKO HEOTAEMMMbl OT HaC, YTO He TOMbKO BbIGOPbI Ha NaTpuLmMaH-
CKYI0 [IOM>KHOCTb HUKOrfAa 6e3 HUX HapofoM He BepLIaTCs, HO W Mbl camu, 6e3 HapofHOro
roflocoBaHns, HasHa4yaeM MHTeppekca TONbKO MO aycrvuuaM W fjaXke YacTHbIM 06pasom
CoBepLUIAeM aycrnuuun, KoTopble nneben He COBEPLIAIT fadke Ha AOMKHOCTAX).

ok CwmopukoB A.M. KypuaTHbIii 3akOH 06 MMmnepun 1 aycnuuum maructpatos // [dpes-
Hee npaso. Ne 11. 2003. C. 24-25, npumey. 2-8.

®  BblpaxeHne «Ljapu-asrypbl» [0BOMLHO YaCTO BCTPeYaeTCs B COBPEMEHHON 3anafHoii
ropuanyeckoii uctopuorpacgum (cm., Hanpumep: Catalano P. Contributi... P. 549-566).

3 KaraposE.O. O uapckoii Bnactu B [pesHem Pume... C. 36; Tondo S. Profilo di storia
costituzionale romana... P. 103-111. R

®4 Dionys. 1. 14. 2: A coBeTy (CeHaTy) OH HasHauMn NOYECTU M BAACTb CRe/lytoLiero po-
fa: obcy>kAaTb W ronocosaTb MO BCEM BOMPOCaM, MPEIOXKEHHbIM LapeM, W peLleHne 60nb-
LUMHCTBA NpeBa/mMpoBasio: M 3To (PoMyn) TOXXe 3aMMCTBOBa/I M3 NAKOHCKOrO rocyfapcTBeH-
HOro yCTpoiicTBa. Bedb Lapy nakefieMOHAH Takke (KaK W pUMCKWE) He 6bim camogep>Kuamu
1 He MOF/IN fienaTb BCe, YTO 3aXOTHAT, HO COBET CTapeiluMH MUMen cuny BO BCEM, YTO Kaca-
Nocb  rocyAapcTsa.

%5 Liv. VI. 41. 10: Non leges auspicato ferantur, non magistratus creentur; nec centuriatis
nec curiatis comitiis patres auctores fiant (Begb 6e3 aycnuuuii nepecTaHyT NpoOBOAUTLCS 3aKO0-
Hbl, M36MpaTbCA MaruCTpPaThbl, OTLbI-CEHATOPLI YTPATAT MOMHOMOYNA MO NPOBEAEHMIO
KypMaTHbIX U LEHTYpUaTHbIX COOpaHuii).

Liv. 1.22.1; 1. 32.1; 1.49.3.
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LvnoHucuii 06bl4HO roBOpWT, 4TO M3OpaHWe Laps NPOBOAMIOCH PELUEHWEM
HapogHOro cobpaHMs M MocneayoLWmM BbIACHEHWEM aBrypamu Bonu 60ros,
T.e. akTom wuHasrypaumn®”’. Ho Beab asryp, nposoaswmii WHaBrypauuio
uaps, - 3T0 OTHIOAb He Becb CeHaT, mouyemy e [AuoHuculi cBA3bIBaeT MMeEH-
HO ¢ ero gelicTBuAMM TO, 4TO JIMBUWM HasbiBaeT «yTBepXAeHWEM M36paHus
ceHatom»? O6bAcHeHWe faeT LIMLepoH, packpbiBas MexaHW3M MNpPUHATUSA
CeHaTCKOro peLleHns no Kakomy 6bl TO HM 6biN0 PENMIMO3HOMY BOMPOCY B
I B. g0 H.3. Tak, OH MWLET, YTO CHATME PENIMTMO3HOrO0 3anpeTa C ero HeABu-
XMMOT0 MMYyLLeCTBa MPOMCXOAMNO cregytowmm obpasom. CHavana Konne-
rMs MNOHTM(UKOB B MOJHOM COCTaBe, paccnefoBaB f[eN0 O PeNUrMOo3HOM
3anpeTe, ocBo6oamnna MMyLLecTBO LinuepoHa OT Hero, a 3aTeM yXe CeHaT B
nonHom coctase, obcyans cyae6Hoe peweHue (iudicium) Konnerun MOHTM-
(hMKOB, BbIHEC MUCbMEHHOEe NocTaHoBAeHMe 06 0cBOGOXAeHUW Aoma Linue-
POHa OT PeNurvo3Horo 3ampeta’™. B nuTepaType AaBHO 06paLieHO BHUMa-
HMEe Ha TO, YTO MMEHHO B CeHaTe 06CYXJanucb U YTBEPXJaluCb BCe Ca-
Kpa/bHble BOMPOCLP®® 1 B 3TOM CMbICNe CeHaT WHOTAA BbIFAAANT Kak 06Liuii
COBET BCEX XPEYecKux Konneruir. Kak yxxe 0TMeyanocb Bbille, B ApPEBHEM-
eM, LapckoMm PumMe [ief1o MMEHHO Tak 1 06CToANO0.

UTo KacaeTcs npaBa CeHaTa CO3blBaTb HApOAHbIE COBpPaHMs, TO WM3BECTHO,
UTO KypuaTHble KOMWLMM He MOT/M NPOBOAUTHLCSA Ge3 6aronpusaTHLIX ayc-
NNUNiA, NOATBEPXAEHHBIX ceHaTckuM peweHnem®™®. [la n camn 3T KOMULMK
npoBoAMNUCL MOA NpeAcefaTeNbCTBOM MNOHTUGMKA. OfHako noApo6HO o
XapakTepe HapofHbIX CO6pPaHuUii Mbl MOTOBOPUM HUXE. 3[ech e 0COBEHHO
BaXHO PacCMOTPETb BOMPOC 06 YTBEPXJEHWU CEHATOM MPUHATOTO B Kypu-

‘"7Dionys. 1. 60. 3; 1. 1.3; Ill. 46. 1. CM. Takxe NoapobHOe pacCMOTPEHME 3TOro BOMNPo-
ca: CmopukoB A.M. Regnum et sacrum: o xapakTepe Lapckoii BnacTu B [peBHeMm Puwme //
IVS ANTIQVVM == [ipeBHee npaso 2002. Ne 2 (10). C. 49-51.

%8 Cic. Harusp. 6 ;2. Pontifices... flamen Martialis... rex Jlaerorum::: flamen Quirina-
lis... pontifices minores, causa cognita, duobus locis dicta... omni religione una mente
omnes liberaverunt... 13. Postero die frequentissimus senatus... domum meam iudicio
pontificum religione liberatam videri (12. MoHTuUuKN... hnamuH Mapca... Lapb CBALLEHHO-
fedcTBuiA... hnamnH KBupWHa... Mnagluve NOHTWUMKW... paccnefoBaB Aeyo, 3acnyllaHHoe
[Ba>KAbl... €4WHOrNacHo 0cBO6oAMAM MO [OM OT BCAKOrO PennrmosHoro sanpeTra.. 13. Ha

Ccneflylowmii eHb... CeHaT, COGpaBLUMiics B NONHOM COCTaBe... MOCTAHOBUY MPU3HATL MO OM

COMNacHo  CyfilebHOMY peLleHno MOHTUMUKOB  OCBOBOXKAEHHLIM OT PEYUrMO3HOrO 3anpeTa).
w HeTywun N.B. Ouepk pUMCKUX rocyAapCTBEHHbIX ApeBHocTeld... C. 258 cn.; Bonne-
fond-Coudry M. Le senat de la république romaine de la guerre d'Hanniba a Auguste. Rome,
19895, P. 320 sq.
Mo HeTymnlA.B. Ouepk PUMCKMX rocyAapcTBEHHbIX ApeBHOCTENA... C. 254, 339.
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e

aTHbIX KOMMLMAX 3aKOHA. B cBA3W ¢ 3TUM NpuBefem MOMHbIA TEKCT onpese-
neHns CepBrem paMMaTUKOM HEKOero oco6oro Bufa aBrypuii, HasbiBae-
MOFO «M3pEYEeHMe» WUNN «yTBEPXAEHUe 3aKkoHa». WTak, CepBuii nuwet B
KoMMeHTapusix K «3Henae» cnefytoulee:

«CnoBoM augurium Hekorga (HasblBaacs) Opakyf, HO TONAbKO 3axBaTbl-
Baemblii. BeAb aBrypuii - ato Bons 60ros, ucnpalivMBaemas MOCPeCTBOM
KOHCYNbTaumMii y NTWL U 3HAKOB, KOTOPbIX CNedyeT MUcKaTb TOrga, Korga To,
4TO Mbl 3aMbICIMNM B Aylle, XOTUM MOCPeACTBOM aBrypuii fo6uTtbecs oT
6oroB. M ecTb Takol ocobbiii Bug aBrypuli, KoTopbili Ha3biBaeTCA «yTBEP-
X[eHne 3aKOHOB», Befb YTBEPX/JEHMe 3aKOHOB MPOUCXOAUT, Korpa o6eTos-
TeNbCTBA CaMOro aBrypus 0roBapuBalTCs MNOCPEACTBOM ONpPEeAeneHHOro
TOPXXECTBEHHOIO MPOW3HECEHUS! CMOB (HYHKynauueid) o ToM, [Kakumu 06-
CTOATENbCTBAMU aBrypuii 6GyfeT coBeplueH], 3TO OH fJenaeT NOCPEACTBOM
paccneaoBaHna B opMe meTuunn»>".

NTak, no o6bsicHeHMto CepBus, aBryp B TOPXECTBEHHON CNOBECHOI
thopme u3naran cyTb 3akoHa 6ory u B (hopMe MeTULMM NPOCUN €ro yTeep-
ONTb TEKCT 3aKOHa 61aronpuATHLIMKU 3HaMeHusMK. Konnerus aBrypos quk-
cupoBana 3Ty 3HaMeHMs, yTBepXzana Kak 6naronpusTHbIE U BbIHOCKMA CBOE
pelleHne Ha 06CYXJeHWe ceHaTa. ECnM «OTUbl» He ycMmaTpuBaau B WX pe-
LUEHMN HUKAKOTO W3bSIHA, TO OHW 3anuCbiBaji CBOE PELUEHUE U YXKE HUKTO
M3 «OTLOB» WAW MArucTpaToB He MOT Han0XMWTb PEIUTMO3HOMO 3anpeTa Ha
YTBEPXAEHHbIA NUCbMEHHbIM MOCTAaHOB/IEHWEM CeHaTa 3akoH. Ha ponb
3anMcu 3TOro 3aKOHa B CeHaTe M Ha CBf3b 3TOr0 aKTa C BJAaCTHbIMU MOJHO-
MOUMAMM ceHaTa 06paTun BHUMaHue eule T. Mommsen®'?. fll060MbITHO, YTO
LimuepoH, roBops 0 NpPUBWIErUAX NaTpuULMeB, MOAYEPKMBAET, 4YTO 63 HUX
«Yy PUMCKOro Hapofa He GyfeT HW Liaps XXepTBOMPUHOLWEHWH, HN (naMUHOB,
HW canneB, HWU MOMIOBUHbI OCTa/bHbIX XPELOB, HU TeX, KTO AaeT 3aKOHHYH
CUNY peLleHnsM LeHTYPUATHbIX U KypUaTHbIX KOMULMIE, HU aycnvuui pum-

*11 Serv. Ad Aen. I1l. 89: AUGURIUM modo oraculum, sed usurpative. augurium enim est
exquisita deorum voluntas per consultationem avium aut signorum, quod tunc peti debet, cum id
quod animo agitamus per augurium adiis volumus impetratum, ut in hoc loco Aeneas, postquam
omnia quae volvebat animo petiit, ait 'da pater augurium'. et est species ista augurii quae legum
dictio appellator: legum dictio autem est, cum condicio ipsius augurii certa huncupatione
verborum dicitur, [quali condicione augurium peracturus sit:] quod hie facit exsequendo formas
petitionis versibus supra dictis; tunc enim quasi legitima iure legem adscribit 'da pater augurium'
et reliqua.

31 Mommsen Th. Romisches Staatsrecht. T. lll. Lpz., 1888. P. 1033. Cp. Cic. Epist. I. 2. 4;
I-7.4; VIII. 8.4; De orat. IIl. 5; Liv. IV. 57. 5.
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CKOro Hapofa He OyfeT...» MoHATHO, uTO NoJ auctores, YTBEPXAaBLWNMY
pelleHns Komuuuii, LiuyepoH uMeeT B BUAY OTLOB-CEHATOPOB. BaHO, uTO
OH YNOMWHAET X B CMMCKE XPELOB 1 B CBA3U C aycnuuyusMu, npujaBaBLIn-
MU 3aKOHHYIO CU/y peLieHWsM Hapoja B LEHTYpPUaTHbIX U KypuaTHbIX KO-
mMuumax. CnegyeT NofuyepkHyTb, uTo LluLepoH He ynoMWHaeT TpUBYTHbIe
KOMWLMW, 3aKOHHas Cufla KOTOPbIX He 3aBucefna OT auctoritas patrum, oH
rOBOPMUT INIbL O TEX KOMULUSAX, HOPMbI (DYHKLIMOHUPOBAHUS KOTOPbLIX Gblin
3a/10KeHbI ellle B Lapckuii nepuog.

Takum 06pa3om, ponb ceHaTa B 3aKOHOAATE/NbHOW AeATenbHOCTW Gbina
yXe B LapCKuii Nepuoj A0CTaTOYHO Befuka. OTLbl-CeHATOPbl BbICTYMAKT
30€Cb B PONU KOJNEKTUBHBIX TOSKOBaTeneld, MHTepNpeTaTopoB BO/SW GOTrOB,
GOXXECTBEHHOT0 MpaBa U tocTMUMKU. [OCKONbKY B Takoil hopme yTBepxie-
HWS 3aKOHA 0OCOOYK POMb WrpaeT akT HYHKynauwWu, T.e. TOPXECTBEHHOM
C/OBECHO (hOpPMbl BbIPaXEHWs 3aKOHA, TO OYEBWAHA W PO/b cCeHaTa B (hop-
MYNMPOBAHUM OKOHYATESbHOW MUCbMEHHOW peflaklini 3aKoHa.

1.2.3. NMoHaTuMe poploe n KypuaTHble KOMULUN

B TakoMm cnyvae, KakoBa e 6blna ponb HapoAHOro cobpaHus U camoro
pPUMCKOr0 Hapofa apxaMmyeckoro nepuofa B Mnpolecce MNPUHATUA 3aKoHa?
UTo6bl OTBETUTbL HAa 3TOT BOMPOC, HYXHO Mpexje BCero pasobpaTbes, KOro
pumckasa Tpaguuma o LapCcKoM Pume BK/OYaeT B MOHATUE «HApoA» U Kak
3TO MNOHATUE COOTHOCUTCA C pPas3/IMYHbIMK CcouUManbHbIMK TpynnamMmu wWnu
cocnosuamun, n B HaCTHOCTWU C NOHATUEM «nneée».

O,L'J.HaKO npexmne cnegyeTr CkasaTb HECKO/IbLKO C/i0B 06 WMHCUTHUAX pum-
NAH. O6LI.I'I/IM 3HaKOM OT/IM4YMA PUMCKOIo Hapoda MOXXHO Ha3BaTb TOry. Tak,
Beprmnmﬁ MCNOoNb3yeT MO OTHOLWEHWK K pPUMIAHAM BblpaXXeHne gentem
togatam. Jlto60onbiTeH KOMMeHTapuii K 3Toii (hpase y CepBusi [pammartuka:
! «HAPO/, OBJ/IAYEHHbLIV B TOI', - xopowo ckKa3aHO "Hapopg", NOCKO/bKY
; TOora ucnonb3oBanacb NKOAbMN 060MX NONOB U BCSKOrO COCTOAHNA, OAHAKO

pa6b| HE UMENN HUN TYHUK, HU 6aliMakoB. Torm e faxe XeHLWNHbl NMenn»
{Serv. Ad Aen. i. 282).

CneayeT OTMeTUTb, YTO B PaHHWIA Mepuoj PUMCKOW MCTOPUU TOra HOCU-
nacb He TO/IbKO BO Bpems MMpa, HO U Ha BoiiHe. OAHAKO, CpaXasncb, pUMAsHe
Kpas ee nogbupanu n 06BsA3bIBany Ha nosce (Serv. Ad Aen. VII. 612).

i

Y A .
Cic. De dom. 38: Ita populus Romanus brevi tempore neque regem sacrorum neque

flamines nec Salios habebit, nec ex parte dimidia reliquos sacerdotes neque auctores centu-
riatorum et curiatorum comitiorum, auspiciaque populi Romani, si magistratus patricii
creati non sint...

1.2. Ponb ,U,peBHeIZLIJI/IX OpraHoB BfacTn B CbODMVIQOBaHVIVI npaBa. N 3akoHa.

Takum 06pa3om, Tora 6bina CBOEro poja BM3UTHON KapTOYKOA BCAKOrO
pUMAAHWHA U OT/NMYana ero OoT BCeX HepuMAAH uan pabos. B To Xe Bpems
cnefyeT OTMETUTb, YTO O6WMIA CTUAL OAEXAbl B KaKOi-TO Mepe ypaBHuUBaeT
BCEX PUMASH W NWWb HanuyuMe MyprnypHON MOMOCHI Ha TOre W ee LWUpUHa
OTANYaNN PUMCKOr0 mMarucTtparta oT MpoCTONOANHA.

BepHemcs K couuManbHOW XapaKTepucTWKe PUMCKOrO Hapoga. Pum
[aHHOW 3Moxu 06bIYHO XapakTepusylT KakK paHHeKnaccoBoe 06LecT-
80", Ha npoTAXeHMM BCEro L,apCKOro mepuofa elle NpoAoaKalT cylie-
CTBOBAaTb HEKOTOPble WHCTUTYTbl, COXpaHAlowWme (opmMbl NepBOOLITHON
pOAOBOW OpraHusauuun. Peuyb mMaeT Npexpie BCero o pUMCKMX gentes, Ko-
Topble B VIII-VI BB. A0 H.3. Urpanu BefyLlylo pofib B yNpas/ieHNUN rpax-
faHcKoli 06wmHLS, Tpagnums B OTHOWEHWM paHHell Pecny67MKM 4acTo
coobliaeT 0 MaTpULMaHCKUX pojax, KOTOpble BMECTE C WX KAWEHTaMu
NpeacTaBnsnM [JOCTATOYHO CMJIOYEHHYIO MONUTUYECKYID CUNY BHYTPU
Pumckoro rocygapctea®’®. OpHako B OTHOWEHMM LAPCKOTO MNepuopa,
Korga nnebc euwe He BbIAeNuaCcs U3 06LWed Macchl KAMeHTenbl, NPOTUBO-
nocTaB/fieHNA KNMEHTOB U nniebeeB Mbl He BCTpeyaeM. YTo KacaeTca nne-
6eeB, TO Mbl 6Oyaem npuaepxuBaTbca Hanbonee pacnpocTpaHeHHOW B
COBPEMEHHOW HayKe TOYKM 3PEHMUs, COrNacHO KOTOPOW MWL HauyuHasa C

KoHUa VI B. [0 H.3. OHU 0Ka3a/uUCb BHE NaTPULMAHCKON pofoBOW opra-
317

HU3aLun

OnpegeneHnto MPOUCXOXAEHUA WU COLMANbHOrO MonoXeHus nne6ca B
paHHeM PumMe MOCBAWEHO MHOXeCTBO uccnegoBaHuii. OpHako pasbpoc
MHEHWIA MO 3TOW npobneme BecbMa 3HaumTeneH. CyliecTByeT, Kak M3BECTHO,
TPV OCHOBHbIE KOHLENUUW NpoucxoxaeHus nnebca: 1. 3THU4YeCKoe pasnu-
yme nne6ca v naTpuymaHckoro populus. 2. MpoucxoxpeHune nneéca u3 Knu-
eHTenbl. 3. Mnebeun - 3T0 peMeCNeHHUKN 1 TOProBubl, nossuswwmeca B VI B.
[0 H.3. B pe3ynbTaTe 3KOHOMUYECKOro passutusa®. ®. ge MapTuHo'® y6e-
OUTeNbHO NOKasan, 4To KaXAas M3 3TUX TeOpUil XOTA U UMeeT OTAeNbHble

'WLIJTaepmaHE.M. [peBHniA Pum... C. 20.

“ DeMartino F. Lagens, lo stato e le classi in Roma antica // Diritto e societa nell'antica
Roma. Roma, 1979. P. 51-74.

%%Liv. 11. 49. 2-5; 11. 64. 1; 1. 14. 4; 11l 16. 5; 11l. 44. 5; Dionys. VI. 47. 1; VI. 63. 3; VII.
18.22; VII. 19. 2. :

e Mask. Pum nepsbix uapeit. C. 149-159; HemuposckwA.WN. WcTopus paHHero Pu-

Ma. 903241-243; De Martino F. Op. cit. P. 65.
* RichardJ.-Cl. Les origines de la plebe. P. 1-77.
*%De Martino F. Op. cit. P. 64.
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NOATBEPXAEHMA B UCTOYHUKAX, B Lie/IOM UCKaXaeT O6I.Ll,yf0 KapTUHY fOaHHbIX !

Tpaguymu.

[JeTanbHoe uccnefoBaHMe MPOUCXOXAEHUA U COLMANbHOIO MOJ0XEHUS
nne6ca He BXOAWUT B paMKMU faHHOW paboTbl. OpHako Heobxofumo, onupa-
fCb Ha COBPEMEHHble MCCNef0BaHUA, AaTb OO6LLYI XapakTepUCTUKY Takum
KaTeropuam, kak plebs u populus.

PaccmatpuBas noHatue nneéc B8 VIII-1V BB. J0 H.3., HEO6XOAUMO YUUThI-
BaTb, KaKOW CMbICN BKNaAblBanu B HEr0 camMW aHTWYHbIe aBTOpbl. Tak, JInBuii
oTnnMyaeT nnebeeB nosfgHelt Pecny6nmku, SBAABLUMXCSA MO CYTW TOPOACKOWA
YyepHblo, OT nnebca paHHei 3NOXW, BK/KOYABLUEro, MO €r0 MHeHW, W Te
Con, KOTOpble B ero Bpems CKopee NpWHafnexanu K HOGUAWTeTY WaW Bcag-
Huyeckomy cocnosuto {Liv. IX. 46. 11-14). Camo cnoso plebs, nponssogHoe
ot pleo, plenus®?, yacTo uaeHTUGULMPYeTCA ¢ rpeyeckum TXTICE? 1 B WNPO-
KOM CMbIC/Ie 03HayaeT «TONMNa, MHOXECTBO». [OMOHUCWMIA WUMEHHO TepMUH
TXT/160? 4acTO MCNONb3YyeT Kak 3KBUBANEHT naTuHckoro plebs. Kpome Toro,
ona o6o3HaveHmsa nnebca OH ynoTpebnseT TepMuH 6TPOMNKOY, KOTOpPbIA B
rPeYecKoM f3blKe 03Hayan MPUHAANEXHOCTb K TOMY UNM WHOMY gdemy. [pe-
Yeckuil feM B nuTepaType O6bIYHO NPMPaBHMBAKT K PUMCKOMY nary uau
kypun®?!, cneposatenbHo, [NOHUCKIA He COMHeBancs B UneHCTBe Nne6ees B
Kypuu. HakoHel, mpu NpoTWBOMOCTaBAEHWM Mne6ca MaTPULUAM UNU CeHaTy
[unoHucnii yacto nonb3yetca cnosom 8f|pos\ KoTopoe cONOCTaBUMO NULIb C
naTUHckuM populus, T.e. «Hapog» ***. UTo e KacaeTcsi njebees anoxu Pomy-
na, To AuoHucuin nuweT 6ykBanbHo cnegywowee {Dionys. 1. 8. 1): «(Pomyn)
3HATHbIX POSOM M J06/ECTbIO, a TaKXKe COCTOATENbHbIX, HaX0AAWMXCA Torga
B yJauyHblX 06CTOATENbCTBAX, Y KOTOPbIX YyXe OblAn geTu, oThenun ot 6es-
BECTHbIX, 6efHbIX W HeyAaunmBbiX. Tex, YTO C He3aBWAHON cyab6Ol, OH
Ha3Ban nnebesammn, Kak ckasanu 6bl 3MWNHbI, AEMOTUKaMWU; NHOAEN Xe BbIC-
Wero paHra - oTuamu». W3 npuBefeHHbIX CNOB CAefyeT, 4To ANA 3TOro
rpeyYeckoro WCTOpWKa, Kak, BMpPOYeM, W ANA APYFUX aHTUYHbLIX aBTOPOB,
npo6nembl COOTHOWeEHUA MNoHATWUIA populus u plebs He cyuwecTBoBano, Tak
Kak CNnoBOM «rLie6c» B LLAPCKyl0 3moxy 0603Hayanucb NPOCTOMOAUHbLI BO-
o6le B MPOTMBOMOCTaBNeHUN C patres, T.e. C oTuaMu-ceHaTopamu. Hanpu-
mep, JInBniA B NepBO KHUre CBOEro TpyfAa, NOCBALWEHHOW LapcKOMy mepuo-
[y, He MeHee 4acTo ynotpebnser TepMuH «nne6bc» A 0603HaYeHUs npo-

,e.in Moamzen T. Vctopus Puma. T. 1. C. 83.
':i/’ulme'rl(’.l‘.'.. 1. The Archaic Community of the Romans. L., 1970. P. 68.
* Dionys. V. 3. 4: V. 21. 1: V. 64.2-3; VL. 24. 3; V1. 30. 2-3.
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cToro HAapofa, YeM B MOCMeAYIOLMX PecnyBanKaHCKuX KHurax>2®. Mpuuem
pumckuii UCTOPUK MULLIET U O MPOTUBOCTOSHUW Nnebca W OTLLOB-CEHATOPOB.
Onucwisas MNEPUOJ TOLUYHOTO MEXAYLapCTBUA «OTLOB» MOCAe CMepPTH
pomyna, JluBuii oTmevaeT: «[loTom naebc cTan ponTaTb, YUTO PabCTBO yM-
nHoxunoce - 100 rocnopg 3ameHunu opHoro. Kasanocb, (nne6c) 6onblie He
cTawer TEPMETb HUKOFO, KPOMe Liapsi, KOTOPOro cam n3bepeT»>24,

Takum o6pasom, ans Jinsua u JuoHncus TepMuH «naebe» 03Hayan npo-
cToHapoabe, KOTOPOE OHW MNPOTMBOMOCTABAAT MaTPULMAHCKOMY CEHaTy.
B HekoTOpbIX cnyyasx TepMuH plebs ncnonb3oBancs MMM B TOM Xe 3Haue-
HUW, YTO U TepMuH populus, 06bIYHO 0603HAYaBLUMII BECb PUMCKUI HapoA.
B cBA3M C 3TUM HEO6XOAMMO BbISICHUTb COOTHOLWIEHMe NoHATWUIA plebs u
populus.

Ecnn populus o603Hauyano Becb PUMCKMI Hapod, To nnebc aHTU4YHas
Tpaguuns Bcerfja cumtana 4acTbi Hapoda, NPUMYeM [peBHWE aBTOPbl OTMe-
yanu, 4to nnebc - 3To Becb populus, 3a uckaw4YeHMeM nM60 ceHaTOpoOB
(D. 5. 16. 238), nu60 patres (Fest. Populi com. P. 264 L.), nn6o natpuuymaH-
ckux pogos (Gell. X. 20. 5; Gai. Inst. 1. 3)°®. OpHako B HayKe [0BO/LHO

BLiv. 1.9. 11; 1. 16. 8; 1. 17. 7; 1. 17.11; 1. 20. 6; 1. 26. 5; 1. 28. 7; 1. 30. 7; 1. 35. 3; 1. 40. 1;1.
42.4;1.46.1-2; 1. 56. 1; 1. 56. 3; 1. 59. 9.

*4 Liv. 1. 17.7: fremere deinde plebs multiplicatam seruitutem, centum pro uno dominos
factos; nec ultra nisi regem et ab ipsis creatum uidebantur passuri.

5D, 50. 16.238 (Gaius 1. 6 ad legem X1 tabularum): Plebs est ceteri cives sine senatoribus
(Mnebe - 3TO BCce Npoumne rpaxkaaHe, kpome naTpuumes); Fest. P. 442 L.: [Plebisc]itum est
quod tribunus [aedilisve plebi earn ro]gavit, id est consu[luit plebesque scivit. Plebes autem est
[populus universus] praeter patricios (MnebucunT - 3TO TO, 0 Yem Nnebeiickuini TpUbyH um
3414 crpocny y nnebca, TO ecThb cAenan 3anpoc, 1 0 Yem nnebe BbiHeC pelleHve)', P. 264 L.
Populi commfune suffragium est patrum] cum plebe suffragium [nam comitia centuriata] ex
patribus et plebe [constat in centurias divisis: at] cum plebes sine patri[bus tributis comitiis
convenit] quod plebes scivit, plebifscitum, non populi suffragium] appellator... (K.O. Miiller)
(FonocoBaHve BCero Hapofa - 3TO ron0coBaHNe OTLOB-CEHATOPOB BMeCTe C NuebCoM, Befb
LEeHTYypUaTHbIE KOMULMM COCTOAT W3 OTUOB W Nnebca, pasaeneHHblii: No LeHTYpusaM; Korga
>Ke TpUbyTHble KOMULMM NPOXOAAT C nyebesmu 6e3 0TLOB-CeHATOPOB, Torga TO, 4TO nnebe
NOCTaHOBW/, Ha3blBaeTCSA NYEOUCLMTOM, a He rofocoBaHueM Hapoga); Gell. 1. 20. 5: Plebem
autem Capito in eadem definitione seorsum a populo divisit, quoniam in populo omnis pars
civitatis omnesque eius ordines contineantur, plebes vero ea dicatur, in qua gentes civium patri-
ciae non insunt (KanuToH B TOM >Ke CBOEM OnpefeneHun oTumyaeT Tebe 0T Hapoga, Tak
KaK B MOHATWE «HApOL» BKIHYATCA BCE YacTM rocy4apcTBa W BCe ero cocnosus, nnebesmu
>Ke 30ByTCS Te, B UbMX pofax rpa>kiaH He BK/OUYeHbl naTpuummn)-, Gai. Inst. I. 3: Plebs autem a
populo eo distat, quod populi appellatione universi cives significantur, connumeratis etiam
patriciis, plebis autem appellatione sine patriciis ceteri cives significantur (Mne6c oTanuaeTcs

0T Hapoja TEM, 4YTO HauMeHOBaHWEM «Tebe» 0603HaYarTCA BCe rpa>kgaHe, KpomMme naTpu-
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CUNLHO npefcTaBneHue, maywee ewe ot b.I. Hubypa m T. MomMmm3eHa 0
TOM, 4TO nnebeu nepBoHayanbHO HE BXOAUAWU B populus, T.e. NpakTUYECKU
He GBI MONHOMPABHLIMU TpaXAaHamMu Puma®?e.

KpaeyronbHbiM KaMHeM TakuX B3rNAf40B ABMAAETCA TO/MKOBaHWE Bblpaxe-
Hus populus plebesque, Bcpeuatowerocs y Jimeua (XXV. 12. 10; XXIX.
27. 2), UunuepoHa (Pro Mur. 1. 1) un gpyrux aBtopoB (Macr. Sat. I. 17. 28;
Tac. Ann. |. 8) B TekcTax, Kacawowmxcs cobbiTuin 111-1 BB. g0 H.3. Kpome
TOro, BbipaxeHue populus plebesque BcTpeuaeTca B Hagnucax BTOPOI nono-
BuHbI Il B. 40 H. 3. " A. MOMWMbLAHO CuYWTaeT 3TOT TEPMUH 6e3ycnoBHO
apxamyeckum U 06bACHAET 3TO couyeTaHue Tem, 4To B Pume VI-IV BB.
[0 H.3. nne6c MpoOTMBOCTOAN MaTpuuuaHckomy populus un, cnefosaTenbHO,
He Bxoaun B ero cocTas’®. 3To pelicTBMTENbHO CepbesHblil aprymeHT B
nonb3y pasnuuus populus u plebs. OfgHako NpsMbIX MOATBEPXAEHWIA TOrO,
uto BbIpaxeHue populus plebesque nosBunock yxxe B ApeBHeWLWNiA Nepuog,
B UCTOYHMKax HeT. HaobopoT, Tpaguuus npamo nofTeepxaaeT, uto B YLLI—
IV BB. 0 H.3. mnebc 6bI1 COCTAaBHOW YacTbto populus. Y Jlnsusa nnebeun He-
pefko HasblBatOTCA KBMpuTamm (Liv. L. 55. 7), TepMuHOM, 0603HavaroLWmnm
MOMHOMPABHbIX rpaxaH. AHTUYHbIE aBTOPbl OAIHO3HAYHO YTBEPXAAIOT, YTO
6opbb6a B Havane V B. [0 H.3. Benacb He Mexay populus n nne6com, a mexay
CeHaTOM W BoccTaBWMUM HapogoMm (populus)®®®. TMne6en, Kak M3BeCTHO, MO

umes); Serv. Ad Aen. |. 148: «Populum» totam civitatem, «vulgum» plebem significari putant.
(CuuTaloT, 4YTO Hapog — 3TO BCe rOCYAapcTBO, & NPOCTON Hapogd - 3To nne6e).

*5NiebuhrB.C. Rorhische Geschichte. T. 1. Berlin, 1853. S. 173-186;Mommsen Th. Rd-
misches Staatsrecht. T. Ill. S. 3 ff.; Mask .J1. Populus, cives, plebs Hauyana Pecny6nukm | |
BOW. 1989. Ne |.e. 66-81.

7 |ex Lat. tab. Bantinae (3), 14-15; (4), 23-24; Lex Acilia repetundarum, 12.

*8MomiglianoA. Op. cit. P. 184 ff.

9 Tac. Ann. 1. 27: Pulso Tarquinio adversum patrum factiones multa populus paravit tu-
endae libertatis et firmandae concordiae... (Mocne u3rHaHus TapkKeMHUA HapOA paju 3aWwmuThl
cB06OAbI W YKpenneHWs COrnacus MPWHAN  MHOFOYMCNEHHble Mepbl NPOTWB  OTLOB-
ceHaTopoB...)-, Cic. >e rep. Il. 32. 56: Tenuit igitur hoc in statu senatus rem publicam tempori-
bus illis, ut in populo libera pauca per populum, pleraque senatus auctoritate et institute ac more
gererentur... (MTak, B me BpeMeHa CeHaT ynpasnsan rocyaapcTBOM Tak, YTO, XOTH Hapog u

6bin cBOGOAEH, BOME Hapoda BepLIMIOCH Maio fiefl, a Gonbluas YacTb - aBTOPUTETOM CeHa- |

Ta VMyCcTaHoBNeHUsMM, a Takxke obblyasmu...)', M. 34. 59: Quo turn consilio praetermisso
causa populo nata est, duobus tribunis plebis per seditionem creatis, ut potentia senatus atque
auctoritas minueretur (3TO fano Hapofy OCHOBaHWe yMaqWTb BMacTb W 3Ha4YeHWe ceHaTa,

nyTem MATe>Ka u3bpas fAyx nnebeiickux TpubyHos)', Oros. II. 5. 5: Sequitur discessio plebis a
patribus, cum... variis populus stimulatus iniuriis Sacrum montem insedit armatus (3aTem
CnefyeT yaaneHue nne6ca OT OTLOB-CEHATOPOB, KOrAa... BOOPY>KEHHbI Hapod, noby>kaeH"

Hblii HecnpaBefMBOCTAMY, yiien Ha CBsleHHyto ropy). Cp. Plut. Marc. 5.
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KpaiiHeli Mepe co BpemeH Cepaus Tynnus, CAYXWUNN B puMcKom Boiicke® u
MMeNN BCE WMMYLLEeCTBEHHble MpaBa. T. MOMM3€EH, CTOPOHHWK HerpaxpaaH-
CKOro nosioXeHus nne6ca B paHHeM PuMe, 6bifi BbIHYX/AEH MNPU3HATh, 4TO
yXe B KoHUe VI - Havyane V B. 0 H.3., T.. B TO BpeMsi, KOTOPOe HEKOTOpble
UCCNeA0BaTe/IM CUMTAIOT MEpPUOAOM TMOSIBEHUS W OQOPMIEHUS MOHATMSA

«nne6c»®!, 3To cocnoeme BXxOANAO M B TPMBLI, N B KypUM, a TaKXe MpUHU-
332

Mano yyacTve B KypuaTHbIX KOMULMSAX , YeMy ecTb Mpsamble MOATBEPXAe-
HWA B UCTOYHMKAX S, Tak, Hanpumep, ABpennii BUKTOp nuieT, uTo «Pomyn
pacnpegenun nae6c Ha 30 Kypuit»***. UnencTso nne6ees B Kypuu NopgTBep-
XAaeTcs ewe u TeM (akTom, 4To B KOHuUe VI B. [0 H.3. JaXe BONbHOOTNY-
LWeHHUK MOT NOAyYUTb NPaBo Yy4acTus B KypuaTHbIX Komumuuax (Dionys. 1V.
23. 6; Plut. Poplic. 7). bonee TOro, Hanpumep, UTanbSHCKUIA UCTOPMK NpaBa
C. ToHAO aprymMeHTMpPOBaHHO [0Ka3blBaeT, 4TO BOOOLLE ecnu OpraHom
patres 6bin0 cobpaHue ceHaTta, TO KypuaTHble KOMULWMW B LAPCKUA nepuog -
rNaBHbIM OpraHom nne6ees®.

HenoHATHbI OCHOBaHWA, KOTOPble MO3BOMAKT HEKOTOPbIM UCCNefo-
BaTeNaM TroBOPWTb O 06e3yCNOBHOW apxaumyHoOCTW BbipaxeHus populus
plebesque®®*®. Beab B nepsoii fekage /lBuit Boo6lue He ynoTpe6asieT aToro
BbIpaXeHNs, WCMONb3ya ANA XapaKTepuCTUKM BCEro PUMCKOro Hapoga
coyeTaHue populus Romanus Quirites (Liv. 1. 32. 11; IX. 10. 9). Bbipaxe-
Hve populus plebesque mosBnseTca y JIuBua nNub NpU W3N0XEHUWN COOBbI-

Tmii Il— BB. go H.3. (Liv. XXV. 12). Wcnonb3oBaHWe 3TOr0 TepMUHA Y
Makpo6usa (Sat. . 17. 28) Takxe CBA3aHO C AOCTATOYHO MO3LHWUM Mepuo-
aom - koHuom Il B. Ao H.3. LiMuepoH ucnonb3yet BbipaxeHue populus

plebesque B cyge6HbIX pevax, o6paliasick Tak K CBOMM COBPEMEHHWKaM

0 Richard J.-Cl. Patricians and Plebeiaans: the Origin ofthe Social Dichotomy // SSAR.
P. 126.

L |bid. P. 128,

%32 Momm3seH T. Uctopus Puma. T. 1. C. 241.

3 Cic. (apud Ascon.) Pro Com. 1.fr. 23: Itaque auspicato postero anno [X] tribuni plebis
comitiis curiatis creati sunt; Macr. Sat. I. 15. 10: Itaque sacrificio a rege et minore pontifice
celebrato idem pontifex calata, id est vocata, in Capitolium plebe iuxta curiam Calabram, quae
casae Romuli proxima est, quot numero dies a Calendis ad Nonas superessent pronuntiabat...
Cw. Takke Dionys. VI. 89. 1; IX. 41. 2-3.

®4Aur. Vict. De vir. ill. 1. 12: (Romulus) plebem in triginta curias distribuit

5 TondoS. Profilo... P. 81-84, 115. Cm. Takke: Asapesny/l. Matpuumu u nneben... T. 1.
C. 20-34.

*$MomiglianoA. Op. cit. P. 201.
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(Pro Mur. 1. 1). Hanbonee paHHUe HaAMUCK C 3TUM BbIpaXeHUEM Takxe
0THOCATCA K KOHLY Il—I BB. o H.3.*¥

Takum o6pa3om, npefcTaBNeHWe O TOM, 4TO Nae6C He BXOAWN B CO-
cTaB populus, HegocTaTo4HO 060CHOBaHHO. Tem 60/nee 4YTO ecTb W Apy-
rme o06bACHEHUS nNpuMeHeHUs BO Qpaseonorum nosgHeit Pecny6auku
BbipaxeHna populus plebesque. Bo BpemeHa LinuepoHa 3HauyuTenbHYH
ponb B MOAMTMYECKOW XW3HM Puma cTana urpaTb ropofckas YepHb, B TO
BpeEMSA KaK rpaxfaHe MYHUUWNWEB W KONOHWI He MMenn peanbHON BO3-
MOXHOCTW MPUCYTCTBOBaTb Ha HapOAHbLIX COOpPaHMAX W Bblpaxanu CBOI
BOMIIO 4epe3 npefcTaBuTenell - WUMEHUTbIX FPaxaH WM naTpoHOB B
Pume®®. CnegyeT Takke yuMTbiBaTb, 4YTO 3aKOHHLIMM aKTaMi mocne
287 r. [O0 H.3. cuMmTanuch pelleHns Kak Bcero Hapoga (lex populi), Tak u
oaHux nnebees (plebiscitum. - Gai. Inst. I. 5), a 4yacTo NpuHUMaNochL u
TO W [pYyroe pelleHue, OTKyfa W MNOABWUNOCH BblipaxeHue lex populum
plebemque iussum, yacTo BcTpeyatoweecsd B opugmnueckux tekctax (lex
Lat. tab. Bant. 3, 4; Cic. Ad Att. IV. 2. 3). Kctatu, 0 TOM, 4TO OLHO U TO
e pelleHue MOFM0 NPUHUMATHCA ABaXAbl, rosopuT n Linuepon®®. Kpo-
Me TOro, MPOUCXOXAeHWe MNPOTUBOMOCTaBMEHWUA FPaXAaH W HU3KOW ro-
POACKOM YepHW MosAcHAET JIMBWUit, yKasbiBas, 4TO OHO BO3HWKMO Moche
Toro, kak Annwii Knasguii Llek pacnpegenun no Bcem Tpub6aMm BOSbHO-
oTnyuweHHukos (Liv. IX. 46. 11). «C 3Tux nop, - nuwet JlnBuii, - ro-
CyfapCTBO pasfjennnocb Ha f[Be nNapTuu; 34ApaBOMbICAAWMNNA Hapof
(populus), uTuBWM* N yBaXkaBW Uit BCe A06pONOPAJ0UYHOE, TAHY B OAHY
CTOPOHY, a PbIHOYHAA KAuKa - B Apyryto»>*®. [anee oH coo6ujaeT, yTo
BCA 3Ta PbIHOYHAaA TONNa Mno3fHee 6blna 06beAMHEHA B 4eTblpe ropof-

¥ Lex Latinae tabulae Bantinae, 3, 4; Lex Acilia repetundarum, 12; Lex Rubria, fr. Atesti-
num, 14,21 // Fontes iuris Romani antiqui / Ed. C.G. Brans. Tabingae, 1909.

*8Brunt P. A. Social Conflicts in the Roman Republic. L,, 1971. P. 8.

39 Cic. Leg. agr. 2. 11. 26: Maiores de singulis magmratibus bis vos sententiam
ferre voluerunt. Nam cum centuriata lex censoribus ferebatur, cum curiata ceteris pa-
triciis magistratibus, turn iterum de eisdem iudicabatur, ut esset reprehendendi potestas,
si populum benefici sui paeniteret (Mpefkn Hawm no>kenanu, 4TO6bl 06 OTAENbHbIN:
marucTpaTax Bbl BbIHOCUAW pelleHve fABa>kAbl. Befp korga o LeHsopax w3gasancsa
LeHTYpUaTHbI 3aKOH, & O MPOYMX MaTPULMAHCKMX MarucTpaTax - KypuaTHblid, TO 06
OfHWX W TeX >Ke pelleHne BbIHOCUAW ABadKAbl, 4TOObl Hapod MMen BAacTb B3fATb CBOE
pelleHne 06paTHO, ecnu packaeTCa B OKa3aHHOW MM MUNOCTMW).

0 jv. IX. 46. 13: ex eo tempore in duas partes discessit ciuitas; aliud integer populus,
fautor et cultor bonorum, aliud forensis factio tenebat.
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ckne Tpubel (Liv. IX. 46. 14), KoTopble BNOC/MEACTBUM M COCTaBAANU
ropoAckoii nne6c Kak 0cobylo kaTeropuio HaceneHus Puma*,

B uctopuorpaum cywiectByeT MHeHWe, 4TOo TepMuH populus o6o3Havan
s paHHeM Pume npexge BCero BOWHOB. B KauecTBe rnaBHOro aprymeHTa
NpMBOAUTCS apxaumyeckoe BblpaxeHue pilumnoe poploe, rge pilumnus
06bI4HO MepeBOAAT Kak «Hecywuii konbe»**?. Ho oTcloga camy (pasy MOX-
HO nepeBecTM NMLWb KakK «BOOPYXeHHbIA Hapof», 4TO BMO/He AONyckaeT
6onee WMpOKoe ToKOBaHWe cnosa populus. HeybefuTenbHbl TaKXe CCbITKM
Ha 0AHO M3 HasBaHull pumckoro gukTaTopa - magister populi*®®, Tak kak oH
nsbmpanca He TONbKO A8 BOEHHbIX AeACTBUIA, HO U ANA pelleHUs BHYTpPEH-
HUX npo6nem. Tak, Jlmeuii (Liv. VII. 3. 3-9; VIII. 18. 12; IX. 28. 6) coobuia-
eT 06 u3bpaHUn gnkTaTopa A4NA COBEPLUEHWS CaKpalbHOro puTyana «BbuTas
reosgs». Kpome Toro, cnoso populus, Tak e, kak u plebs, aTumonoruueckm
CBA3aHO C rnaronom pleo 1 B WNPOKOM CMbIC/ie O3HAYAET «TO/Ma, MHOXECT-
B0»**. TepmuH populus HekoTOpbIM 06pa3soM fgaxe NPOTUBOCTOWT CNOBY
classis, 0603HayaBlWeMy OpraHM3oBaHHOe, MOCTPOEHHOe B PAAbl BOWCKO.
MosToMy cnegyeT cornacuTbes ¢ BbIBOAOM E. Mepyuun o TOM, YTO Bbipaxe-

Hue pilumnoe populoe Bo BpemeHa Hymbl MNMomnuans o0603Hayano BCex
345
pumnaH . bosiee TOro, MOXHO KOHCTaTUpoBaTb, YTO TPaAMLMA HUKOTLa He
paccmaTpuBana nnebees VIII-1V BB. [0 H. 3. Kak HerpaxpgaH u o603Hayvana
cnosoM plebes npocToNOANHOB B MPOTUBOMONOXHOCTL BMacTb UMYLUM -
oTLaM-ceHaTopam uau natpuumam®®®. Tem He MeHee O MOJHOM efuMHCTBE
pPYMCKOro Hapofa B LapCKyl 3MoxXy roBopuTb He npuxoautcd. B cBasu ¢
3TUM cnegyet obpaTuTb ocoboe BHMMaHWe Ha BblpaxeHue pilumnoe poploe,

KoTOpoe dPecT yNOMUHAET KaK TEPMUH, I/ICI'IO]'Ib3y6MbII/I B ,quBHel/IUJEM TQA(,
CTeé CBAWEHHbIX MOJIMTBEHHbIX MNECEH )er‘-IeCKOI/I Konnernn canves

7 KuhnertB. Populus Romanus und sentina urbis: Zur Terminologie der plebs urban der

spaten Republik bei Cicero // Klio. Berlin, 1989. T. 71. H. 2. S. 432/141.

2 Momigliano A The Rise of Plebs in the Archaic Age of Rome // Social Struggles in Ar-
chaic Rome (SSAR). L., 1986. P. 183.

*3 Ibidem.

* ErnoutA., Millet A. Dictionnaire etymologique de la langue Latine. Paris, 1939. P. 790.

*SperuzziE. Aspetti culturali del Lazio primitivo. Firenze, 1978. P. 163.

8 Moppo6Hee 0 xapakTepe apxanyeckoro nne6ca cMm.: KothaHoJl.JI. O6s3aTeNbCTBeHHOE
npaso B apxanmyeckom Pume... C. 26-32.

*7Fest. P. 224 L.: Pilumnoe poploe in carmine saliari Romani, velut pilis uti assueti:
vel quia praecipue pellant hostis (Pilumnoepoploe B mecHe canveB HasblBalOTCHA PUMMSHE,
KaK WMetoLime 06bIKHOBEHME MOMb30BATHLCA KOMbAMM WAW NOTOMY, YTO FNasHbIM 06pasom
OHM obpallatoT Bpara B 6ercTBso).
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B Hayke [aBHO OTMEYEHO, YTO B 3TOM BbIPRXXEHUM OKOHYaHWE -0e CTOUT B
UMEHUTENbHOM NafeXe MHOXECTBEHHOro 4ncia, KOTOpbli COOTBETCTBYET
[peBHerpeyeckoMy OKoHuaHuio -OL*® T.e. ero cnegyeT nepesognTh Kak
«KOMbEHOCHblE HapOAbl», & He «KOMbEHOCHbI Hapog». V3BECTHbIV WTaNb-
AHCKMIA ncTopmk npasa lN. KaTtanaHo OTMeYaeT, YTO MHOXECTBEHHOE YuCno
npy 0603Ha4YeHUN TOF0 WAM UHOFO 3THOCA BOOGLe 6blN0 MPUHATO Yy NaTUH
ApeBHeiiwero nepuoga®®. Tak, Mnuuuii CTapwuii HasbiBaeT Hapog ANb6bl
Nouxru populi Albenses, nepeuncnsas u 30 06WKH, BXOAAWMUX B ANb6aHCKNIA
c003*°, Bo MHOXECTBEHHOM uuCne B AOPUMCKMI nepuof 0603HauaeTca
caM NaTMHCKMWIA COK3 MO BEPXOBEHCTBOM ANb6bl JIOHTM - TaK DHHWIA nu-
WeT 0 «JPeBHUX NaTUHCKWX Hapogax»®™'. Tak e 30BeTca M Apuuniickoe
o6beanHeHne natnHoB>2. CnefoBaTensHO, M PUMAsIHE 3M0XM Pomyna 0Co3-
HaBanu cebs elle He Kak efuHOe Lenoe, a Kak 06befuHeHWe HapodoB. 3TO
06befuHeHNe NaTUHCKUX W CabUHCKMX 3THOCOB MOLPOGHO OMUCAHO B aH-
TUYHOI Tpaguumun®®®. [pesHeiilunii CMHOWKN3M NPOSBASETCA M B CyL|ECTBO-
BaHWM TpexX MNepBOHayanbHbIX PUMCKUX TPUB-NAeMeH TULWEB, PaMHOB W
nyuepos®*. Mo mHeHuio M. KaTanaHo, MHOXECTBEHHOCTb PUMCKOr0 Hapoga
nposBnseTcA W B BblpaXeHun Quirites®®®. 3T0T TepMMH 3TUMONOrMYecKn
CBfi3aH C PUMCKUMMN Kypuamu. [eiAcTBUTeNbHO, PUMCKWUIA Hapo4 3moxm nep-
BbIX Liapeil 6bln pasgeneH No KypuaM, Kaxpas U3 KOTOPbIX MMena CBOE Ha-
3aHne®®, cBOI PennruosHbLIi LIEHTP M CBOM CBALLEHHOAECTBMUA, CBOE yKpe-
MNeHHOe Ha X0/IMe MecTO W CBOEro BOXAA, O YEM BblLUIe YXKe YNOMUHaNoCh.

OTO pasfeneHune Ha Kypuu nUMeeTt 4Na Hac OCO6y}0 BaXXHOCTb, TaK KaK 3aKo-

Hbl MPUHNMaANCb UMEHHO B KypUaTHbIX KOMI/IU'VIFIX357.

2 MogecToB B. ¥Yka3. cod. C. 148; Loumann M. Lateinische Laut- und Formenlehre //
Lateinische Grammatik. . Munchen, 1963. S. 271-276.

9 Catalano P. Populus Romanus Quirites. Torino, 1974. P. 108 ss.

%plin. N. h. 111. 69.

1 Prisci populi Latini. - Enn. Ann. 24. Cwm. Takxke: Catalano P. Linee del sistema sovran-
nazionale romano. Torino, 1965. P. 186-189.

%2 Cat. Orig. fr. 58: Lucum Dianium in nemore Aricino Egerius Laeuius Tusculanus dedi-
cauit dictator Latinus. hi populi communiter: Tusculanus, Aricinus, Lanuuinus, Laurens,
Coranus, Tiburtis, Pometinus, Ardeatis Rutulus.

3L iv. 1. 8. 6; I. 13.4-8; Dionys. Il. 45. 2-3; Plut. Rom. 19-20; Cic. Derep. II. 7. 13.

%4 Mask./1. Pum nepsbix Lapeii C. 93 cn.

%5 Catalano P. Populus Romanus Quirites. P. 113 s.

%6 Liv. 1. 13. 6: Korga Pomyn cTan genTb Hapog Ha 30 Kypuid TO Kypusam dan MMeHa ca-
OGUHCKMX  YKEHLLIH.

_ %7 HexoTopble 3anafHble UCTOPUKN Npasa y6exaeHbl, YTO KypuaTHble KOMULIAM LiapcKoro
nepuoja B peanbHOCTW He 06nafiany HUKaKUMU WMAW MOYTU HUKAKUMKU 3aKOHOAaTeNbHbIMU Hi
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Pum 3anoxu Pomyna, Kak WM3BECTHO, NpeAcTaBnsn co6oil o6beanHeHue
HECKONTbKUX MOCeNeHnii, He CBA3AHHbIX Mexay Cc060i 06WWMK CcTeHamu.
COOTBETCTBEHHO W MNOMUTUYECKAA >KW3Hb 3TOr0 KOHrfoMepata He 6binia
cocpefioToYeHa B KakKOM-TO OAHOM MecTe, a MPOBOAMMACL MO KypusM, pac-
MONOXEHHbIM Ha 3HAYWUTENbHOM YfaneHun [Lpyr OT Apyra no BeplnHam
XonmoB. Beab Popym - MecTo 6yaywimx HapofHblx cobpaHuil - Torga 6bin
rnyxvm 60M0TUCTBIM MecTOM. Kak >Xe B TakoM cnydyae PoMyn npoBoOAu
obLlee HapoAHoe cobpaHue Mo KypuaM? Mbl yXe OTMeyanu, 4YTo Kaxgas
Kypusi ronocosana oTgenbHo apyr ot gpyra (Dionys. Il. 14. 3). Bugumo,
rosiocoBaHne NPOXoAWN0 B CamOM Ky/nbTOBOM M OOLIECTBEHHOM LEHTpe -
Xpame Kypuu. B cBA3M ¢ 3TUM Heo6X04MMO 06paTUTb BHUMaHWE Ha TEPMUH,
0603HavaloWwuii HapogHoe cobpaHue No Kypusam. Bo Bcex, 6e3 uckUeHus,
cnyyanax ynoMuHaHua Tpaguumeil HapogHoOro cobpaHus WMCNoOnb3yeTcs MHO-
XeCTBEHHOe 4Yucno comitia curiata, T.e. 4OCNOBHO 3TO 03HAYaeT «KYpUaTHblE
cobpaHus», a He efnHOe cobpaHue. Tak, KypuaTHbIA 3aKOH 06 M36paHUMN Ha
uapcteo Hymbl MomMnununsa Hapof npuMHUMan UMEHHO B KypuaTHbIX cobpa-
HnAX®®, TouHO Tak e B COBpaHMAX MO KypUAM Hapofd yTBEpXAan Ha LapcT-
B0 Tynna Foctuama®®. Boobuie aHTMuHble aBTOPbI YTBEPXAAKT, 4TO Tep-
MUH comitia npyu 0603HayYeHUM aKTa HapofHoOro cobpaHua Bcerfga ynorpeo6-
NAeTCA BO MHOXECTBEHHOM 4YWC/e, O4HAKO He O0OBLACHAKT MPUUUHY 3TOM
ocobeHHocTM ynoTpebnenns®®®. OueBngHO, YTO WMCMOML30BAHME MHOXECT-
BEHHOr0 yncna - comitia BOWNO B 06MX0A elle B ApeBHeWLWnii nepmog wmc-
Topuu Prvma u Tak Xe, Kak TepMuH poploe, cnoso comitia 0603Havano nep-
BOHa4aNbHYl0 MHOXECTBEHHOCTb HAapoA0B, COCTaBMBLUMX BMOCNEACTBUU
eAUHBbIA pUMCKWiA Hapod. TepMWH «HapofHble cO6paHus» O3Hayan Torga,
UTO Kaxfblli Hapof cobupancs Ha ronocoBaHue B CBOEN Kypuw, 3aTeM npea-
CTaBUTENN Kypuil cobupanncb B CeHaTe M PUMCKWIA CeHaT Kak npeacTasu-

cyfebHbIMM hyHKUMAMM (cM., Hanpumep: De Francisci P. Primordia civitatis. P. 578-580).
OpHaKo, Kak 6bl0 NOKa3aHOo Bbille, UCTOYHUKM YTBEPXKAAIOT MPAMO MPOTVUBOMONOXHOE.

%8 Cic. De rep. Il. 13. 25: Qui ut hue venit, quamquam populus curiatis eum comitiis regem
esse iusserat, tamen ipse de suo imperio curiatam legem tulit... (XoTs Hapog nocTaHoBNeHNEM
KypuaTHbIX KOMULMIA 1 noBenen emy 6bITb Lapem, Bce >ke 1 cam (Hyma Momnuauii) BHec
KypWaTHbIA 3aKOH O CBOEM MMMNEpuM...).

%9 Cic. Derep. II. 17. 31: Mortuo rege Pompilio Tullum Hostilium populus regem interrege
rogante comitiis curiatis creavit, isque de imperio suo exemplo Pompilii populum consuluit

curiatim (Mocne cmepTy MoMNMAUS HAPOA NO MPEAJIOXMKEHUI0 MHTEpPeKca B KypUaTHbLIX KOMMU-
umsx u3bpan Lapem Tynna FoCTUMS, OH >Ke no npumMepy Momnuaus 3anpocun Hapog no Kypu-

AM Hac4yeT CBOero I/IMl'IepVIH).
¥0 Gell. XIX. 8.4-5; Charis. Gramm. |. 33. 29; Prob. Nom. gramm. IV. 208. 24.

151




e gl 1

! nasa nepsas. BosHukHOBeHWe npasa 8 VIII-VIBB. [0 H.3.

TeNb BCeX 3TWX HApPOAOB, BCEX KypWil BbIACHAN 06Lliee MHeHWe Kypuid u
yTBEPXAan ero kKak obuiee pelleHMe BCeX puUMAsH. Bupgumo, no aToil xe
NpUYMHE «HapoAHble XepTBOMPUHOLWEHMA» (Sacra publica) M «HapofgHble
aycnuuuu»  (auspicia populi) Takxe 06bIYHO YnoTpebNAOTCA TONIbLKO BO
MHOXecTBeHHOM uncne®®.

O6lee MecTo AN HapOAHbIX COBpaHMii No Kypuam MNOABWAOCH NMLIb
npu TpeTbeM pMMCKOM uape - Tynne FocTunuu, KOTOPbliA BNepBble COOPY-
aun Komuuwid, T.e. MecTo ANnA nposefeHMs 06LMX HApPOAHbIX CO6GpaHWii.
Tak, LlnuepoH nuweT, uto Tynn Foctunnii «cospan Komuuuii n Kypuio un
0ropoaun nx (KombAMN) U3 BOEHHbIX Tpotees»*®?. 3aeck KBMPUTBI yXKe MOr-
NN TONOCOBATb COBMECTHO, B efjMHOM cobpaHuun, OfHAKO CTapoe ynotpe6ie-
HWE MHOXECTBEHHOT0 4MCna COXPaHWIOCb Kak MNpocToif apxawsm, He
UMeloLW N peanbHOro CMbicia, Tak kak 0cobblil 3aKOH BMOCNeACTBMM CreLu-
anbHO 3anpeTun NpoBOAUTbL OfHOBPEMEHHO B pasHbIX MeCTax HapofHble
cobpaHus’®,

Tenepb MOMbLITAEMCA PEKOHCTPYMPOBaTb MPOLEAYPY MPUHATUA 3aKOHa B
KypuUaTHbIX KoMuuusax. CnefyeT Mpex/e BCero OTMEeTUTh, 4TO caMo cobpa-
HWe MO KypuAM BOCMPUHMMANOCh KaK HEKOE PeNMrMO3HOe CBALLeHHoaelicT-
Bue. Komuuuit, Tak xe kak u Kypus, cuutancs ocssuleHHbIM MecTom (locus
auspicatus) u xpamom (templum)®®*. Mo «kpaiiHeli mepe, Ta yacTb Komuuus,
0TKyf#a npefceaaTensCTBYOWNA Ha cobpaHun obpawanca K 6oram, T.e.
POCTpbI, NPU3HaBanach 3a xpam®>. [leicTBNTeNLHO, NpeAceaaTeNsCTBOBATL B
KOMULMAX MOF ML CaM Lapb, KakK BEPXOBHbIA Xpel pUMCKON 06LMHBI,
nM60 BenMKMiA NOHTUDNK. 3aKOHOMPOEKT 06bIYHO MpeaBapUTeNbHO 0B6CY-
Jancs Lapem B CeHaTe, XOTA 3TO W He 6bino o6a3aTenbHLIM®®®. 3atem Lapb®
WAN MOHTUGUK pacchiNan K 0TLAM-CeHaTopaM BECTHUKOB, a rfialiatau, npo-
X0fA MO ynuuaM ropoja, KPUKOM CO3bIBaNM Hapoj Ha cobpaHne®®®. Camo
Has3BaHMWe KypuaTHbIX KOMULWIi - calata, cornacHo Tpaguuuu, 06pa3oBaHoO

%1 MogGopKy UCTOUHMKOR C YNOTPEGAIEHUEM 3TUX BbIPAKEHUI Y aHTUUHBIX aBTOPOB CM.:
Catalano P. Populus Romanus Quirites. P. 123-128.

%2 Cic. Derep. Il. 17. 31: fecitque idem et saepsit de manubiis comitium et curiam...

%3 Gell. X111. 16. 1: bifariam agi cum populo non potest...

*®HeTywnn N.B. Ykas. cou. C. 364.

v, 1. 56. 10; I1l. 17. 1; 11l 20. 6; Cic. in Vat. 10. 24: Cum Vettium in rostris, in illo
augurato templo ac loco, collocaris; Liv. VIII. 14. 12: Rostraque id templum appellatum.

*8HeTywnn N.B. Ykas. cou. C. 366.

%7Serv. Ad Aen. VIII. 654.

%®¥Macr. Sat. I. 15; Varr. L. L. VI. 27.
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I
oT cnoBga calare, UTo 03HauaeT «co3bBaTb»®, Mocne nonyHoun®™® npu AcHoM
Hebe n Tuxoit noroge®™ Lapb-aBryp UM KTO-TO M3 KOMNEFMW aBrypoB f0f-
fceH OblN NPOM3BECTU ragaHus Mo HebecHbIM 3HaMeHUaM 06 yYrogHoCTu
foram NpoBefeHNs B 3TOT eHb HAapoAHOro cobpaHua®?. CobpaHue HaunHa-
nock ¢ Bocxogom conHua®®. Mpu nposegeHMM ronocosaHWs B KypuaTHbIX
KOMULMAX LOMKHO 6bIN0 NPUCYTCTBOBAaTb He MeHEe TPex rocyAapCTBEHHbIX
aBrypos®™, koTopble, 3aMeTMB He6NaronpuUATHOE 3HaMeHue, AOMKHbI Bblan
npepBaTb MNpoBeAeHWe cobpaHua 3aseneHuem alio die, T.e. «B fpyroin
AeHb»*™. KOMWUMM OTKpbIBAaNNCL TOPXECTBEHHLIM obpalleHueM K 60ry c
MOJIMTBEHHbIM MecHoneHneM (solemne carmen precationis) npeacegatesib-
CTBYIOLLErO Laps, NMOHTUGhNKA MAW mMarucTpata®®. 3akoHbl MpeaycMaTpuBa-
NN TakXe BO BPEMS KOMWLUMIA COBepLUeHMe MOHTU(MKaMu, aBrypamu u gpy-

TUMM KpeLami onpeaeneHHbIX XepTBONPUHOLEHMN 1 06eTos®’.

3atem Uapb, WAWM npeacefaTeNbCTBYOWNA NOHTUGUK, UK UHOM Xpew B
3aBMCUMOCTM OT XapakTepa pa3bupaemoro 3akOHOMpOeKTa orfawan cogep-
XaHue 3akoHa. lMocne ornaweHusa (nuncupatio) Lapb CoBepLUan XepTBonpu-
HOLUEHME U Hafj NMPUHECEHHOW XepTBOW Aasan knatey (ius iurandum), npu-
3bIBAOLLYIO Ha HEr0 1 ero MOTOMKOB MPOKNATHE 6OroB B Cly4yae HapyLleHWs
3akoHa. Komuuwnli co Bpemenn Tynna Foctunvs 6bin NogeneH Ha OTAeNbHbIe
y4acTKu ANS KaXKAOM Kypuu, rae YneHbl COOTBETCTBYOLWENW Kypun u npous-
BOAWAM FON0COBaHMe, COCTOsBLUEE B MPOM3HECEHWWN Takol e KNATBbl, KO-
TOpYlO nepes HUMW AaBan Lapb WAW NpeAcefaTeNbCTBYOWMUA Ha KOMULMAX
Xpey. Tak, no kpaliHeli mepe, NpuHMManca 3akoH 06 M3rHaHum TapKBWHUEB
B nepsblfl rog yctaHoBneHus Pecny6nukn. OuoHucuii onucbiBaeT 3Ty npo-
Leaypy cnegytowmum o6pasom (Dionys. V. 1. 3):

9 Gell. XV. 27. 2.

*%Djonys. XI. 20; Liv. X. 40; Censorin. XXIII. 4; Fest. Silentio surgere. P. 474 L.

7L Serv. Ad Aen. VII. 141,

2| jv. V 52. 15-16; Cic. AdAtt. 1. 7.2; 11. 12. 1; VIII 3.3.

7 varr. L. L. VI. 92: cum primo luci... Cm. Takke Dionys. VII. 59; Plut. G. Grach. 3.

¥4 Cic. AdAtt. 2. 7.2; 2. 12. 1; 4. 18. 12 nisi tres augures dedissent, qui se adfuisse dicer-
ent, cum lex curiata ferretur.

®7 Cic. De leg. 1. 12. 31; Idem. Phil. 11 33. 83; Liv. I. 36. 6.

%78 Verg. Aen. XI. 301; Serv. Ad Aen. XI. 301; Cic. Pro Muren. 1; Liv. XXXIX. 15. 1; Gell.
XII1. 23; Plin. Min. Paneg. 63. 3: perpessus es longum illud carmen comitiorum... consulque
sic factus es (Tbl Tepnenueo BbiCAyllan AAMHHOE MONEGCTBME KOMMUMA.. W cpenancs
KOHCY/NOM).

*"Dionys. VII. 59. 2; X. 32. 4; X. 57. 6; Liv. XXXI. 7.15.
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«lMocne 3aToro, NPMHecs WCKYNWUTesbHOE >XXePTBOMPUHOLLIEHUE OT UMEHU
ropoja M 3ak/luMB [OrOBOP, KOHCYNbl, MepBble CTaB Haf >XePTBEHHbIM
XXWBOTHbIM, MPOWU3HECAN KNATBY W y6eAnnu Apyrux rpaxgaH NOKNAcTbA B
TOM, YTO OHM He BO3BPATAT W3 M3rHaHMA HU Uaps TapKBUHWA, HU ero fJe-
Tell... Tak OHM NOKNAAMCH 3a ce6A CaMUX W CBOMX feTeil U MOTOMKOB»> 'S,

Takum 06pa3oM, BaKHEMNLIMM MOMEHTOM MNpW MPUHATUM KYypUaTHOrO 3a-
KOHa 6bl1 pUTYyan cakpanbHOW KNATBbl Hafj >XEPTBEHHbIM XWBOTHLIM B Bep-
HOCTW MPUHMMaeMOMy 3akoHY. KOHTponb e 3a cobnwofeHneM nofobHOro
pofa cakpasbHOro 3akoHa NMpuHajiexan MMeHHO MOoHTMdUKam. Kpome Toro,
XOpowO M3BecTHO®'®, uTO MOHTU(UMKM Hapsdy C aBrypamu cO BpeMmeH Pec-
ny6AnKU KOHTPO/MMPOBANM BECb MPOLECC KypuaTHbIX KOMuumii. Ecnn mox-
HO cAenaTb Takoe CpaBHeHWe, HapoAHble cobpaHua MO KypusaMm 6blIn B YeM-
TO CXO[Hbl C XPUCTMAHCKON Meccoii, Monb6oIA, 0bpalleHHON K 6ory Bepyto-
W1MKU B LepkBU. KOHEYHO, UMeNo MecTo W rofocoBaHuWe, OLHAKO B aKTe
MPUHECEHUS NPUCATU BEPHOCTU 3aKOHY BeAyLIYl POAb Wrpan ronaoc MoHTM-
(uKa, KOTOPOMY BTOPUAN BCE PUMCKME MarucTpaTel u rpaxaaHe®®’. OgHo-
BPEMEHHO 3TO 6bina mMonbba, votum, obpalleHHbIn K 60ry AnA MoayyeHus
ero ofo6penns®®’. MoaTomy cOBpeMeHHble MCCneAoBaTeNnM 06bIYHO OTMeua-
l0T, YTO F0/10COBaHNA B NPMUBLIYHOM NS HAC CMbIC/IE B KYPUATHbIX KOMULU-
AX He 6bl10. AMepPUKaHCKWiA yyeHblil E. CTaBenn, Hanpumep, monaraeT, 4To
npy WHaBrypauumm Lapsa ero BnacTb (HOpManbHO «paTuduLmposanacb» ca-
MUM HONUTepoM, NOcC/ie Yero rofocoBaHWe Hapoja 0Co60i ponu yxe He

e Cp. €O CBALLEHHbIM 3aKOHOM 494 1. 10 H.3. {Dionys. V1. 90): /I B KOHLe KOHLIOB, 4TO6bI
Hapog, He MMen npasa B 6yAyLleM OTMEHUTb 3TOT 3aKOH, HO 4TO0Obl OH BCerga ocTasaics
HeM3MeHHbIM, 6bIN0 MpeanucaHo, YTO6bl BCE pUMAsHE ObinM NpUBeAeHbI K TOP>KeCTBEHHON
KNATBe co6MofaThb 3T0... CM. Takke: Dionys. XI. 45. 1-2; Liv. Ill. 55. 7. O ponu KNATBbI Npu
MPUHATAN 3aKOHOB CM. Takxe: bepaHukos /. [ocyfapcTBeHHOE MOMOXeHWe pennrum B Pum-
CKO-BU3aHTWIACKOM » «Tepum. T. 1. C. 192 cn.

HeTywni.B. Yka3. cou. C. 698.

%0 CM. noaBopKy MCTOUHMKOB, CBUAETENLCTBYIOLMX O MOBTOPE MarucTparami Bcheq 3a
NOHTU(MKaMN TOPXKECTBEHHbIX CMOB B CBALLEHHOAENCTBMAX, B CT.. CmopukoB A.M. Konnerus
NOHTU(MKOB W rpaxaaHckas obwwmHa... C. 54. Mpasga, A.M. CMopuYkoB (cM.: CMopykoB A.M.
Konnerus noHtudgmkos // Xpeueckue konnerun... C. 120) ctpemutcs foKas3aTb, YTO MOH-
TUGMK, AeiicTBYS MO NpMKa3y MarucTpata, CKOpee Urpan ponb cydepa, HeXenu feiicTBosan no
COGCTBEHHOW MHWLMATWBE, OAHAKO 3TOT YMUCTO OLLEHOYHbIA CYOLEKTUBHBIA LUTPUX BCE XE He
MEHSIET CYTW fBNEHMS, Tak Kak NOHTU(UK AeliCTBOBaN MpeX[e BCEro COrNacHO PenmrnosHomy
puUTyany cakpasbHOro npasa, a He Mo npukasy. [ymaeTcs, YTo Ans ponum cytnepa KOHCy mMor
UCMOMb30BaTh U MEHee BaXKHYIO (urypy.

%1 Cwm. Fest. Votanuncupata. P. 176 L.
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nrpano®?. Mpu aBCOMOTHON BaXHOCTW 6NArONPUATHBIX BGOXECTBEHHBIX
3HaMeHuWiA nocnepytowee 06CYXAeHMe HapoAOM 3aKOHOMpPOeKTa BeCbMa
MaJioBepOATHO.

Tem He MeHee [0 MPOBEAEHMS aBrypuil Takme 06CYXAEHWUS MOFM UMeTb
MecTO. Befib MpuHATME 3aKOHA NPOMCXOAWUNO NMPUMEPHO TaK Xe, Kak u 06Cy-
XAeHve cyfebHOro aena B cnyyae anennsumm ocyxXaeHHoro K Hapogy (Liv. I.
26. 7-12). CnepoBaTeflbHO, €CAU KTO-AMB0 BbICTYNas NpoTMB 3aKOHOMPOEK-
Ta, TO HaYMHaNUCb NPEHNsA B NPUCYTCTBUWU Hapofa. Ha BO3MOXHOCTb 06CYX-
[leHVs 3aKOHOMPOeKTa YKasblBaeT M CYLECTBOBaHWe [PEBHEro WHCTUTYTa
«3aKOHHOIO CpoKa» MpUHATKUA 3akoHa (legitimum tempus), KOTOpbI/i Ha3sbl-
Banca trinum nundinum. Mexgy 00bfBNeHMEM 3aKOHOMPOEKTa U ero npuHa-
TUEM Ha HapoAHOM CcO6paHWn [OMKHO 6blN0 MPONATU TPWU HYHAWUHbBI, T.e. TpU
feaTugHeBku. E. CTaBenu cBA3bIBaeT MNOSB/EHNE 3TOr0 3aKOHHOIO CpoKa C
nepuogom cpeaHeit Pecny6nnkn®®, ogHako T. MoMM3eH crpaBeanMBo Cuu-
TaeT, 4yto trinum nundinum cnegyet OTHOCUTb Kak MUHUMYM K Hauany Pec-
ny6amkn®®. [leiicTBUTeNbHO, MOHATWE trinum nundinum BCTPevaeTcs yxe B
3akoHax XII Tabnuuy®®. [anee, cnegyeT NpuBecTy elje OAMH aprymeHT. Kak
YK€ YNOMUHANoCh Bbile, npu TapkBUHUWU [peBHeM AN YTBEPXKEHUSA 3aKO-
Ha O LapcKoi BfacTW CO CTOPOHbI MpeTeHAeHTa BrepBble 6bll NPUMEHEH
MPUHLMN «UCKaTeNbCTBa» [OMKHOCTU Yy Hapoja, YTO TOXe, Tak WM uHaue,
yKa3blBaeT Ha npefBapuTeNibHoe 06CyX/[eHue 3akoHa ¢ Hapogom (Liv. I. 35.
2-3). Bce e B LapCKylo 3anoxy 006CYXAeHWe 3aKOoHa, Kak npaBu/io, 3aKaH4yu-
Ba/IOCb €lle B CeHaTte, rfe BMOJIHe AOCTATOYHbLIM ANA NPUHATMA 3aKOHA ObiNo
HaliTn KOHCEeHCYC MeXAy NpeAcTaBNsBLUMMU BCE KYpUW CeHaTopamu.

B03MOXHO, MOHTU(GMUKN Urpann onpefeneHHY pofib W B HaBeAeHUU
[epeBAHHLIX MOCTKOB Komuumsa®®®. M3secTHo, uTo B TpMBYTHbLIX Co6pa-
HUSX TpaXAaHe KaxXfAoi TpuGbl mogHUManuWch € naowagu Komuuus Ha
TpubyHan, ANs 4Yero KaxAblii pa3 nepef coGpaHWeM ycTaHaBlWMBalWUCh
fepeBsHHble MocTKM®®’. Ecnu BepuTb ®ecTy, 3T MOCTKM NPUMEHANNCH

2 StaveleyE.S. Greek and Roman Voting and Elections. Thames and Hudson, 1972. P. 122.

%83 Ibid. P. 144f.

*®Mommsen Th. Romisches Staatsrecht. Vol. Il. Lpz., 1952. S. 34-46.

%85 | ex XII tab. I11. 5-6.

6 O mocTKax KomuLmes (pontes suffragiorum) ynommHaet, Hanpumep, Liuepon: Cic. De
leg. 1ll. 17. 38: Pontes etiam lex Maria fecit angustos (Beab fa>ke Mapues 3aKoH Tpe6oBan,
4T06bI MOCTKM Bblan y3kumu). Cp. Cic. Ad Att. I. 14. 5; Ad Herenn. 1. 21; Botsford G. W. The
Roman assemblies from the origin to the end of the Republic. N. Y., 1968. P. 469.

7 HeTywnul.B. Ykas. cou. C. 369-371.
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Ha BCeX HapofHbIX cobpaHuMax W, NO-BUAMMOMY, C He3anaMATHbIX Bpe-
men®. B To xe Bpems cama 3TUMONOrUA CNOBa «MOHTUMMK», NO oblieMy
MHEHUIO BCeX aHTWMYHbIX aBTOPOB, CBA3aHa C ApeBHelwei dyHkyweil
3TUX XPELOB «HaBOAUTb MOCTHI»*®®. YuuTbiBas rNaBeHCTBYIOWYIO POAb
MOHTU(UKOB B KYpPUATHbIX COOPAHMAX, MOXHO MNPEefnoNoXUTb (YHK-
LLMOHANbHYK CBA3b MEXAY Ha3BaHWeM MOHTU(PUKOB KaK «MOCTOCTpOUTE-
neft» n coopyxeHnem faHHbIX pontes suffragiorum. CnegyeT fo6aBuTh,
4YTO MMEHHO Ha MOCTKax TpubyHana COBepLlIaUCb Ka3HW MPecTYMHUKOB
B BUAE >XEPTBOMPUHOLWIEHUA U OObIYHbIE WCKYMUTENbHbIE, YMUIOCTUBU-
Te/IbHble WAN OYUCTUTENbHbLIE >KEPTBOMPUHOWEHUA. Takum 06pasom,
BXOAS Ha TpubyHan, Kaxabll KBMPUT, Npou3Hecs Haf >epTBoil cnosa
KNATBbI, YXX€ HEe MOr HapylWuTb 3aKOH MOf CTpaxom HaBneyb Ha cebd
rHes 6oros. O BBeAeHWM Ny6ANYHOVW KNATBbI Lapem Hymow Momnunvem
M 0 CYypOBOCTU HaKa3aHWA 3a ee HapyuweHue rosopat Jineuii (Liv. 1. 21. 1)
n AuoHwucuit TanukapHacckuit (Dionys. 1l. 75. 3). lMpumeHeHUe 3TOro
3akoHa Hywmbl 0 Ny6nnMyHOW KnaTBE rpaxgaH [OCTAaTOYHO AAPKO KOMMEH-
TUPYeT TeKCT fJorosopa Mexay Tynnom Foctunmem u rpaxgaHamum Anb-
Obl, MPUHATLIN B KypuaTHbIX KOoMuuuax. Tak, JlIuBui nuweT, 4TO rnasa
theuynanos Cnypuini ®ysmini 6bl1 Ha3Ha4yeH ANA COBEPLUEHWA HApOAOM aKTa
MPUHATAA NPUCATW U NPOU3HECEHUSA LNWNHHON TOPXECTBEHHOW MOMUTBbLI
(Liv. 1. 24. 6). OTOT XpeL 3aBepLlUaeT akT NMPUHATUA NPUCATU CleaytoLm-
MW CnoBamMmu W AeicTBMAMMK: «A ecnu (Hapoj PMMCKMWIA) nepBbiM OTCTY-
nuTca no oblwemy peweHuto, Torga Tel, HOnuTep, nopasuv Hapof puUM-
CKWit TaK, KaK B Ce# fAeHb 3[eCb A nopaxaw 3Toro kabaHumka...» Ckasas

3T0, OH 3aK0M0N KaBaH4YMKa KaMeHHbIM Hoxom>.

%8 (ecT cBA3LIBAET C MOCTKAMW NereHgy O COPachiBaHUM C HUX LLECTUAECATUNETHNX
cTapukoB: Fest. Sexaginarios <de ponte> P. 452 L.: Sed exploratissimum illud est causae,
quo tempore primum per pontem coeperunt comitiis suffragium ferre, iuniores con-
clamaverunt, ut de poiite deicerentur sexagenari, qui iam nullc publico munere fungerentur,
ut ipsi potius sibi quam illi deligerent imperatorem: cuius sententia<e> est etiam Sinnius
Capito (Ho Hanbonee BepHO W3 MPUYMH ABASETCA Ta, YTO C TOrO BPeMeHW, Korga Brnep-
Bble r0/I0COBaHNE B KOMWUMAX CTanM Npon3BoAvTb C MOCTKOB, MOnoAble CTai KpuyaTb,
4ToObl C MOCTKOB cOpacbiBanM LIECTWUAECATUNETHUX, KOTOPble Y>Ke He BbINONHAOT
HWKaKMX My6AMYHbIX MOBMHHOCTEA, YTO CaMu OHW Nydlle WX BblGepyT cebe BOeHaualbHU-
Ka; 3TOro MHeHWUs npuaep>kuBaeTcs Takxke W CuHHUIA KanuToH).

*°Dionys. II. 73. 1; Plut. Numa. 9.

*0 Mepesog B.M. CmupuHa. Liv. 1. 24. 8: 'Si prior defexit publico consilio dolo malo,
turn tu ille Diespiter populum Romanum sic ferito ut ego hunc porcum hie hodie feriam..."
"id ubi dixit porcum saxo silice percussit.
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CnepyeT 06paTuTb BHMMaHWe Ha 3TUMONOTMUI0O TePMMHA ius iurandum wu
ero cBA3b C BblpaxkeHunem populus iussit («Hapog npukasan»). VI3BecTHO, 4TO
apxanyeckoe CNnoBO ius 06pa3oBaHO OT rnarona iubere M coOTBETCTBEHHO
MOXeT ObITb MepeBefeHO Kak «npukas». Torga couyeTaHuWe 3TOr0 CroBa C
repyHiveMm OT rnarona iurare cnegyeT NepeBOAUTb KaK «MpuKas, MOAKpPen-
NeHHbIA KNATBOM». Cxema MPUHATUA KypuaTHOro 3akoHa BMOMHEe MoATBep-
XAaeT Takoe TO/IKOBaHWe TepMuHa iusiurandum B OTHOLWEHWW KAATBbI Ha-
poga Ha Komuuuax. Knatea 3Ta, Kak NpaBwno, npegycmaTpusana CaHKLUWIO
3a ee HapylleHue, Ha YTO MPAMO YKa3biBaeT NpuBeAeHHbIl Bbiwe TekcT Jln-
BusA (ius iurandum... id est sanciendum). MMeHHO Onarofgaps Hanuuuio B
KypMaTHbIX 3aKOHax CaHKuuuM MnocBAleHus 6oram (sacer esto) OHW nony4u-
NN Ha3BaHWE «CBALWEHHbIX 3aKOHOB» (leges sacratae. - Fest. P. 422 L.).

KoHeuYHbIM akTOM cobpaHusi 06bIYHO Obla MOCTpayus, T.e. OYMLIEHUE
PYMCKOFO Hapoja C MOMOLWb 0C060ro puTyana TpoekpaTHOro o6xopa
XXpeuoB BMecTe ¢ 6bIKOM, 6apaHOM ¥ KabaHoMm Bokpyr Komuuwus. AuoHucuii
onucbIBaeT 3TOT 06pAJ OYMLEHNA B CBSA3W C MPOBEAEHMEM LEH3a B MEHTY-
puatHbiX kKomuuwmax (Dionys. V. 22. 1-2), HO nogo6HbIA 06pag, mno-
BMAMMOMY, COMPOBOXAaN U COBPaHUS N0 Kypusm.

Mocne 3aBeplIEHWS KOMWLMIA CeHAT MPOBOAMA OMMUCaHHblE Bbille aBry-
puv 1 nocne yTBEPXAEHWS CEHAaTOM 3aKoHa Nofj PYKOBOACTBOM MOHTU(M-
KOB yCTpauBanuchb 06LepMMCKME MUPLIECTBA C MPUrOTOBAEHWEM MUK U3
TEX CaMblX XXEPTBEHHbIX XXWUBOTHbIX, KOTOPbIE MPWHOCUINCL B XXEPTBY 60-
ram BO BPEMS OUMCTUTENbHOMO XXEPTBONPUHOLLIEHNS K0M|/|u,vu7|’391.

Oco60 cnefyeT 0OCTAHOBUTLCA Ha CYAe6GHbIX MOAHOMOYMAX HapOAHOro
cobpaHus no Kypusm. Bbilwe y)Ke 0TMeyasocb MpaBO OCYXAEHHOr0 Lapem
U YrOMIOBHBIMU KBECTOPaMW MPecTyMHWKa Ha anenfsaumio K HapogHOMY
cobpaHuto. CnegyeT TakXe OTMETUTb, YTO U Te cyfeOHble peLleHns, KOTo-
pble BBIHOCWUAM Lapb, XXPelbl MW MarucTpartbl, MNPOM3BOAUAUCE NMYBAUYHO,
T.e. Ha (JOpyMe B MPUCYTCTBMM HAapOAa, KOTOpbIYi BCerga Mor MOABEPrHyTh
COMHEHWI0 HenpaBeAHbIlf, HecnpaBeAnuBblf cyaebHbIf npurosop. Bepb
Hapof NPWHMMan camoe >XMBOE Yy4YaCTMe B MPOLLECCe CYL0roBOpeEHUS.

K cynebHbIM (DYHKUWAM KypuaTHbIX KOMWLMWI cnedyeT OTHECTW W ApeB-
Heliee npaBo Hapoja yTBEPXAaTb Ha KanaTHbIX KOMUUWAX 3aBeliaHus
puMCKMX rpaxgaH. Tak, ABn lenanit nuweT: «B Tex e kKomuuuax, KoTo-
pble Mbl NMPUBLIK/IW Ha3blBaTb KanaTHbIMW, O6bLIYHO COBepLIAlTCH OTpeye-
HUA OT cBAWeHHOAeMCTBUIA 1 3aBewaHns. Befb Mbl 3Haem, 4TO 6bl10 TpW

#em.: HeTywun N.B. Yka3. coy. C. 369-371.
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poja 3aBellaHWii: BO-NepBbIX, TO, YTO COBEPLUANIOCH Ha HapOAHON CXOAKe B
KanaTHbIX Komuumsx...»*? Mo Bceii BMAMMOCTM, 3TO 6bIIO He MPOCTOE YT-
BEPXAEeHWe HapoAOM BOMM 3aBellaTens, TaK Kak Ha KypuMaTHbIX KOMWULMAX
paccmaTpvBanuch Mpexpje BCero naTpuuUMaHCKWe 3aBellaHus, T.e. Takue, No
KOTOpbIM MepefaBanncb N0 HacneAcTBY He TOMbKO MMYLLECTBO, HO W sacra
publica, nnn HacnefCTBEHHOE NPaBO MCMOMHEHUS 3a PUMCKWIA HApOSL Kakux-
nM60 CBALEHHOAENCTBUI U xepTBONpUHOWeHU**®, M3BecTHO, UTo B camol
thopmyne [ApeBHeil 3aBellaTenbHOW HYHKynmauuum npucyTcTBOBano obpalye-
HWe 3aBewaTens K Hapofy C Mpock6oii yTeepauTh 3asewaHne’™. Pumckue
IOpUCTbI OTMEYalT, YTO B JpeBHelWWii Nepuoj NpaBo 3aBewaHus 6bino
061acTblo He 4acTHOro, a ny6nauyHoro npasa®™. [leiicTBUTeNbHO, MpaBo
HacnefoBaHusa sacra publica umeno gns apxamuyeckoro Pumckoro rocygap-
CTBa MepBOCTeMeHHOe 3HauyeHue. Booble, BOMPOC O HacnefoBaHUW 3TUX
sacra BeCcbMa HeoAHO3HaueH. Tak, XOTA Bbllle Y)Xe 0TMe4yanocb CTPeM/eHue
Kak Lapei, Tak n pUMCKMUX patres nMpeBpaTUTb CBOW XPEYeCKne LOMKHOCTUN B
HacneiCTBEHHbIE, O4HAKO BOT 4TO nuweT 06 aTom Asn [ennuii: «B nepsoit
kKHure Jlenna denmkca «KommeHtapues K KBUHTY Myuuio» HanucaHo cre-
gywoulee: «J/labeoH NWWeT, 4TO KanaTHbIMW KOMWLMSMU HasblBalOTCA Te,
KOTOpble MPOBOAATCA Nepej Konnerved MOHTUMWUKOB C LEebl0 MHaBrypauuu
uapa unn pnamnHoB»»*®. CnegosaTensHo, He TOMLKO Lapu, Kak y>Ke 0TMe-
4yanocb Bbllle, HO U (haMWUHbl YTBEPXAANNCh B CBOEW JOMKHOCTU BCE TeM
e HapoAHbIM cobpaHuMem Mo KypuaM. [1OCKOMbKY [O/MKHOCTb (h1aMuHa
6blna MOXW3HEHHOW, TO W Has3HauyeHue cobpaHWeM ero npaBONpPeeMHMKa
6bIN0 aHanorMyHO YTBEPXAEHWNIO NOCNeAHel BONW YMepLiero (naMumHa.

He mMeHee BaXXHOe 3HayeHWe MMEIKOT MOJSIHOMOYMNA KYPUATHBIX KOMVILI'I/II‘/II B
WHCTUTYTE afporaunn, T.e. B aKTe YTBEPXAEHUA YCbIHOB/IEHMA B3POC/0ro

M2 Gell. XV. 27. 3: Isdem comitiis, quae 'calata’ appellari diximus, et sacrorum detestatio et
testamenta fieri soleban Tria enim genera testamentorum fuisse aocepimus: unum, quod calatis
comitiis in populi contione fieret... Cp. Gai. Il. 101-102; Ulp. fr. 20. 2; lust. Inst. II. 10.1.

%3 De Francisci P. Primordia civitatis. P. 586 s.

%4 Gai. Il. 104: ITA do, italego, ita testor, itaqve vos qvirites, testtmontvm mihi
perhibetote (9 [JAIO, 3ABELLAIO, CBWAETENbCTBYIO, W Bbl, KBWPWUTbl, YTBEPAUTE 3TO

CBWAETE/IbCTBO). Kak 13BecTHO, rnasHoe 3HaueHue rnarona perhibere MMeHHO «yTBepXaaTb».

*5papin. D. 28.1. 3: Testamenti factio non privati, sed publici iuris est.

M6 Gell. XV. 27. 1: Isdem comitiis, quae ‘calata’ appellari diximus, et sacrorum detestatio et
testamenta fieri solebant. Tria enim genera testamentorum fuisse accepimus: unum, quod calatis
comitiis in populi contione fieret... Cm. Taioke: CMopukoB A.M. Regnum et sacrum: 0 xapakTe-
pe uapckoii Bnact B [pesHem Pume // IVS ANTIQVVM == [ipeBHee npaBo. 2002. Ne 2
(10). C. 51.
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PUMCKOrO rpaXjaHuWHa, Mepexoja ero U3 OfHOr0 poja B Apyroi. BoT kak
OnucbIBaeT 3TOT MHCTUTYT ABN ennwii:

«Korga yyxaky NpMHUMalOTCA B YYXKYIO CEMbIO U Ha MOMOXEHWUN feTei,
TO 3TO COBEpPLUAETCA WU Yepe3 npeTopa, WM yepes Hapof. 2. To, YTO CO-
BepLIaeTCcs yepe3 npeTopa, HasbiBaeTCsA afonuueit, a To, YTO Yepe3 Hapog, -
afporauveii... 4. Agporayuu nogseprawTcs Te, KTo, 6yayyu AMLOM CBOEro
npasa, nepefatoT cebd B YYXYH BracTb... 5. Ho afgporauuv cosepLialoTcs He
HaobyM 1 He 6e3 npeABapuTeNbHOrO paccnefioBaHusa. Bedb Komuuuu, Koto-
pble Ha3blBalTCA KypuaTHbIMW, cobupalTca noj PYyKOBOACTBOM Cyfei-
MOHTU(PUKOB N BbIACHAETCHA, HAXOAWUTCA NN TOT, KTO XO0YeT OblTb YCbIHOB-
NEHHbIM, B COBEPLUEHHO/IETHEM BO3pacTe WU/AW OH CKOpPee NoAXoAuT No BO3-
pacTy K fieTam, a Takxe (UMW paccnefyetcs), He fo6uBaeTCca MM KTO MUCNOA-
TULWIKA MMyLlecTBa ycbiHOBNfeMoro, (7) a 3aTeM MNPOWU3HOCUTCH YCTaHOB-
NeHHas BeNWKUM MOHTU(MKOM KBUHTOM Myuuem KnsTBa, KOTOPOA npucs-
raloT BO Bpemsa agporauuu. 8. HO HE MOXeT YCbIHOBAATLCA NOCPeACTBOM
ajporauuu TOT, KTO elle HecOBeplleHHONeTeH. AAporauuein xe (3TOT aKT)
Ha3blBaeTCA MOTOMY, YTO [aHHbIA PO Nepexofa B YYXYH CEMbIO COBepLua-
eTca MocpefcTBOM poraumu K Hapody. 9. Cnosa ero porauum TakKoOBbl:
"YXenaete nu Bbl, NpuKasbiBaeTe A, 4T0bbLI Jlyunii Banepuii no npasy u no
3aKOHYy cTan CblHOM J1. TuLMIo TOYHO TaK Xe, Kak ecnu 6bl OH 6bl1 poXAeH
OT Hero Kak OT OTua CeMeiicTBa U OT (ero >XeHbl) Kak MaTepu CeMeiicTBa,
4yTo6bl 6bl1a y HEro W Takas BNacTb Haf XXW3HbIO W CMepTblo, Kakas ecTb Y
0TUA Haf CLIHOM. W TO, 0 YeM A cKasan, s Bac, KBUPUTHI, Ucnpalumsa»>*’.

M3 npuBeAeHHOro TeKcTa MOXHO cfienaTb Cfefyiolime BbiBOAbl. Bo-
nepebIX, NpeceaaTeNbCTBYIOWMUA Ha KOMULUAX MOHTUGUK (2 B LApPCKuMii
nepuoj elle W cam Lapb) BbIHOCUA pelleHUe 06 YCbIHOBJEHUM UMEHHO Kak
cyfpbsl, mocne npefBapuUTENbHOrO paccrefoBaHMs BCEX 06CTOATENLCTB YCbl-

%7 Gell. V. 19: Cum in alienam familiam inque liberorum locum extranei sumuntur, aut per
praetorem fit aut per populum. Quod per praetorem fit, 'adoptatio’ dicitur, quod per populum,
‘arrogatio'... adrogantur hi, qui, cum sui iuris sunt, in alienam sese potestatem tradunt eiusque rei
ipsi auctores fiunt. Sed adrogationes non temere nec inexplorate committuntur; nam comitia
arbitris pontificibus praebentur, quae 'curiata’ appellantur, aetasque eius, qui adrogare uult, an
liberis potius gignundis idonea sit, bonaque eius, qui adrogatur, ne insidiose adpetita sint, consid-
eratur, iusque iurandum a Q. Mucio pontifice maximo conceptum dicitur, quod in adrogando
iuraretur. Sed adrogari non potest, nisi iam uesticeps. 'Adrogatio’ autem dicta, quia genus hoc in
alienam familiam transitus per populi rogationem fit. Eius rogationis uerba haec sunt: 'Velitis,
iubeatis, uti L. Valerius L. Titio tarn iure legeque filius siet, quam si ex eo patre matreque fa-
milies eius natus esset, utique ei uitae necisque in eum potestas siet, uti patri endo filio est. Haec
ita, uti dixi, ita uos, Quirites, rogo".
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HOBNEHUs. Bo-BTOpbIX, fAefanocb 370 Ny6JWYHO U B NPUCYTCTBAM BCEFO
Hapoja. B-TpeTbWX, MO BbIHECEHUWM CBOEr0 MHEHWS MpeAcefaTe/bCTBYIO-
WuM cyaebHOe peLlieHne Ha cobpaHMK BLIHOCMIOCH BCE XK€ CaMUM HapoAoM,
TaK KaKk UMEHHO Y HapoJa CrpalinBanoch, «MpUKasblBaeT M OH». VIMEHHO
Tak U 0603HauvaeT pumckuil topucT lali pelueHue KypuaTHbIX KOMULMIA no

apporauun®.

B cnyuae c agporauueii U ¢ 3aBellaHMeM B KYPUaTHbIX KOMULMAX KaK HU
B KaKOM ApYroM MHCTUTYTe MPOSiBASETCS COXPaHeHWe 3/1EMEHTOB [peBHeN-
LUEero PoAOBOr0 MHCTUTYTa KOHTPOAS OG6LMHbLI 33 MEPEHOCOM COGCTBEHHO-
cTu. Befb Mali HeOAHOKPATHO YNOMMHAET, YTO NPW aaporauuu suua cCBOero
npaBa BCE MMYLLECTBO YCbIHOB/IIEMOTO, BK/HOUas Y/IEHOB CEMbMU, MEPEXOAU-

N0 B COBCTBEHHOCTb, MOJ BNACTh YChbIHOBUTENS .

OfHako He cnefyeT 3abblBaTb M O YaCTHbIX MpaBax Ha MCMOAHeHMe ny6-
NUYHBIX sacra. B cBA3M C 3Tum BepHeMcs K TekcTy [enimsa ¢ onucaHuem
(YHKUMIA KypuaTHbIX KOMUUWIA. Hapagy c yTBepxAeHueMm 3aBeljaHuii [en-
NNl TOBOPUT TakXke 0 HekoeM detestatio sacrorum (Gell. XV. 27. 3). O6bI4HO

3TOT WHCTUTYT MOHMMAETCA A0BOMbHO Y3KO - Kak OTpeyeHne YCbIHOBASEMO-

400
ro WM HacnefHWKa OT MCMOMHEHMS POAOBLIX Sacra OfHako, Kak cnpa-
BeanuBQ, oTmeTun, fe ®panunwn®®, egsa nu TakoMmy y3KOMy BOMpOCY W3-
BECTHpI pumckunii topucT |_B. A0 H.3. Cepsuili Cynbnuuuii nocBatTua 6bl
LenbIil TpakTaT, COCTOABLUNI Kak MUHUMYM n3 aAByx KHur'®2. Boo6iie Tep- -

MUHOM detestatus B pUMCKOM npaBe 0603Ha4anochb nnuo, ynnyeHHoe B pe-

% Gai. 1. 99: Populi auctoritate adoptamus eos qui sui iuris sunt: quae species adoptionis
dicitur adrogatio, quia et is qui adoptat rogatur, id est interrogator, an uelit eum quem adoptaturus
sit iustum sibi filium esse; e/ is, qui adoptatur rogatur, an id fieri patiatur; et populus rogatur, an
id fieri iubeat (.BnacTblo Hapofa MOXKHO YCbIHOBSTb TeX, KOTOpble ABAATCA NNLAMM CBOErO
npasa; 3TOT BWA YCbIHOBMEHMS HasblBaeTCs arrogatio, NOTOMy 4TO M TOro, KTO
YCbIHOBMSET, CMpalMBAOT, >Ke4yaeT M OH TOro, KOro HaMepeH YCbIHOBUTb, CUMTATb 3aKOH-
HbIM CbIHOM, - M TOrO, KTOYCbIHO&YSETCS, ChpalvBaloT, >KenaeT M OH 3TOMy Nnoasepr-
HyTbCS; CrMpawwBaer ci U HapoA, NPUKasbiBAeT M OH 3TOMY CBEPLUMTLCA).

%9 Gai. Inst. I. 107. 11. 98; 11. 138; 111. 83 sq.; IV. 38; IV. 77.

4% Cm., Hanpumep: CapogrossiColognesiL. Dalla tribu alio stato... P. 95.

“% DeFrancisciP. Primordia civitatis... P. 587.

42 Gell. VII. 12. 1: Seruius Sulpicius iureconsultus, uir aetatis suae doctissimus, in libro de
sacris detestandis secundo qua ratione adductus ‘testamentum' uerbum esse duplex scripserit, non
reperio; nam compositum esse dixit a mentis contestatione (fiHe noHuMato, no kakum coobpa-
>KeHuam topucT Cepauii Cynbnuumii, yyeHellniA anst CBOEro BPEMEHW My>K, BO BTOPOIA KHUri
«O CBALUEHHOAEHCTBUAX, NOABEPrHyThIX AeTecTauuu» Hanucan, 4TO CnoBo testamentum
MMeeT [BOMHOe 3HaueHWe, Befb OH CKasan, 4YTO OHO COAeP>KUT B cebe TOP>KeCTBEHHOEe

,32CBU/JeTeNbCTBOBAHME  HaMepeH!s).
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nurnosHom npectynnenmm (Cod. Th. 16. 5. 35). TepMmuH xe detestatio o3Ha-
4aeT He CTO/IbKO OTpeYeHMe, CKONMbKO MpokaAaTMe. Kpome TOro, aTuM TepMmu-
HOM Kfaccuuyeckue HOPUCTbl 0603HaYann BCAKOE TOPXECTBEHHOE 3asBneHue
C OTTEHKOM Yrpo3bl, CAenaHHoe npu ceuaeTenax’®®. Asn Fennnii nuwer, uTto
fetectaumm B Jlaumy anNOXW NereHJapHoro 3Hes nojseprann NpecTynHUKa,
M NPaKTUYeCcKN NPUMpPaBHMBAET €€ K HaI0XKEeHUI0 NPOKAATMS Ha NPecTynHu-
ka, fabbl OTBECTM Yrpo3y oT Bcero o6uiectsa’™. O TOM e 3HaueHun nuueTt
n Makpo6uii*®®. Bcsakoe fesiHne uyenoseka, HanpaBNEHHOE BOMLHO WAM He-
BO/IbHO Ha HapylueHue 60XECTBEHHbIX 3aKOHOB MNPMPOAbI, FPO3UI0 emy
npoknatuem. Tak, Mennnit nuwet, 4To NY6ANYHOrO NPOKAATUA NO O6bIYAAM
npegkoB 6bl1 JOCTOMH BCAKWUI poanTenb, 0COBEHHO MaTb, OTKa3aBLUAACH
KOpMUTL CBOero MnageHua’®®. HakoHeu, LlMuepoH B cBoeil peun, Hanpas-
neHHol npotme Knopus, n3obpaxaeT mocnefHero kak CTpalHOro npecTyn-
HVKa, noanexaliero npoknatTuio (detestatio) Bcero Hapoga M CTPeMSALLErocs
COOpYXeHueM anTaps OTKynuThcs oT rpexos®”’. MpoknaTus rpaxgaH, no
MHeHWto [ennusa, 6bln AOCTOMH U Beppec, TOT camblii, MHOFOYMC/EHHbIE

208 Ulp. D. 50. 16. 40: «detestatio» est denuntiatio facta cum testatione (JeTecTauus - 3T0

3aMBNeHNe, CcAenaHHoe Npu CBUAETeuYsX).

4% Gell. 11. 6. 3: 'Inlaudati’ parum idoneum esse uerbum dicunt neque id satis esse ad facien-
dam scelerati hominis detestationem, qui, quod hospites omnium gentium immolare solitus fuit,
non laude indignus, sed detestatione execrationeque totius generis humani dignus esset (I"oso-
PAT, 4YTO CNoBO «beccnaeHblii» 0603HAYaeT HEAOCTOMHOrO, W ANA Takoro HeAoCTaTOuHO
Hano>KeHNs MPOKNATMUA Ha 3TOro NPecTYNHOro YeyoBeka, KOTOPbIA, MOCKOMbKY Yy>KecTpaH-
Libl y BCEX HAPOAOB 06bIYHO MPUHOCAT TaKoro B XKePTBY, He TONbKO HEAOCTOWH MOXBanbl, HO
3acny>kvBaeT MPOKNATUA W 3aKkNATWA BCEro pofa YenoBeyecKoro).

“®Macr. Sat. VI. 7. 5: Hoc enim verbum'inlaudati' non est idoneum ad exprimendam scel-
eratissimi hominis detestationem, qui quod homines omnium gentium immolare solitus fuit, non
laude indignus sed detestatione exsecrationeque totius humani generis dignus est (Beab cnoso
«OeccnaBHbIi» He COOTBETCTBYET AN BbIPAXKEHWS NPOKNATUA B afpec Haubonee npecTynHoO-
ro YenoBeka, Ho 0603HaYaeT TOro, KOro oAu BCeX HapOAOB 0ObIYHO MPUHOCAT B XKepTBY, TO.
eCTb 3TO He HefOCTOWHbIA MOXBaibl, HO LOCTOWHbIA MPOKAATWA U 3aKNATUSA BCEro poja
yenoseyeckoro). Cp. Macr. Sat. IllI. 5. 9.

4% Gell. XII. 1. 9: Quod cum sit publica detestatione communique odio dignum... iam fil-
ium proprii atque consueti atque cogniti sanguinis alimonia priuare? (Beabpasse He LOCTOWH
ny6AMYHOrO MPOKNATUA W O6LUEA HEHaBUCTU TOT.. KTO Jadke COGCTBEHHOrO W MO MPUBbLIYKE
1 N0 KPOBHOMY POACTBY CblHA CMOCOGEH MMWWTbL NPONUTaHMA?).

“ Cic. De dom. 140: Scelere violatum placare precibus cogeretur, qua tandem istum per-
turbatione mentis omnium templorum atque tectorum totiusque urbis praedonem fuisse censetis,
cum pro detestatione tot scelerum unam aram nefarie consecraret? (B KakoM ><e CMATEHUN yMa
BbIrn, MO BalleMy MHEHWO, 3TOT Pa3boiHUK, OrpabuBLUMiA BCe XpaMmbl, BCe [OMa W BeCb Pum,
KOrga u3-3a MpOKNATUS 3a CTONbKWe NPEecTYNNeHWss HeYyeCTWBO COBEpLUAN KOHCeKpaLuio
ofHOro anTaps?).
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NPecTynfiieHns ¥ CBATOTATCTBA KOTOPOro 6necTawe pasobnayan B CBOMX
cyae6Hbix pevax Limuepon’®®.  TpecTynHuk, Hapywmswnii cakpanbHblii
3aKOH, Ha3blBanCA pPUMNAAHAMW Sacer, a camo MPOKMATME Ha HPULNYECKOM
Asbike Xl Tabnuy dopmynupoBanoch kak sacer esto. CnepoBaTenbHo,
detestatio sacrorum MOXeT ObITb NMOHATO KaK OTpPeyeHue Hapofa OT MNpPOoKNs-
TOr0O WM npecTynHuka. Ecnu nofobHoe NpoKnaTMe Hapoda O3Hayano fns
NPeCTYNHWKA CMEPTHYIO Ka3Hb, TO MO 3aBepLIEHUN HAPOAHOro roa0CcoBaHUA
0 Ka3HW 00bl4HO coBepluanca 06paf OYMILEHUSA Hapoda OT CKBEPHbI MPOMu-
Toit kpoeu*®®. Detestatio sacrorum pacnpocTpaHsnach He TOMAbKO Ha NuLa, HO
M Ha BELWM WM Ha HeyrofHbole 6oram KynbTbl. Tak, LiMuepoH cuuTaet goc-
TOWHbIMW JeTecTauun gpeBHue antapu lopsuyku Ha [ManatnHe w 3noi

Cyab6bl Ha SckeunnnHe®.

Takum 06pa3om, 04eBMAHO, UTO TepMuH detestatio sacrorum o603Hauvan
BCEHAPOAHOE MPOKNATWE HAa KOMULMAX NPECTYNHUKOB, MPECTYMHbIX AeN UIun
Jaxe HeyrofHblx 6oram KynbToB. CnepoBaTenbHO, CyAebHble MOMHOMOYUSA
Hapofa B KypWaTHbIX KOMULMAX OblM AOCTATOYHO LWIMPOKW. KOHeYHo, Ha-
pos 06bIYHO CcnefoBas aBTOPUTETHOMY MHEHMIO MPOMECCUOHANbHbLIX Xpe-
LOB - Laps, NOHTU(UKOB, aBrypoB M OTLOB-CEHATOPOB B LiesioM. OfHaKo K
nocnefHve B CBOK OYepedb He MOF/IN He CUMTATbCA C MHEHUEM Hapofa, Kak
3TO CAYYUNIOCb, HanMpumep, B FOA MNpaB/ieHUs OTLOB-CEHATOPOB MOC/E CMep-
™ Pomyna (Liv. I. 17.7-11). naBHbIM aprymeHTOM «OTLOB» B WCKAKOUM-
TE€NbHOCTM UX NOMAHOMOYMUIA BbiNK NUWbL UX 0cobas KOMMNETEHTHOCTb B 3Ha-
HUK npaBa M 06blYaeB MpPefKOB, a TakXKe B YMEHWUU WHTEPNPETMPOBaTb BOMKO
6oroB. COOTBETCTBEHHO OYypHOE pa3BUTME >KPEYECKOro npaea B Mepuoj
PUMCKMX Liapeil B KOHLE KOHLO0B MO3BOANUIO MAaTPULMUAM HAAONT0 3axBaTWUTb

#65% Gell. X. 3. 13: ...odium in Verrem detestationemque aput ciuis Romanos inpense atque
acriter atque inflammanter facit, cum haec dicit: 'O nomen dulce libertatis! o ius eximium nostrae
ciuitatis! (...eeab (LjyvepoH) cenan HeHaBUCTb KBeppecy v NpokisTys B €ro afpec OrpoM-
HbIMUW, TNYBOKMMU U HEracuMbIMK, KOrfa ckasan Tak: «O cnagkoe ums csobogbl! O ocoboe
npaBo Hallero rocygapcTsal»).

4% BoT uto NULLET 06 3TOM [MoHMCHin TannKapHacckuii (V. 57. 5): CeHaT >Ke BbIHeC pe-
LLIEHMe 0 TOM, YTO0Obl BCe rpa>kaaHe Obluu NoABepPrHyThl (06psAdy) oumileHMs. Tak Kak OHu
OblN BbIHY>K/EHbI BbIHECTM PELLeHNe 0 CMepPTU rpaykaaH, W60 WM Henb3s NpUCYyTCTBOBATb
npn CBALLEHHOAENCTBNAX, MOKA OHM HE OUUCTATCS OT rPexa M He YHUYTOXKaT HecuacTbs C
MOMOLLK  OBLUENPUHATLIX OYUCTUTENbHLIX >KEPTBOMNPUHOLLEHNIA.

40 Cic. De leg. 1. 28. Araque uetusta in Palatio Febris et altera Esquiliis Malae Fortu-
nae detestataque omnia eiusmodi repudianda sunt (VI gpesHuit anTapb opsuku Ha Mava-
TUHe, Kak n auTapb 3noii Cyabbbl Ha DCKBUUMHE M BCE TOr0 >Ke pofa MPOKNATbIe anTa-
pU [OMKHbI 6bITh yAaNneHbl).
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CakpanbHyl Bnactb B Pume. OAHAKO CTpeM/eHUe MNpeBpalleHus «OTLOB»,
T.e. POLOBOI apUCTOKPATUM, B 3aMKHYTYH XXPEUYeckyr KacTy HaTONIKHYNOCb
Ha COMpOTUBMEHME Hapoda, HO He B LAPCKWUIA, a y>Ke B paHHepecnyb/nKaH-
CKMWiA nepuog.

1.3. APEBHEMNWEE CAKPA/NIbHOE 3HAYEHWE
MOHATUA «3AKOH» N ErO 3BOTKOLINA

WTakK, Mbl MOAOLWIN K OYEHb Ba)>XHOMY MOMEHTY uccnefosaHus. Onupa-
AICb HA MCTOYHWKMW, PAacCMOTPUM, Kak MOHWMANCS 3aKOH B Pume amoxu uapei
1 paHHell Pecny6nukun, KakoBa 6blfia BO3MOXHas 3BOIOLWA 3TOFO MOHATUA.
Mpexge BCero Heo6XOAMMO pPAcCMOTPeTb MeXaHW3M TMNPUHATUA 3aKOHA B
uapckuii nepuog. WMHorga ownb0YHO MonaraloT, YTO LAPW CamMOCTOATENbHO
yCTaHaBnMBanu 3akoHbl. Mexay Tem MomnoHuii B Aurectax (D. 1. 2. 2. 2)
nuwer, 4To «n cam (Pomyn) BHeC Ha 06CYX[eHue Hapody HEKOTOpble Kypu-
aTHble 3aKOHbI, BHOCUAM MX W nocnegyloue uapu..» ™. Takum 06pasom,
NpsAMOe YyKasaHWe PUMCKOro lOpuUcTa, Aa M CaMO Ha3BaHWe «KypWaTHbIi
3aKOH» CBUAETEeNbCTBYIOT O crnocobe ero MPUHATUA - B HAPOAHbLIX COBpaHu-
AX Mo Kypuam. JuoHucnii MannkapHacCKUiA Takxe roBOpMT O TOM, 4TO CO
BpemMeH PoMyna yTBepX[eHne 3aKOHOB 6biN0 MpeporaTusoii Hapoga*’. [la-
nee, W3BECTHbI NPsAMble YKa3aHWS UCTOYHWUKOB HAa YTBEPXKAEHWE HEKOTOPbIX
KOHKPETHbIX 3aKOHOB B HApoOAHbIX cobpaHuax. Tak, LiuuepoH nuweT: «[a-
Obl Bbl MOHANMMW, CKOMb MYAPO Y>XXe Hawwu Lapu npefjycmMoTpesin, YTO HeKoTo-
pble npaBa AO/MKHbI ObITb AaHbl W Hapogy... f yKaxy, 4to Tynn Foctunumit
[laXe 3HaKamy CBOEro LapCKoro [OCTOMHCTBA PELUUICA BOCMOMb30BaThCA
TONbKO MO MpuKasy Hapofa. Begb (0OH npocun npukasa 0 TOM), 4TOObI
12 nukTopam € acuuamn 6bI0 [A03BOMEHO LIECTBOBAaTh nepef HUM»*™,
HakoHel,, [uoHucuii FanukapHacCKuii pacckasbiBaeT o uape Cepsun Tyn-
MUK, YTO «OH YTBEPAUN 3aKOHbl 06 0643aTeNIbCTBAX W MPaBOHAPYLUEHUAX B

“1pomp. D. 1.2. 2. 2: Et ita leges quasdam et ipse curiatas ad populum tulit: tulerunt et se-
quentes reges.

“2 Djonys. 1. 14. 3: xth 5e 6Tpoxrkd JtfiQei tpicx xaOxa'enexpeyev- apxaipeaid®eiv xe
Kai vopoxx; eTkmpoiu Kai nepi 7ioXi(iou SiayivaxTKeiv, oxav o fkxaiteix; ecpf]... (Mpo-
CTOHapobto PoMyn fapoBay Tpu Takux npasa: BbiGUPaTb AOMKHOCTHBIX ML, yTBEp>XKAaTb
3aKOHbl W BbIHOCUTb PELLEHNE O BOIHE, KOrja MpuKa>keT Lapb...).

43 Cic. De rep. 1. 31: Et ut advertatis animum, quam sapienter iam reges hoc nostri viderint,
tribuenda quaedam esse populo multa enim nobis de eo genere dicenda sunt, ne insignibus
quidem regiis Tullus nisi iussu populi est ausus uti. Nam ut sibi duodecim lictores cum fascibus
anteire liceret...
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KypuaTHoMm cobpaHum»***. B [pyrom MecTe OH TakXe yKasblBaeT OTHOCU-

TeNbHO LeHTypMaTHOM pedopmbl Tynnus, 4To, «KOrAa HY>XXHO 6b110 U3bpaTb
marucTparta, 1Mbo yTBEPAUTb 3aKOH, NMG0 06bLABUTL BOIHY, OH cTan cobu-
paTb Hapof He MO KypuAM, a no LeHTypuam»*®. NTak, Lapu npeacTasieHbl B
TpaguMuuyM NMWb Kak co3fjaTenn 3aKOHOMPOEKTOB, 3aKOHOAATeNeM >Xe B Nos-

HOM CMbIC/1e 3TOro c€noBa, C TOYKW 3PEHUA aHTUYHbIX aBTOPOB, 6bln cam
- 416

PUMCKWIA Hapog .

NS nNpaBuAbHOTO MOHMMaHWA 0CO6EHHOCTE MCTOpUU pasBUTUA [peB-
Helillero pMMCKOro npaBa BaXHO OMNpefennTb, YTO MMEHHO, Kakoe copaep-
XaHue BKNafblBaJi PUMCKNE IOPUCTbI W WUCTOPUKN B MOHATUE «3aKOH»
BOOOLLE M B KaKoi Mepe cofepxaHue 3TOr0 MOHATMS pacnpocTpaHseTcs Ha
APeBHeAWNA nepuoj pasBMTMA PUMCKOTO npasa. VTanbAaHCKWii topucTt
[>XxoBaHHWM HWKO3WsA, NOAbITOXWBASA MHOTOMETHWE CMOPbl B COBPEMEHHOIA
pPOMaHUCTUKe O pasBUTUM MOHATUSA lex, OTMeyaeT, YTO MepBOHaualbHOe
3Ha4yeHMe 3TOr0 CnoBa CBA3AHO C aKTOM MNPOW3HECEHUS OMpefeneHHbIX
TOPXECTBEHHbLIX CNoB (certa verba)*’’. YueHblii cnpaBegnnBO NofYepKUBa-
€T, YTO B MCTOYHMKAxX TEPMUHOM lex 0603Ha4aanch He TONbKO rOCyAapcT-
BEHHbIE aKTbl, HO W YaCTHble yCTaBbl KOMNMErnid, U COrNallieHUs YacTHbIX
nny, Kak, Hanpumep, lex confessoria - [OMONHMTENbHOE COTNalWeHue K
OCHOBHOMY forosopy kynau-npogaxn*®, Takum o06pasom, yueHbili nona-
raet rnaBHbIM B ,qpeBHeﬁLueM 3aKOHE WMEHHO ero TOPXXECTBEHHOE Mpou3-

if”Dionys. IV. 13. 1: énewx Tc/lc, vopotx; Torx; Te ouvaAAaKxiKoix; kal Torx; Xepi xew
05K TlpAToov énekiptoce Tal, eppaTpak;.

“Djonys. 1V. 20. 3:'onoTe yap apxaq 'coroSeiicvveiv f| jtepi vopou Siayivrixriceiv n so-
tapov eiccpépeiv Sogevev awlgp, xflv Xo%mv avti xfjq (ppeexpKljg awriyev £KK>ghaav.

“18 Mogpo6Hee 06 3Tom cm.: KodhaHosJl.Jl. XapakTep Lapckoit Bnactv B Pume VI1I-VI BB.
[0 H.3. // AHTUKOBeileHWe 1 MeaueBucTyKa: C6. Hayd. Tp. / OTB. ped. B.B. [JemeHTbeBa. Bbin. 3.
fApocnasnb, 2001. C. 14-24.

“Nicosia G. A*re lege // Silloge. Scritti 1956-1996. Vol. 1I. Catania, 1998. P. 441. O co-
LepxXaHuu noHATUs lex B paHHeM Pume cM. Takoke: Bleicken J. Lex publica. Gesetz und Recht in
der rémischen Republik. Berlin; New York, 1975. S. 52-71; FrezzaP. Preistoria e storia della
lex publica // Archives de droit prive. 16. 1953. P. 54 ss.; Gioffredi C. lus, lex, pretor // SDHI.
13/14. 1947-1948. P. 7 ss.; Rotondi G. Leges publicae populi Romani. 1912; Tibiletti G. Sulle
leges romane // Studi in onore di P. de Francisci. Vol. V. 1956. P. 593 ss.; Wieacker F. Lex
publica// Vom romischen Recht, 1961. S. 45 ff.

“BNjicosia G. Op. cit. P. 458. Cwm. Takxke Cic. De part. orat. 130: Scriptorum autem privatum
aliud est, publicum aliud: publicum lex, senatusconsultum, foedus, privatum tabulae, pactum

conventum, stipulatio (M3 nucaHbIrX HOPM OAHO AeNo YacTHas HopMa, ApYroe - My6auuHas: Bedb
K Ny6GANYHbIM HOPMaM OTHOCUTCS 3aKOH, MOCTAHOBAEHWE CeHaTa, MeXKAyHapoAHblii A0ros

"K YaCTHbIM - TabAMuku (3aBeluaHuii), coryalleHuss 1 CTUNynsaLuK).
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HeceHne. [elicTBMTeNbHO, aKT NMpou3HeceHuMs 3akoHa (legis dictio) B gpes-
HelWKniA nepuof cBA3bIBaNCH C pUTyanoM YTBEPXAEHWA 3aKoHa 3Hame-
HuUAMKU 60oros (augurium) W COOTBETCTBEHHO MOCTAHOB/IEHWEM OTLO0B-
ceHaTopoB (Serv. Aen. Ill. 89)"° OpHako camu puMAsHe falOT U APYrylo
3TUMONIOTUIO NOHATMA lex. Tak, LiMuepoH nuweT, 4To «Ha3BaHue lex...
npomcxoauT oT cnosa legere (BblGUpaTth)», A06aBNAsf, 4TO «eciu TPeku
BK/1afblBAlOT B MOHATWE 3aKOHa PaBeHCTBO, TO Mbl BK/lafjblBaeM MNOHATHE
BbIGOpa; HO 3aKOHy CBOMCTBEHHO U To u apyroe»*?’. LluuepoH 3geck yKa-
3bIBAET Ha 3HAaYeHWe YTBEPXK[EHMA 3aKOHA B HapofHOM cobpaHWW, Ha Bbl-
pa>keHne BONK, Bbl6Opa Hapoga.

[JelicTBuTeNnbHO, 60MbLIMHCTBO PUMCKUX HOPUCTOB OMNpeaenseT 3akoH
Kak «npukas Hapofa» (iussum populi). LLInpoko n3BecTHO, Hanpumep, chne-
gytowee onpegeneHve Maf: «3akoH - 370 TO, YTO NpPUKa3biBaeT U yCTaHaB-
nuBaeT Hapog»*?'. AHanornuHoe onpeaeneHue 3akoHa AaeT 6onee paHHUiL
topuct ATeil KannToH: «3akoH - 3T0 06wwuii npukas Hapoga unu nnebcea,
3anpalinBaeMoro MarucTpaTom 0 YeM-nn6o»*?2. HakoHel, Takoe e omnpe-
[eneHune 3aKkoHa umeetcq fjaxe B NMHctutyymnax KOctuHnada VI B. H.9., T.e. B
nepuof, Korga Camoro 3TOr0 MCTOYHMKA KaK AeViCTBYHOLWEro MHCTPYMeHTa
npaBa He CYLLECTBOBAN0O YXE HECKONbKO COTeH net. HKOCTUHWaH MnuLeT:
«3aKOH ecTb TO, YTO PUMCKUI Hapog MocTaHOBWA MO MPeLNOXeHWIO CeHaT-
CKOFO [JOMKHOCTHOTO NNLa, Hampumep, KoHcyna»*?®. Muorosekosas ycTo-
4YMBOCTb OMpefieneHNs 3aKOHA Kak BOAW Hapofa B MpaBoBOW Tpaguuum yxe
MMMNepaTopckoro Puma yKasblBaeT HA HECOMHEHHbIi aBTOPUTET [aHHOro
UCTOYHMKA. [puyem aBTOPUTET 3TOT CBA3AH MMEHHO C NPAMbIM BbIPaXEHU-
eM B 3aKOHe BO/MW Hapoga. B 3TOM CMbIC/ie pUMASHE CYMTANWU 3aKOHOM BCA-
Kyl porauyuto K Hapogy. Tak, y decTa Mbl HaXoAuM Cnefyloliee onpepene-
HWe porauuun: «Porauusa NMpoucxXofuT, Korja Hapof 3anpallivmBaeTcs OTHOCU-
TENbHO OAHOr0 WNN HECKOJIbKMX YENOBeK O TOM, YTO HE OTHOCUTCH KO BCEM,

1% TekcT Cepaust o legis dictio cm. Bbiwe, 1. 2. 2.

42 Cic. De leg. 1. 19: eamque rem... ego nostra a legendo. Nam ut illi aequitatis, sic nos de-
lectus vim in lege ponimus, et proprium tamen utrumque legis est. Cp. Cic. De leg. Il. 11: In ipso
nomine legis interpretando inesse vim et sententia iusti et veri legendi (WcTonkoBbiBas camo

NOHATNE «3aKOH», MO>KHO MOHATb, 4YTO B HEM COAEP>KNTCA CMbICN W 3Ha4YeHue Bbl60pa cnpa-

BE/MBOrO W WCTUHHOMO Hayana).

42l Gai. Inst. 1. 3: Lexest, quod populus iubet atque constituit.

422pt - Capit. apud Gell. X. 20. 2: 'Lex' inquit 'est generale iussum populi aut plebis rogante
magistrate Cm. Takxe Cic. Rhet. Her. II. 13.19.

42 |ust. Inst. I. 2. 4: Lex est, quod populus Romanus senatore magistratu interrogante, veluti
consule, constituebat.
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1 06 OAHOW MNU HECKONMbKUX Belax, CaHKLUWU MO KOTOPbIM He KacatoTcs
Bcex. Ho korfga Hapof BbIHOCWT pelleHWe OTHOCWUTE/IbHO BCeX Niofeil u
BelLeid, TO 3TO Ha3blBAeTCcs 3aKOHOM. Porauus - 370 pasHOBUAHOCTb 3aKOHa,
HO 3aKOH He BCErja sBAseTCs porauueid. Porayus He MOXeT He 6biTb 3aKO-
HOM, €Ci TOMLKO OHa 6bla BHECEHA Ha MPaBOMEPHbIX KOMULMAX»**. U3
3TOr0 OMpefeNeHns CHO, YTO BCAKOE POLUEeHMe HApOAHOro coGpaHus uMeeT
CuNy 3aKoHa, He3aBWCKMMO OT TOFO, KacaeTCsi OHO BCEX FpaxgaH WAu NuLlb
HEKOTOPbIX W3 HWX. B 3TOM CMbICle PUMASHE CUUTANM WMEIOLUM Cuy
3aKOHa [aXKe BCAKMIA CyaeGHbIi nMpuroBop Hapoga. Tak, PyduH oTMeuaert:
«He BCe To, UTO ycTaHaBAMBaeTCs (HAPOAOM), CUMTAETCA 3aKOHOM, HO OZHU
YCTaHOBMIEHNS Ha3blBAOTCA TEM >KE 3aKOHOM, ApYyrue - CBUAETENbCTBOM,
TPETbU - MOPYYEHUAMU W HOCTULMEN, & HEKOTOPbIE Ha3blBAOTCSH CYAEGHbIMM
pewieHnAMM»*%. B Apyrom MecTe OH Xe MOACHAET 3TOT TEKCT CreayHLynm
06pa3oM: «3aKoH - 3T0 06Lee BbIPAXKEHWE, HO HOCTULUS SBISETCS YACTbHO
3aK0Ha, Beflb 3aKOH COLEPXMUT B Cebe W I0CTULUIO, U CYAeGHble pPeLleHus, 1
Mopy4yeHus, W onpaBAaTeNlbHble MPWUrOBOPbl, U ApYyrue ero pasHOBUAHO-
cTu»**®. OfHaKo 3aKOH B €ro BhICLIEM BbID@XEHMU - 3TO MPex/ae BCero 06-
lLlee npejnucaHue fs BCEX PUMASH. B CBA3U C 3TWM BecbMa BaXHOe ornpe-
OeneHne [aeT pPUMCKMIA topucT MNanuHWaH, NoguyepkuBas, YTO «3aKOH ecTb
obuiee mpeanucaHue... 06wan KNATBa rocyaapctea»*?’. B Takoii TpaKTOBKe
CTAHOBUTCS MOHSTHLIM, Moyemy LlniiepoH Ha3biBaeT 3aKoH, Nofo6HO 0653a-
TenbCTBY, «OKOBaMW FpaxAaHckoro obiecta»*?®. HakoHeu, LinuepoH 06-

ws 429
pawiaeT BHMMaHME Ha MUCbMEHHbLIN XapaKTep 3aKOHOB , XOTA TYT Xe [Ao-

4V Fest, P. 266 L.: Rogatio est, cum populus consulitur de uno pluribusve hominibus, quod
non ad omnis pertineat, et de una pluribusve rebus, de quibus non omnibus sanciatur. Nam quod
in omnis homines resve populus scivit, lex appellator. Itaque Gallus Aelius ait: «inter legem et
rogationem hoc interest. Rogatio est genus legis; quae lex, non continuo ea rogatio est. <Roga-
tio> non potest non esse lex, si modo iustis comitiis rogata est».

“ZRufin. Orig. ine od. 10. 1 P. 245. 6: non cuncta quae statuuntur lex dicitur, sed quaedam
quidem lex, quaedam testimonia, alia mandata et iustitiae, quaedam iudicia appellantur.

“%Rufin. In Rom. 2. 13 P. 901 c: lex... generate vocabulum est, iustitia vera pars legis est,
continet enim lex iustitias et iudicia et mandata et iustificatione aliasque... species.

“2papin. D. 1.3. 1: Lex est commune praeceptum... communis rei publicae sponsio.

28 Cic. De rep. 1. 40: Cum lex sit civilis societatis vinculum, ius autem legis aequale...

42 Cic. De invent. II. 162: lege ius est, quod in eo scripto, quod populo expositum est, ut ob-
serveA continetur (MpaBo CTaHOBMTCA 3aKOHOM, KOrfa TO, O Yeil Hapog NOCTaHoBWA, YTO6bI
3T0 cob6Mo4aloch, COAePXKUTCA B HeM B nucbMeHHOM Buge)', Cic. De leg. I. 19: Sed... et appel-
lare earn legem, quae scripta sancit quod uult aut iubendo <aut prohibendo>... (Ham npugeTcs...
Ha3blBATb 3aKOHOM Te MONOXKEHUs, KOTOpble B MUCbMEHHOM BUAe ONpedenslT TO, UTO
Haxo4AT HY>HbIM, - M60 NpuKasbiBas, MO0 3anpeLyas...).

m
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1.3. [OpesHeiillee cakpanbHoe 3HaueHUe MOHATUS «3aKOH» U _ero 3sofouus

P
6aBnfeT, UTO K 3aKOHaM CnefyeT OTHOCUTb M HenucaHble HOPMbl MpaBa Ha-
pOJoB 1 06blyaeB npeakos*.

CyMMUpys BCe BbIIECKA3aHHOE, MOXHO OMpefennTh 3aKOH B MOHMMa-
HAN aHTUYHOW TPaANLMN KaK NUCbMEHHO 3aUKCUPOBAHHbIA NpUKas Hapo-
a2, NPUHATBIA HapOAHbLIM COBpaHMeM, MOATBEPXAEHHbI KNATBOW, B cuny
KOTOPOI OH CTAHOBMTCS 0653aTeNbHBLIM ANA BCEX PUMCKMX rpaxaaH. KnaTea
BCEro TrPaXJaHCKOro KOMNeKTMBa obecrneusBana NPUHYAUTENLHYIO CUNy
3aKoHa. Bce 3TW aneMeHTbl yxe npucyTcTBoBann B lex curiata Lapckoro

BPEMEHMN.

OfHako aHTM4YHas Tpaguuvsa faeT W ele OAHO OMNpeAeneHre 3akoHa,
fpeBHero cnocoba obecnevyeHns ero NPUHYAUTENbHON cunbl. Tak, MapuuaH
CO CCbINKOM Ha [emocteHa gaeT cregylolee onpefeneHne 3akoHa: «3akoH
ecTb TO, YeMy BCe I04WN AO/MKHbI MOBMHOBATLCA B CWUY Pa3HbIX OCHOBaHWM,
HO TNaBHbLIM 06pa3oM MOTOMY, UTO BCAKMIA 3aKOH €CTh MbIC/b M Aap 6ora»*.
Takke 1 LnuepoH nuweT, YTO «UCTUHHLIA U NepBOCTENEHHbI 3aKOH, CMo-
COGHbI NpuKasbiBaTb W BOCMpewWwaTb, eCcTb MPAMOA pasyM BCEBbILLIHErO
tOnuTepa»*32. M3 aToro onpegeneHus oH fenaet BbIBOA, YTO Te, KTO MPUHAN
HecnpaBea/MBble, NPOTUBHbIE BOXECTBEHHOMY pa3yMy MMCaHble NOCTAHOB-
NleHuns, co3fanum BCe, YTO YrofHO, HO TONbKO He 3akoHbl (Cic. De leg. Il. 13).
B 3Tom cmbicne, noguepkuBaeT LiMuepoH, ocobyto ponib UrparT «MyapeLbi»
(prudentes), KOTOpPbIM OTKpPbIBaeTCA «H0OXECTBEHHAA MbIC/b BbICLIErO 3aKo-
Ha». TakuMu Myjgpeuamu B apxamyeckoMm Pume 6binn Kpeubl, Hanpumep
uapb, aBrypbl, MoHTUMKM u deunansl. o mMepe pasBUTUS CaKpasbHOrO
npasa W AuddepeHymaLmm apxanyeckoro pMMCKOro o6Liectea ponb 3TUX
XPeLoB NepBOHayanbHO 3HA4YMTeNbHO Bo3pacTana. [103TOMy NOHMMaHue
3aKOHa KaK 3a)MKCMPOBAHHON MNWCbMEHHO BOMWM 6GOXECTBEHHOrO pasyMma,
no-sngumomy, 6bl10 B LapckoM Pume npeobnagatowmm. OueBULHO, 4TO

4% Cic. De part. orat. 130: Atque haec communia sunt naturae atque legis, sed propria legis
et ea quae scripta sunt et ea quae sine litteris aut gentium iure aut maiorum more retinentur. Cm.
Tawke Rufin. Orig. innum. 11.2.

41 D, 1. 3. 2 Tolrfo eon JMwoa, ii> TreHra? ‘audplunosa- TrpodTlka ndOecrOai 8ia
TKXXa, Kal pnXkrTa‘oti TTa? £crn vopos eifptuxa |iév kax Stopoy Oeou...

432 Cic. De leg. Il. 10: Quam ob rem lex uera atque princeps, apta ad iubendum et ad uetan-
dum, ratio est recta summi louis. Cm. Takxe Cic. Phil. XI. 28: ...Est lex nihil aliud nisi recta et
[iam] a numine deorum tracta ratio... (...3aKOH - 3T0 He YTO WHOE, KakpasyMm, Hanpasnsemblii 1
ncxofsawWwmiA 0T 3HameHuin 6oroe)\August, c. Faust. 22. 27: Lex... aeterna est ratio divina vel
voluntas dei ordinem naturalem conservari iubens, perturbari vetans (3akoH... 3TO BeuYHblii
60O>KeCTBEHHbI pasyM 1 6GO>KbSi BONSA, NpUKasbliBalOLLAsA COXPaHATb NOPAAOK NPUPOAbl W
3anpeLuaiolias HapywaTb ero).
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COXpaHeHue 3ToW TeHAeHUNN OTTeCHWN0 6bl NPOCTON HAapOA Ha 3afHMWI nnaH
B MeXaHu3Me NpUHATUA 3aKoHOB. OfHAKO 0COGEeHHOCTb PasBUTUA PUMCKOTO
rocygapcrea 1 npasa MMeHHO B TOM W COCTOsANa, YTO B YCNOBUAX WHTEHCUB-
HOro pasBUTWA roCyfapcTBa Hapoj CyMen Hafonro yaepxaTtb 3a cOO0W KOH-
TPO/ib 3a MOMMTUYECKOW BNacTbio, 3a pa3BuTMemM npaBa. VIMEHHO MO3TOMY B
anoxy Pecny6auku He y3Kas nMpocnoiika NaTpMLMaHCKOro XpeyecTBa, a Becb
KO/IIEKTUB PUMCKUX TpaxaaH CTaHOBUTCA 3akoHogaTesem. COOTBETCTBEHHO
3BOMIIOLUMNA MOHATUA «3aKOH» npoucxoauna B HanpaB/leHUW OT NPenMyLlecT-
BEHHOI0 MOHUMaHMWS ero B Mepuoj Lapeil kak «B0XecTBeHHOW BOMM» K 6es-
YCMIOBHOMY MOHWMaHMWIO ero B MNepuoj paHHeid Pecny6numkn Kak «npukasa
Hapopga».

1.4. CAHKUWMA SACER ESTOD
N EE 3BONOLMSA B viii-1 BB. 0 H.a.

KOHEeYHO, BCAKUI 3aKOH UMeeT [JOCTAaTOYHO [eiCTBEHHYI CcuUly AUllb
TOrAa, KOrja OH MpefycMaTpuBaeT OMpefesieHHble CaHKLWU 33 ero Hapylue-
Hue. Bblle yxe 06paliasoch BHUMaHWE Ha PO/b KASTBbI BCEFr0 Hapoja npu
MPUHATUN 3aKOHA HA HApOAHOM cOGpaHMM, a TaKKe Ha pacCMaTpuBaeMble U
YTBEPXAAEMbIE KYPUATHBIMU KOMULUAMMU «NYy6NNUHbIE NPOKNATUS» B OT-
HOLLEHUN HapyLuMTeseil cakpanbHOro npaBa. B ApeBHeiilinii nepuog pum-
NsiHe, Kak, BMPOYeM, W MHOTWe [Apyrue Hapofbl, HaXOAWUBLUMECH B CTafuu
(hOPMMUPOBAHNS TPaXAAHCKOro O06LecTBa, CBSTO BEPWUIM B Marmuyeckyo
AelicTBeHHOCTb cfioBa. Boo6lye cnefyeT OTMETWUTb, YTO B PUMCKOM apxau-
ueckom O6LUECTBE C/OBY U puUTyany NpWAaBanoch 3HayeHWe efBa M He
6o/bllee, YeM camoMy [AeicTBUMIO ™*. Bcs XU3Hb PUMASH 3MOXU Lapei u
AaXe paHHeil Pecny6nuku 6bina Bce elle MPOHM3aHa PasNUUYHbIMU CaKpaib-
HbIMU 3anpeTamu, Taby, KOTOPbIe CTPOF0 perjamMeHTUPOBanu OTHIOAb He
TOMbKO PENUTMO3HY (MK, Bbipaxasck 6o/fee 060, WAEO0NOTMUYECKYIO)
CTOPOHY 3TOW XWU3HU, HO W COLMANLHYH W 3KOHOMUUYECKYH [esTeNbHOCTb
o6uiecTBa. HapyLleHue Tex UM UHbIX CaKpa/bHbIX 3anpeToB Kapanoch TEMM
€ PENUrMO3HbIMU CaHKUWSAMU, BbIPAXaBLIUMUCS MG0 B HEOGXOLUMOCTH
MPUHECEHUS WCKYMUTENbHbIX XXEPTBOMPUHOLIEHUA, NMGO B HANOXEHWM Ha
caMoro MpecTyMMBLIEro 3anpeT caHKuuW sacer esto. B pycckux nepeBogax
3TOT TEPMMH 4YacTO [aeTca B 3HaueHWU «aa 6yaeT NPoknaT». OAHAKo npu
TaKOM TMepeBofie YCKOMb3aeT peasibHOe [/ apXaumuyecKoi amoxu topuanue-

- "7 Cwm. 06 atom: Burriss EE. Taboo, Magic, Spirits. A Study of Primitive Elements in Ro-
man Religion. Westport, 1974.

169 173

Y 1.4. Cankuus sacer estod u ee sgontouyus 8 VIII-18B. 0 H.9.

CKOe COfiep>KaHue flaHHOro TepMuHa. BcCTaeT BOMPOC, BAEK/O NN Takoe npo-
KnaTve 3a co60i Kakue-TO HeraTUBHble MOC/MEACTBMA peanbHOro CBOWCTBA
[N NPOKNATOr0 YenOBeKa WM HAHOCWO NWLWb MOPanbHbIi yulepb, fBnadch
4YeM-TO BpoOJe OTAy4YeHWa OT Lepksu. BTopasa npobrema COCTOMT B TOM,
OTHOCMNACbL NN CaHKUWA sacer esto K 00blvafgM pUMMAH, HeobA3aTeNbHbIM K
UCMOMHEHWIO, UAM 3T0 o06nacTb NyCTb MPUMUTUBHOIO, apXamyeckoro, HO
CTPOroro npasa, TpebyloLero HeyKOCHUTENIbHOTO WUCMONHEHWUS.

YT06bI OTBETUTHL Ha 3TV BOMPOCHI, 06pPaTUMCH MPEXAE BCEro K UCTOYHMU-
KaM. [locioBHO (hopmyna sacer esto MepeBOAMTCA KaK «fa OyfeT MocBsLleH B
XepTBy 60ram». LiuuepoH npsMo noATBepXAaeT, YTo 3Ta (DOpMyna O3Hava-
na MnocBslLeHNe HapyLuTens 3aKkoHa KOMy-nm6o u3 60ros u nepegavy ero
umyuiectsa B xpam Llepepobl (C/c. Pro Tull. 48). Ona Hac 0CO6EHHO Ba)HO
BbIACHUTb, YTO O3Hayana (hopmyna sacer esto N0 OTHOLUEHWUIO K YenoBeky. B
CBA3W C 3TUM NO6OMBLITHO TakXe paccMoTpeTb onpefeneHne ®decTom
(P. 422 L.) moHATMA caKpanbHON HENPUMKOCHOBEHHOCTUW: «Sacrosanctus ro-
BOPUTCA OT TOro, 4TO, KOrja faetcs penurumosHas knsatea (iusiurandum),
YCTaHOBNEHO, YTO €CNUN KTO-M60 ee HapyLuUT, TO JO/DKEH ObiTb NOABEPTHYT
HaKa3aHWIo CMepTbio». Takoro pofia HakasaHue HemnocpefCTBEHHO CBA3aHO
CO CBALEHHbIMY 3aKOHamMu, B YaCTHOCTU C W3BECTHbIM 3aKOHOM O Henpu-
KOCHOBEHHOCTMW nniebeiickoro TpubyHa (Zonar. VII. 15).

OfHaKO HeoGXOAMMO OTMETWUTb, YTO peasibHOe 3HaueHue QopMy/ibl
sacer esto 3a JofrMe BeKa PUMCKO UCTOPUM NpPETeprnenc 3HauuTesbHbIe
M3MEHEHUs, KOTOpble TECHO CBsA3aHbl C 06WMM MpoleccoMm ¢HhopMuUpoBa-
HUS PUMCKOFO MpaBa U OTAENeHWs €ero OT PeMrno3HbIX WHCTUTYTOB.
Tak, Makpo6uii, roBops 0 PeUrMo3HbIX 06blYasX elle AOPUMCKONA 3no-
X1, NUcan cnepytouee:

«Takxke To, Kak (Beprunwmit) moxeT o603Ha4yaTb TpeboBaHWUA C HeBGECHbIX
BbICOT OMNpeAeneHHbIMU CN0BaMU W3 CBALLEHHOTO pMTyana, MOXHO MOKasaTb,
Hanpumep, B cregylownx cnosax: "lMapkyn HanoXWAM Ha Hero pyky u opy-
Xnio dsaHapa noceaTuan"**. Beab Bce, YTO MOCBALLEHO 60raM, HasblBaeTCs
sacrum. OfHaKko MOCBALLEHHOE He MOXeT AocTu4b 60ros, ecnu Aywa (nocss-
LeHHOro) He 6yaeT 0cBO6OXAeHa OT BpeMeHM Tena, YTO Henb3sA cAenaTb WMHa-
Ye Kak C MOMOLWbI cMepTu. [o3Tomy Beprunuii BNofiHe YMeCTHO HasbiBaeT
lane3a NocBsALWEHHbIM, TaK Kak TOT AO/MKeH 6bin ymepeTb. 4. U 3gecb Bepru-
NuiA cnefyeT OCOBEHHOCTW, CBOMCTBEHHON Kak 4esoBeYecKoMy, Tak u 6odxxe-
CTBEHHOMY MpaBy; Befb MOA B3ATWEM PYKU OH MNpPaKTUYeCKW WMen B BUAY

e 3pecb Makpobuii LTUpYyeT OTPLIBOK U3 «DHeuabl» Beprunus (X. 419).
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mancipium (60roB), a Takxe L0ONOMHWUN cobnlofeHNe G0OXeCTBEHHOro npasa
CN0BOM NOCBALWEHNA. 5. B [aHHOM c/lydae MHe KaXeTcs YMecTHbIM 06pa-
TUTBCA K y4acTu Tex Nofdei, KOTOPbIX 3aKOHbl MPeAnMCbIBAOT MOCBALWATb
onpefeneHHbIM 60ram, Tak Kak i He 3Halo, MOYeMy HEKOTOPbIM KaXeTcs yau-
BUTE/bHbIM, 4TO, B TO BpeMS KakK APYrMM MOCBALLEHHbIM MpeiMeTaM Henb3s
NPUYNHUTL Bpef, CUMTaeTca 3aKOHHbIM YOWUTb MOCBALLIEHHOro 6oram 4enose-
Ka. 6. A npuumHa aTomy cnegytowas. [peBHue He gonyckanu, 4Tobbl Noces-
LWeHHOe 6oram XXMBOTHOE YMEPNO CBOE CMepTbio, HO OTMPABAANMN ero B npe-
fenbl Tex 60ros, KOTOPbIM OHO MNOCBAWANOCL. [yLin Xe NOCBALEHHbIX NH0-
[ieil, KOTOpbIX TPeKn Ha3blBanu zanas, OHW CUMTanu NpefHasHa4yeHHbIMW A4
6oroe»**®,

MpuBeAeHHbIV TEKCT NO3BOAAET 3aK/OYWUTb, YTO HA OCHOBaHMU (OpPMY-
Nbl sacer esto CBfALLEHHbIX 3aKOHOB B [APEBHOCTU COBepLUaNNCh YenoBeye-
CKWe >XepTBOMNPUHOLWEHMA. JIl060MbITHO OTMETUTb, 4TO Makpobuit cumTaet
MHCTUTYT lex sacrata CBA3aHHbIM KaK C «4€/10BEYECKMM», TaK U C «BOXecT-
BEHHbIM» NpPaBOM. BaxHO TakXe MOAYEPKHYTb OTMEYEHHYI WM TECHYIO
CBA3b YMCTO HOPUAMYECKUX UHCTUMTYTOB manus iniectio u mancipium c pu-
TyanoMm 4enoBeYECKWNX >XePTBOMPWHOLIEHWIA cakpanbHOro npasa. Bepgb co-
BepweHne mancipium, no cnoam Makpobus, CONPOBOXAANOCb «C0BOM
NoCBALEHUSA» BOXECTBEHHOro Mpaea, T.e. PenurnosHoii knateoi fides nnam
nuncupatio. Ha cBA3b KNATBbI CO CBALLEHHbLIMU 3aKOHAMMW YKa3blBalOT Takxe
LnuepoH (De off. 11l. 111) n HeBwnii (Fest. Sagmina. P. 424 L.). OaHako rae-
10 B VI-V BB. A0 H.3. (hopmyna sacer esto HeCKO/bKO M3MeHMna CBOe 3Haue-
Hue. Tak, ®ecT, roBops O CBALLEHHOM 3aKOHEe O HEMPUKOCHOBEHHOCTW Mne-
belickux TpubyHOB M 34MN0B, cregylowmnm ob6pa3om onpefenseT NOHATUE
homo sacer: «[lMocBfiLLeHHbIM (Sacer) ABAAeTCA TOT YeNOBEK, KOTOPOrO Hapof
npurosapmBaeT 3a MpecTynaeHWe, HO ero He [03BONEHO MPUHOCUTL B XXepT-

**Macr. Saturn. Hi. 7: Verbis etiam singulis de sacro ritu gnam ex alto petita significet,
vel hinc licebit advertere: «lniecere manum Parcae, telisque sacrarunt Evandri». Nam
quicquid destinatum est dis sacrum vocatur: pervenire autem ad deos non potest, nisi libera
ab onere corporis fuerit, anima, quod nisi morte fieri non potest. Ita ergo oportune sacratum
Halesum facit, quia erat oppetiturus. Et hie proprietatem et humani et divini iuris secutus
est. Nam ex manus iniectione paene mancipium designavit, et sacrationis vocaulo obser-
vantiam divini iuris inplevit. Hoc loco non alienum videtur de conditione eorum hominum
referre quos leges sacros esse certis dis iubent, quia non ignoro quibusdam mirum videri
quod, cum cetera sacra violari nefas sit, hominem sacrum ius fuerit occidi. Cuius rei causa
haec est. Veteres nullum animal sacrum in finibus suis esse patiebantur, sed abigebant ad
fines deorum quibus sacrum esset: animas vero sacratorum hominum, quos zanas Graeci
vocant, dis debitas aestimabant.
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BY, OAHAKO TOT, KTO ero ybbeT, He OCyXjaeTcs 3a 3n0A4elicTBo. Beab B nep-
BOM TPUOYHCKOM 3aKOHe CKa3aHO: "ECAW KTO TOro, KTO Mo pelleHunto niebe-
eB nocBALlleH 6oram, y6beT, To y6uiiLeit He Gyaet»*®.

MpuMepHO TaKOM e TEeKCT 3aKOHa O TPMOYHCKOW BnacTu, HO B rpeuve-
CKOM nepeBoge gaeT u AuoHucuii ManukapHacckuin (V1. 89. 3). Takum 06-
pasoMm, HanuLo HEeKOTOpPOe CMArYeHWe HakasaHuwsa, N0 KpaiHeid Mmepe W3Mme-
HeHne ero (hopMbl, Jaloliee OCYXAEHHOMY LUAHC YIATW B U3rHaHue.

B anurpaduuyecknx Hagnucsax opuguydeckoro xapaktepa Il B. go H.a.
npesycMaTpuBaeTCcs Y)e [Ba BapuaHTa HakasaHua, rfe marucrtpar umen
npaBo Ha OCHOBaHWW CaKpanbHOro 3aKOHa MOABEPrHYTb KOHCeKpauuu BU-
HOBHMKA M €r0 UMYLLECTBO NGO OrpaHMuMTLCA OAHUM WTpadom*’,

HakoHel, B nepwof nosgHein Pecny6auMku u Havyana npuHuunara noces-
LeHne 60ry CBOAMNOCH NULLIb K PENIUTUO3HOMY MPOKNATUIO, MPUYEM CYUTa-
nocb, 4to 60r cam nokapaet npectynHuka (Cic. leg. Il. 22; Tac. Ann. I. 73).
Ho cnegyet OTMETUTb, UYTO WHCTUTYT KOH(MUCKauWW UMYLLeCTBA B MOMb3y
6ora (consecratio) coxpaHsnca B MonHoli mepe n B | B. A0 H.3. B (hopme
publicatio bonorum, XoTs yXe ¥ He 6blf1 CTO/b APKO BbIpaXXEHHbIM Ccakpasb-
HbIM MHCTUTYTOM*®, Takum 06pasom, OUEBWUAHO, YTO 3BOMIOLMS CBALLEHHBIX
3aKOHOB pa3BMBanacb B CTOPOHY WX HEKOTOPOro CMATYEHUS U OTAEeNeHus oT
YNCTO PESIUTUO3HBIX UHCTUTYTOB. B TO Xe Bpemsa Heo6XOAMMO OTMETUTb W
Hannuue peuefuBoB. Tak, HanpuMmep, N0 MHEHUIO UTANbAHCKOrO Mccnefosa-
Tens ®paHuecko CanepHo, APeBHWI A WHCTUTYT sacer esto Mcrnonb3oBancs
Cynnoii v gpyrumu nonutukamu | B. 40 H.3. ANS lOpuANYeckoro o6ocHoBa-
HWUA MPOCKPUNUNIA - MHCTUTYTa KasHW M KOH(UCKALUKM MMYLLecTBa rpaxaaH

6e3 cy,qa439.

OfHakKo BepHeMcs K Lapckomy nepuogy. CnefyeT OTMETWTb, YTO CaHK-
uMs sacer esto BCTpeyaeTcs TOMbKO B TeX apXxauyeckux HOpMax, KOoTopble
camy pUMAsiHE Ha3blBaaM 3aKOHaMU. MpUYeM 3aKOHbI 3TW, UMEKLNE CTOMb
APKO BbLIPAXKEHHYI0 CaKpaNbHYK OKPacKy, 3a4acTylo perynmposann 4ucTo
colnanbHble, a He PESIMTNO3HbIE ACMeKTbl XU3HM apxaudyeckoro Puma. Tak,
MayTapx pacckasbiBaeT, 4TO CpeAu 0c060 CTPOrMX 3aKOHOB Gblf OAMH, CO-

4% Fest. P. 424 L.: At homo sacer is est, quern populus iudicavit ob maleficium; neque
fas est eum immolari, sed, qui occidit, parricidi non damnatur; nam lege tribunicia prima
cavetur, «si quis eum, qui eo plebei scito sacer sit, occiderit, parricida ne sit».

1“3 Fontes iur. Rom. anteiust. T. 3. P. 224 (lex luci Lucerrina).
« > *8 galerno F. Dalla consecratio aliapublicatio bonorum. Forme giuridiche e uso politico
dalle origine a Cesare. Napoli, 1990, passim.

%9 |bid. P. 135-149,191 ss.
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rNacHoO KOTOPOMY MYX, MPOAAaBLUMIA CBOK >XEHY, AO/MKEH ObiTb MPUHECEH B
XepTBy nopgsemMHbiM 6oram (Plut. Rom. 22.3). CornacHo [pyromy 3akoHy
Pomyna ecnu naTpoH WAM KAWEHT MPU3HaBa/UCb BUHOBHBLIMW B HapyLlleHUu
BEPHOCTM KnumeHTckoW fides, To nw6oli >xenawowmnii mor y6uTb ero Kak
XepTBy nogsemHomy 6ory Auty (Dionys. 1l. 9. 3). 9TOT Xe 3aKOH B He-
CKO/IbKO M3MeHeHHOMN (opme, HO ¢ Toli xe caHkuwuell sacer esto moBTopseTcs
B 60nee no3gHux 3akoHax XII tabnuy (VI 21). HakoHel, Ty Xe CaHKLUMIO
MOXHO HaiTM B 3akoHe Pomyna v Tauua (NOBTOpPeHHOM BMOCNeACTBUU
Cepsuem Tynnuvem), Kapalolem CbiHa, ypapuswero ceoero otua (Fest.
P. 260 L.), TonbKO 34ecb BUHOBHWK MOCBALLANCA TaK Has3blBaeMbiM pOAU-
TENbCKUM BGoram, T.e. MOA3EMHbIM AyXaM - MOKPOBUTENAM (haMunm.

BTopoii pumckuidi Lapb - Hyma MNMomMnuaunii Takxe oTnu4yanca nnogoBu-
TOCTbIO B M3[aHUM 3aKOHOB C NoAo6HOro poga caHumamu. Tak, OuoHucwuii
coobulaeTt, YTo BCAKWIA >xenatowmii mor ybuTb, Kak CBATOTaTLa, TOr0, KTO
CABVHET WAW YHUUTOXMT MeXeBOl KameHb, He3aBMCWMMO OT TOro, ABAAACA
NN OH TpaHuLel YacTHOro unm ny6nuyHoro snageHus (Dionys. Il. 74. 4—5).
Bonee npocTpaHHylo pefakLMio CaHKLUMW 3TOro 3akoHa faet Masen [bAKOH,
Mo c/10BaM KOTOPOro He TONbKO Cam NPecTynHWK, HO U ero MMyLecTBo Nojg-
BEPranocb CaHKLUWUW sacer esto, T.e. KOH(uckKauum B nonb3y 6ora (Paul. exc.
Fest. Termino. P. 505 L.). TekcT ewe oagHoro nogobHoro 3akoHa Hymbl
COXPaHWN NULWb CaHKUUIO «eCnn KT0-nnbo cpenaet MHaye, TO fa 6yaet OH
nocssueH KOnutepy» (Paul exc. Fest. Aliuta. P. 5 L.).

M3 paHHepecnyGAMKAaHCKOW 3MOXM TakXe W3BECTHO [OBOMIbHO 3HauM-
Te/IbHOE YMCNO 3aKOHOB C MOAOGHOW caHKuuel. Tak, MO 3aKOHy MepBoro
KoHcyna Banepus My6amKkonbl Nofgo6HOM CaHKUMKM NOABEPraauch AUYHOCTb

A 440 "

MU MMYLLECTBO TOro, KTO CTPeMWACA K Lapckoi Bnactu . [locne nepBsoid
ceueccun 494, r. fo H.3. Obl1 NPUHAT 3aKOH O CBALEHHON HENPUKOCHOBEH-
HOCTW nnebelickMx TPMOYHOB, CaHKLMA KOTOPOro no3sonsna 6e3HakasaHHO
y6UTb BCAKOrO, KTO TOAHAN PyKy Ha TpubyHa**'. Mopgo6Hol caHkumeii o6na-

“%iv. 1. 8. 2: Ante omnes de prouocatione aduersus magistrates ad populum sacran-
doque cum bonis capite eius qui regni occupandi consilia inisset gratae in uolgus leges
fuere (C Hambonblueii 61arogapHOCTbIO MPUHATBI GbiM 3aKOHbI O MpaBe >KanoBaTbCs Hapogy
Ha MarucTpaToB W O MPOKNATUN N UMYLLECTBY, M CAMO XKW3HU BCAKOTO, KTO MOMbICIUT O
LlapcKoii  BYacTw).

41 3707 3aKkoH LMTUpyeTcss [uoHucueM [anukapHacckum, VI. 89. 3: MPOTVB BOAM
TPMBYHA [/IEBE/ICKOrO, JAAXE ECAVM OAHOIO M3 MHOMMX, HWKTO HWUYEFO HE [OMKEH
3ACTABNSATb AENATb: HWBBICEYb MIETbMY, HW MPUKASATb APYTOMY BbICEUb, W HW YBUTb,

HW MPUKA3ATb IPYTOMY 3TO CAENATb. EC/V KTO-MBO CAENMAET YTO-HWMBYAb M3 TOrO, 4TO
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Jan v 3aKoH Auunna 452 r. fo H.3. 0 HageneHun nnebees 3emneli Ha ABeH-
TWUHe, W 3aKOH Banepusa - Fopauus 449 r. go H.3.**> ®opmyny sacer esto
UMen ¥ 3aKoH JlnunHus - CtonoHa 367 r. (App. B. c. I. 8. 33). B 357 r. 6bin
YyCTaHOB/EH CBALLEHHbIX 3aKOH, 3anpelaBlinii NPOBOAUTb HAapOAHOe CO6-
paHve BHe npegenos ropoga (Liv. VII. 16. 17). HakoHey, lex sacrata 342 r.
3anpeTun BblYepKMBAaTb MMEHa BOWHOB M3 apMeiickux cnuckoB 6e3 ux co-
rnacus (Liv. VII. 41.4). Boobue caHKLmMA sacer esto BCTpeyaeTcs BO MHOTMUX
pecny6NMKaHCKMX 3aKOHaX, W WX CMUCOK MOXHO 6bl710 6bl MPOJOIXKUTS,
0[JHaKO YXXe B [0CTaTOYHON Mepe OYEBMAHO, YTO 3aKOHbl C NOAO6HOM caHk-
uuell oxBaTbiBanu MOYTK BeCb CNEKTP OPUANYECKN 3HAYUMbIX OTHOLEHUN B
apxanyeckom Pume: OT ceMeiiHOro u 6payHOro npaea A0 HOpPM rocyAapcT-
BEHHOr0 CTPOA. TakXe 0YEeBMAHO, YTO TpajuLmMa oTHOCUIA NOJOBHOro poja
3aKOHbl K OCOBEHHO CTPOrUM, T.e. UMEILNM CTPOTyI0 CaHKLMIO NPOTUB UX
HapywnTeneir**3. N geicteutensHo, Mnytapx** npamo rosopuT o Heo6xo-

3AMPELLAETCS, TOMA BYJAETOHMPOKAAT, A EFO MMYLLECTBO A BYZAET MOCBALLEHO LIEPEPE.
W ECIN KTO-HMBYAb YBbET CAENABLUEFO 3TO, TO YBWWLIEEM HE BYAET.. O6 3TOM 3aKoHe
ynomuHaeT n LuuepoH (Pro Tull. 47): ...Et legem antiquam de legibus sacratis, quae iubeat
inpune occidi eum qui tribunum pi. pulsaverit (...3aTem CTapuUHHbIA 3aKOH W3 4ucna CBS-
LLIEHHbIX, paspeLlatolimnii Ge3HakasaHHO youeaTb TOro, KTO yaapun 6bl nneGeiickoro TpubyHa).
442 0 3akoHe Viynvs om. Liv. 111 31.1; 1. 32. 7. 3geck JIuuii roBOpUT MNLLL O TOM, YTO
[laHHbIA 3aKOH OoTHOcUNcs K leges sacratae. Bonee NMpocTpaHHO O CaHKUMAX K Takoro pofga
3aKOHaM OH FOBOPUT B CBA3M C 3akoHaMu Banepusa-Topauus (Liv. 11l. 55. 4-8): Bcnep 3a Tem
OHW He TONbKO BOCCTAHOBMAM 3aKOH 00 06>KanoBaHWN KOHCYNbCKWUX AeWCTBWA nepef Hapo-
[IOM ...HO [a>Ke ynpounun ero Ha Oydyline BpeMeHa Kak HOBblI/ 3aKOH, BBeAA CaHKLUMIO, YTOObI
HUKTO He u3bupan Kakux 6bl TO HM Bbl4O MarcTpaToB 6Ge3 nMpaBa 06>KaNoBaHUs UX LeACTBUIA
nepefs, HapofioM, eCcin >Ke KTO CfenaeT 3TO, TO Ha OCHOBAHWUW YENOBEYECKOTO U HOMKECTBEH-
HOrO MpaBa OH [OMKeH ObITb YOUT W 3TO YOUIACTBO He CUMTAeTCH YroNOBHLIM MPECTYNNeHU-
€M... OHM BOCCTAaHOBWIN TaKXKe MouTU y>Ke no3abbiTyio CBALIEHHYIO HENPUKOCHOBEHHOCTb
camMux TpubyHoB, OGHOBWB Nocne 6GOMLLLIOTO MepepbiBa MPeXKHee YUHOMONO>KeHWe U npubasus K
CBSILLEHHON KusiTBE GMIOCTU HEMPUKOCHOBEHHOCTb TPUGYHOB 3aKOH, MO KOTOPOMY BCAKMNA,
KTO NMPUYMHWT yliep6 nyebeiickum TpubyHam, 3auyaM My JeciTW cydbam, obpekaeTcs Ha
>KepTsy HOnUTepy, a UMYLLECTBO ero pacnpofaeTcs B nonb3y xpama Llepepsl, Jlubepa 1
Jnbepsl.

423 Cic. Pro Balbo. 14. 33: deinde sanctiones sacrandae sunt aut genere ipso aut obtesta-
tione et consecratione legis aut poenae, cum caput eius qui contra fecerit consecratur (3a-
TeM CyLeCTBYHT CaHKUuMM, KOTOpble MB0 N0 CamMOMy MPOMCXOXMKAEHMIO, NGO Ha OCHOBaHUK
TOP>KECTBEHHON KYSTBbI M KOHCEKpauMu 3aKOHa UMM HakasaHus OTHOCATCH K O6pekatoLmm
Ha cakpaibHOe MOCBsLLEHWe, 3TO KOrga MocesllaeTCcs B >KepTBy 6oram ronosa TOro, KTo
NpoTWB (3TWUX3aKOHOB) COBEPLIMT YTO-1160).

4% plut. Rom. 22. 3: aEOr|ke 8e kal vopotx; xivag.. TtV 8' anoSopevov yovolica
6ilieaboa xBoviou; Geotq (Pomyn n3gan HeCKONbKO 3aKOHOB... A MPOA@BLUWIA MKeHY AOMKeH
6bITb NPUHECEH B >KEpTBY NOA3EMHbIM 6oram).
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LUMOCTU NPUHECEHUA MPecTYMHWKa B XepTBY MOA3EMHbIM 60ram, MCnofib-
3y COBEpPLUEHHO OAHO3HAYHbI rnaron OUr>. Takke [UOHUCWIA B CBA3W C
onucaHveM NoAo06HOW CaHKLUMW MCNONb3yeT OAHOKOPEHHOe ¢ rnarofiom Oxu
cyuwectBuTenbHoe Oiipa, He MO3BONAOLLEe faBaTb Kakoe-Mb60 MHOe 3Haye-
HVE, KpOMe «wKepTBa» WM «KepTBOMNPMHOWeHMe». HakoHel, AuoHucuii
npsamo nuwet cnegytoutee (Dionys. 1. 9. 3): «Befb y puMnsaH 66110 B 00bI-
yae TeX, KOro OHW xoTenu 6e3HakazaHHO Y6UTb, MPUHOCUTL B XEPTBY TOMY
WAW MHOMY 60ry, B OCOGEHHOCTM MOA3eMHbIM Goram»**,

Takum 06pa3oM, NpeacTaBnsfeTcAa OYEBUAHLIM, YTO CaHKLUWA sacer esto B
[peBHelWniA nepnog o3Havana npexge BCEro CMEPTHYH KasHb, COBepLUaB-
wytcs B (opme 4es0BEYECKOro >KepTBOMPUHOLIEHWSA. 3akoHam BCAKOro
apxanyeckoro o6uiectsa Boo6Le 6blna CBONCTBEHHA CYpOBOCTb HaKa3aHWiA.
Tak, cBoeili 0c060i CypOBOCTbIO ObINN WM3BECTHbI 3aKOHbI [lpakoHTa B ap-

Xauuecknx AdguHax, npegycMaTpyUBaBlUME YYyTh SN He 3a BCe MpaBOHapylle-
446

HWUS OAWH BU[ HaKa3aHWs - CMEPTHYI0 KasHb Kpome Toro, M3BecTHa pac-
NPOCTPaHEHHOCTb B MPUMUTMBHBLIX O6LLECTBAX Ye/I0BEUYECKUX KEPTBOMPU-
HOLIEHWA. BblM OHU U B PUMe, XOTS PUMCKME UCTOPWKM 3MOXK MpUHLMMAaTa
06bIYHO aKTWBHO OTpMLANM Nofo6Hble (aKTbl MAU CTHIAAMBO YManumBanu
06 3TOM. Tem He MeHee MnuHuUiA CTapwuili NpsMo rOBOPUT O TOM, YTO Hau-
6osee OTBPATUTENIbHbIE BUAbl YENOBEYECKUX HKEPTBOMPUHOLIEHWUA 6biAN
OTMEHeHbl NNk B 97 T. A0 H.3.*" UTo KacaeTcs 06bluas pUMAAH OTAaBaTh Ha

“®Djonys. 1. 10. 3:'ev' edei yap 'Pcopatol;, daovq ‘effnvXovxo vrircoivi teQvavai, w
xouTtov odujaxa Oecbv otcoSfixivi, pc/lwTa 58 Tou kaw%9oy'tok; Kcrtovopd®eiv Hau-
6onee pacnpocTpaHeHHoe 3HaueHue yrnoTpe6ieHHoro 3aeck [uoHucueM cnosa Kaxovopa®eiv,
0CO6EHHO B COYETaHMM CO CNOBOM obLuara - «NpUHOCUTL B XXepTBy» (cM.: Garofalo L. Sulla
condizione di «homo sacer» in eta arcaica// SDH1. 56. 1990. P. 233 ss.). Takxe u ®ecT nNpsmo
FOBOPMT O TOM, YTO 3a HapyLUeHWe KNATBbI (Sacrosanctum), NPUHOCKMO HapogOM NpW MPUHSA-
Tun leges sacratae (Dionys. VI. 89. 3-4), 6bina ycTaHoBNeHa CMepTHasA KasHb (Ut morte poenas
penderet. - Fest. P.422L.).

“8Arist. Polit. Il. 1274b. 15: «.. [IpakoHTy NPUHAANEXKAT 3aKOHbI, HO OH WX COCTaBMN ANs
CYLLLECTBOBABLLEr0 Y>Ke roCyfapCTBEHHOro cTpos. OCO06eHHOro, YTO 3acny>kusano 6bl yno-
MUHaHUS, B 3TUX 3aKOHAX HET HWYEro, pasBe TOMbKO CYpOBOCTb WX BCNEACTBUE THXKECTU
HakasaHuii». Cp. Dittenberger. Sylloge inscriptionum graecarum. Ed. 3, n. 111.

“7plin. N.H. XXX. 1. 12 Extant certe et apud Italas gentes vestigia eius in XII tabulis
nostris aliisque argumentis, quae priore volumine exposui. DCLVII demum anno urbis Cn.
Cornelio Lentulo P. Licinio Crasso cos. senatusconsultum factum est, ne homo immolare-
tur, palamque fit, in tempus il<l>ut sacra prodigiosa celebrata (¥ nTanuiickux TemeH Tak-
>Ke CYLeCTBYOT onpefeneHHble cnedbl Marum B XII Tabnuuax v B Apyrux csugeTenscTsax, o
Yeil 5 roBopuy B NpefpblayLueil kHure. Tonbko B 657 rogy OT OCHOBaHWA FOPOfA B KOHCYNbCTBO
Hes KopHenus JleHTyna u My6ausa JiunHms Kpacca 6bl40 NPUHATO peLleHne ceHaTa, 3anpe-
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P

BOJ/IIO 6OroB OCYX[EHHOro Ha sacer esto MPecTynmHWKa, TO 3TO OTHIOAb He
03HayaeT, YTO NIOAN HUKAK He BMELUMBANNCh B CBeplUeHWEe G0Xbel Kapbl.
HeT, paxe B nosgHepecny6/MKaHCKOM PWMe OHW aKTUBHO Momoranu ocy-
wecTBNeHN0 6oXbeid Bonu. Tak, cakpanbHbll 3akoH Hymbl Momnunus
npegycmarpusan CMepPTHYI KasHb BecTanku 3a HapylleHue obeTa feBCT-
BEHHOCTU. PumMnsiHe cOobGCTBEHHOW PYKOW Kak 6bl M He coBepluany akTa BO3-
Me3and, NpefocTaBnAs chenatb 370 pasrHeBaHHOMY 6oxecTBy. Camu OHU
NvWb nomoranu 6ory cpgenatb 370, 3aMypoOBblBas HECYACTHYIO XXEPTBY B
noa3emesnbe, OCTaBMB €l NMWb HEKOTOPOE KOMMYeCTBO BOAbl M nuwm (Plut.
Numa. 10). [Janee, marucTpaTtbl, HapyLWMWBLIME COH3HbLIA [OrOBOP, OCBS-
WeHHbI KknaTBOW HOnuTepy Jlaunapckomy, OTAaBainCb Ha pacTep3aHue
aTomy 6ory Bo Bpems JlaumapCKux wurp, Kak 3To 6bi10 OCYLLECTBNEHO OfHa-
XAbl Bo Bpemsi CotosHoit BoiHbl (Flor. 11. 6. 8 [Ill. 18]). Mpuuem BONtO 6O-
XKecTBa Ha apeHe OCYLIeCTBAAN, MO-BUAUMOMY, pasbfpeHHbl 6GblK, OfHA W3
OCHOBHbIX MnocTacein KOnuTtepa. 3gecb pUMASHE TakXke Kak Obl He BMeLWu-
Ba/NCb B CBeplleHne 60XeCTBEHHOro MpaBoCyAusA, NULLbL CO3AaB ANS 3TOro
Heobxogumble ycnosusa. [lpu paccMOTpeHWu BoobLLe APEBHUX PUMCKUX
(hOpM CMepTHOI Ka3HM o6palyaeT Ha ceb6s BHMUMaHMe nx o6unme M pasHoo6-
pasvme. Takafd 0CO6EHHOCTb [APEBHMX YrOMOBHbIX CaHKUWA 06bACHAeTCA
VUMEHHO UX PenurnosHoii (opmoii, NOCKONbKY B 3aBUCUMOCTW OT XapakTepa
NpecTynneHns nNpoTUB TOro WAM MHOro 6oxecTBa Tpebosanacb W 0cobas
(hopMa >KEPTBOMPUHOLLEHNA-KA3H.

Jonrnii nyTb pasBMTUS Cakpa/bHbIX 3aKOHOB MOXHO NpoOCneauTb € Mo-
MOLLbIO COMOCTAaB/IEHMS CMOB Sacrum W sanctum, NoHATWIA sacratae leges u
sanctae leges. MepBoe 3HayYeHMe COB sacrare W sancire cosnajaet W Nepeso-
OMTCA KakK «0CBAWATb, MocBAWaTb 60ry», 4TO NO3BONSET MOCTaBUTb 3HAK
paBeHCTBa Mexfay sacratae leges n sanctae leges. OfHako MX 3HayeHUs Mo-
ryT n He coBnagatb. Ecin B mepBOM c/iyyae NoA4epKMBAETCA CakpafbHblil
XapakTep 3TMX 3aKOHOB, T.e. CBAi3b WX C KakuM-n1mbo 60XecTBOM, TO BO BTO-
pom fenaeTca ynop Ha MX 3anpeLiarownii xapaktep. Tak, Makpobwuii yka3sbl-
BaeT Ha TO, YTO sanctum O3HayaeT TakXke «LefOMYAPEHHbIA» U «HENopoy-
Hblli», N NOAYepKMBaeT, YTO sanctae leges - 3TO Te, «KOTOPblE HEMb3A OMNOPO-
YnTb (T.e. HapywuTb. - J1.LK.) ©3-3a cTpOroctu HakasaHus» (Sat. Ill. 3. 6-7).
NobonbiTHYO 3aTumonoruio gaet Mceungop CeBMNbCKWIA: «...CNOBO sanctum
30BeTCA OT KpoBM (Sanguine) >epTBEHHOrO >KMBOTHOro. Befb y ApeBHUX

TVBLLEE YenoBeyeckue >KepTBonpuHoleHus (ne homo immolaretur), Tak 4TO ACHO, 4YTO
BNNOTb 0 3TOW AaThbl NPaKTUKOBAAUCh 3TWU OTBPAaTUTENbHble 06PAAbI).
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HWYTO He Ha3blBanoOCb sanctum, Kpome TOro, YTO OCBSILLEHO WU OKPOMIEHO
KPOBbIO XXEPTBbl... Sancire TakXke 03HayaeT yTBEpXAaTb W 3alMliaTb OT
HecnpaBej/IMBOCTM MOCPEACTBOM HANOXEeHWA HakasaHwsa; OoTcloja W roBo-
putca sanctae leges u HepyluMble (sancti) cTeHbi»**®. Takxe n MapuuaH B
Owurectax nuwet: «Sanctum - 370 TO, 4YTO 3alMLiaeT U OrpaxpaeTt OT Mpo-
TUBONPaBHLIX AelCcTBNIi»**?, BaxHO, 4TO M camMn PUMCKME IOPUCTblI NPOU3-
BOAM/N CNOBO sanctio oT sancire, 0603Ha4yas MM 3aKOH, yCTaHaBI'II/IBa}OLU.I/II/I
onpefeneHHble CaHKLMM N0 OTHOLIEHWIO K ro HapyLwuTensm

Pumckoe apxauyeckoe MpaBO 3Han0 HECKO/bKO CNOCO60B WMCMONHEHUS
caHKuumn 3akoHa. A. Ty6nnyHas KasHb OCYLLecTBASNaCh N0 NPUrOBOPY Laps
M C cornacvs Hapoga, a B anoxy Pecny6/iukn - TObKO NO MPUrOBOPY Hapo-
fa. B uapcknii nepuog ocobyio pofb B WUCMOMAHEHUW CaHKUUWM Urpann He
TONbKO NNKTOPbI, HO W XpeLbl, 0COBEHHO NOHTU(GNKKN. Bb. VicnonHeHue npu-
roBopa MO0 OCYLLEeCTBAATLCA TakXe rNnaBoi poja WMAWM CemMbW NPECTYNHU-
Ka, Aabbl n3bexaTb cakpanbHON OTBETCTBEHHOCTM BCero poga. B. WcnonHe-
HVWe NpWUroBopa MOrno ObiTb OCYLLECTBAEHO HENOCPeACTBEHHO CamMWM Hapo-
[OM, KOrga npecTynHWK 06bABAANCA BHe 3aKOHa.

WTak, penuruosHas ¢opma caHKuuu obecneuynBana MNPUHYLUTENbHYIO
cuny 3akoHa. OAHaKo pennruo3Hoe CofepXaHue CaHKLUKM 3aKOHa yxe npu
nocnegHnx uapsx, U 0COB6eHHO B 3Moxy paHHell Pecny6nvku, HaunHaeT
MOCTEMEHHO YXOAWTb Ha BTOPOA MnaH, T.e. CTAHOBUTCA /Wb BHELLHe
thopmoii. Tak Npou3oLWwo, HanNpumep, C PeNMTMO3HONW caHKUMel consecratio,
T.e. NOCBALEHNEM MMYyLLeCcTBa NpecTynHuka 6oram. B nepuog Pecny6aunku
370 MOCBSALLEHMWE CTaN0 MOHMMATLCA KakK KOH(MCKALMA MMYLLecTBa B MONb3Y
Hapoga. Becbma ybeauTenbHO 3BonOUMIO OT consecratio K publicatio

48 Isid. Orig. XV. 4. 2: Sanctum autem a sanguine hostiae nuncupatum; nihil enim sanctum
apud veteres dicebatur nisi quod hostiae sanguine esset consecratum aut consparsum... Sancire
est autem confirmare et inrogatione poenae ab iniuria defender”™ sic et leges sanctae et muri

SaNC4tis 0€SSEe dlcuntur
D. 1. 8. 8. 3: Sanctum est, quod ab iniuria hominum defensum atque munitum est.
40 p, 1. 8. 9. 3: Proprie dicimus sancta, quae neque sacra neque profana sunt, sed sanc-
tione quadam confirmata: ut leges sanctae sunt, sanctione enim quadam sunt subnixae.
quod enim sanctione quadam subnixum est, id sanctum est, etsi deo non sit consecratum: et

1.4. CaHkuma sacer estodu ee sgontoumns B YLLI-1 B B. A0 H.3.

bonorum nokasan ®. CanepHo, NOAYepKMBas, YTO WMEHHO yCTaHOBAEHMUe
HapOo/0BNacTMA CNoco6CTBOBAN0 3aMeHe PeNMUTUO3HONM Maen KOHCeKpaLun B
nonb3y 60ra NpaBoBOii WAeeii KOHGMCKaLWW B NOAb3y rocygapcTsa (res
publica)’®.

Takum 06pa3soM, Ha OCHOBaHWM (HOPMYNbl Sacer esto CBALIEHHbIX 3aKo-
HOB B /JDEBHOCTM COBEPLUIANMChL YeNOBeYeCKne XepTBONpUHOLWEHMS. OAHaKo
rae-To B VI-V BB. [0 H.3. 3HaueHue (OPMyNbl sacer esto 6b|l‘|(152HeCKOI'IbKO

CMArYeHO, TaK KakK [aBano OCYXAEHHOMY LUaHC YATW B U3rHaHWe

Uto KacaeTcs [pyroil NnaTWHCKOW TepMuWHONOruu, obo3Havatolleid Haka-
3aHMe KaK CaHKLUWI0 3aKoHa, TO cnefyeT o6paTuTb 0coboe BHUMaHWE Ha
TepmuH supplicium. Kak n3BecTHO, B K/laCCMYECKOM PMMCKOM npase 3TOT
IOpMANYECKNIA TepMUH 0603HaYan BCAKOE YrONOBHOe Haka3aHue, 0CO6eHHO
CMepTHYI0 KasHb™>. B apesHellnii xe nepnod oH npexae Bcero 0603Hauan
BCAKOE MCKYMUTeNbHOe xepTeonpuHolueHne®®®. Tak, y Masna [IbAKOHa Mbl
HaxofuM cnepytoulee onpeaeneHune: «Cnosom supplicia fpeBHME HasbiBaiu
HEKOTOpPbIE JKEPTBOMPUHOLLIEHNA OT HEob6X04MMOCTM KONEHONPeKIOHEHHO
ymMonaTb»*®. CornacHo ®ecty u Banepuio Makcumy, HakasaHue supplicium
Tpe6oBanoch AN yMUpOTBOPeHWs rHesa 6oros™®. Mog summum supplicium

! salerno F. Dalla consecratio aliapublicatio bonorum. Forme giuridiche e uso politico
dalle origine a Cesare. Napoli, 1990. P. 91-126.

42 Mopgpo6Hee 06 3TO caHKUMK CM.: YKpeueckue Konnerun B paHHem Pume. C. 53-61;
KodpaHos /1.J1. CakpanbHasi HopMa «sacer esto»: 06blyaii unn npaso? // MpaBo B cpefHEBEKO-
BOM Mumpe. M., 1996. C. 76-84. Cm. Takke: GarofaloL. Appunti sui diritto criminale nella Roma
monarchica e repubblicana. 2 ed. Padova, 1993. P. \~42.

“%2 JonesA.H.M. The Criminal Courts of the Roman Republic and Principate. Oxford, 1972.

* BepgHuKoB W. [ocy/apCTBEHHOE MOMOKEHWE PENTUN B PUMCKO-BU3AHTUICKOM vMMe-
pun. T. 1. KasaHb, 1881. C. 196; Dizionario giuridico romano / A cura di F. del Giudice e."
S. Beltrani. Napoli, 1993. P. 446-447; SantaluciaB. Diritto e processo penale nell'antica Roma.
Milano, 1998. P. 7; CantarellakE. | supplizi capitali in Grecia e a Roma. Origini e fiinzioni delle
pene di morte nell'antichita classica. Milano, 1996. P. 204 sqgg., 341.

% paul. exc. Fest. P. 405 L.: Supplicia veteres quaedam sacrificia a supplicando vocabant.
Cwm. TaKxe Fest. Sub vos placo. P. 402 L.

4 Fest. P. 404 L.: Supplicium a suppclicando.Aguit, quod... haec deorum <, .su>matur
suppclicium..> id est, de poe<na agatur eius, ut iubeatur> caedi. Supplic<ia autem sunt, quae

caduceato>res portent. <Ea sumebantur ex> verbena felic<is arboris>... alia supplicia .. <de
interdum in sanctionibus adicitur, ut qui ibi aliquid commisit, capite puniatur (B cobcTeeH- ver>benis sumi. Sin<nius Capito ait cum civ>is necaretur i<nstitutum fuisse ut> Semoniae res
HOM CMbICNIE COBa Mbl HA3bIBAEM CBATLIM TO, HYTO HE ABIAETCA HU CBALLCHHLIM, HU CBETCK”M s<acra fierit verve>ce bidente <ut eo sacrificio poe>na solutis ci<vibus>::: ut id voc<aretur sup-
HO YTO ABNAETCA HEMPUKOCHOBEHHbIM; TaK, 3aKOHbI ABIAKOTCA CBATbIMM, 160 OHW 3aKpenneHbl plicium: id ve>ro saepe relat<um a multis... <...> nunc fere suppKicia pro poenis dicun>tur (Cno-
II:IEKOTOpOVI caHkuueir. 4YTo nongenneHo HEKOTOpPOIi CaHKUMWed, TO ABNsAeTCA CBATBLIM, XOTH B0 supplicium OT HEOGXOAMOCTH KONEHOMPEK/IOHEHHO YMONSTh (FOBOPUTCS), TaK Kak..
Gbi U He BbiNo NOCBALIEHO BOTY; MHOMAA B CAHKUMA YCTAHABMBAIOT, YTO TOT, KTO COBEPUMT (>KepTBbl) 3TN NPUMEHAIOTCA Kak Kapa 60ros... TO eCTb BefeTCA paccnefjoBaHne 0 HakasaHuu
Tam He4YTO, HakasblBaeTCs CMepTbio). CM. Takke: bapTowekM. Yka3. coy. C. 281,424.
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Knaccumyeckue OPUCTbl MOHUMANU pa3NWyHbie BUAbI CMEPTHOW KasHW, B
YUaCTHOCTM pacnaTUe Ha KpecTe, OTCeYeHMe TO/0Bbl, COXXEHME Ha KOocTpe,
OCYXAEHME Ha B6UTBY C AMKMUMMW XMBOTHBLIMUM M NUWIEHME OFHA u BoAbI*®.
Takoro poja HakasaHus, Kak MpaBu/io, COMPOBOXAaNWCb KOH(UcCKauuen, a
TouHee, KoHcekpauueii umyuwectsa**®. K supplicia minora oTHocunuch Haka-

3aHua B Bupae U.ITpa(*)a, T.e. NPOCTble UCKYNNTENbHbIE XEPTBONPUHOLWIEHUA.

TOro, KOMy npefnucaHo GbiTb KasHeHHbW. EcTb Takke supplicia, koTopble HecyT ¢ co6oit
nocnbl. OHW COCTOAT M3 BETOK NNOAOHOCHbLIX JepeBbeB... Apyrve supplicia... cocToAT u3
CBALLEHHbIX BeTBeA. CUHHWIA KanuToH roBOpuT, YTO CyLeCTBOBANOYyCTaHO&YEHWe, YTOObI
KOrfa rpa>kfjaHuH nogsepraeTcs CMepTHOW kasHu, (6oruHe) CeMOHUM B KaueCcTBe CBALLEHHOM
BeL Obl4 MPUHECEH B >KepTBY rofoBayblii 6apaH, 4TO6bl 3TUM >KepTBOMPUHOLLEHNEM OC-
TanbHble rpa>kjaHe 0CBOGO>KAAMMCb OT HakasaHus... W NoaTomy 3oBeTcsa supplicium. Beab
3TO YaCTO OTUMYaeTCa OT HakasaHus wWTpagoMm... Tenepb >e cnoso supplicia ynoTpebns-
€TCs B OTHOLLEHUM BCAKUX HakaszaHuid). Cp. Val. Max. I. 1. 14: Tarquinius autem rex M. Atilium
duumuirum, quod librum secreta ri<tu>um ciuilium sacrorum continentem, custodiae suae con-
missum corruptus Petronio Sabino describendum dedisset, culleo insutum in mare abici iussit,
idque supplicii genus multo post parricidis lege inrogatum est, iustissime quidem, quia pari uin-
dicta parentum ac deorum uiolatio expianda est (Liapb >ke TapksuHuii M. ATuuns gyymsupa
npuKasan, 3aluB B KOXKaHHbIA MELIOK, BbIGPOCUTb B MOpe, Tak Kak TOT KHUry, cofep>katiyto 1
CeKpeTbl PUTYanoB rpa>kAaHCKMX CBALLEHHOAENCTBUA, NOPYYeHHYI ero oxpaHe, 6yayunm noaky
nneH, Bblgay Ana onucaHus MeTpoHnio CabuHy. Takoropofa KasHb MHOTO NO3>Ke Oblna BBeAeHA
3aKOHOM B OTHOLUEHMM NappuuMA; U 3TO COBEPLUEHHO NMPaBOMEPHO, MOTOMY YTO OcKopbneHuve
poguTeneii 1 6GOroB [OMKHO OYULATBLCH OAMHAKOBLIM BO3ME3AMEM).

7 paul. Sent. V. 17. 3: Summa supplicia sunt crux crematio decollatio: mediocrium autem
delictorum poenae sunt metallum ludus deportatio: minimae relegatio exilium opus publicum
vincula. Sane qui ad gladium dantur, intra annum consumendi sunt (BbicLuas Mepa Haka3aHus -
3TO KPecT, COXOKeHue, 0besrya&uuBaHve; 3a CpefHue NPecTynyeHWs Kapbl - 3TOpygHukM, 1
LI/PKOBbIE MIPbl, BbICbIIKA; 32 CaMble MeHbLUME - BPEMEHHAs CCbINKa, W3rHaHue, O06LLeCTBEHHbIe
paboTbl, OkOBbl. OO6bIYHO Te, KTO OTAaeTCA B r4aguaTopbl, NMIAKTCH XKU3HN B TeyeHue
roga). D. 48. 19. 28 pr.: Capitalium poenarum fere isti gradus sunt. Summum supplicium esse
uidetur ad furcam damnatio. Item uiui crematio... Item capitis amputatio (YronosHble Haka3a-
HWA 0BbIYHO WMEIT cnefytoLye pasHOBUAHOCTU. CMepTHOW KasHbl0 CUNTAeTCA OCY>KAEHWE
KPacnaTUI0 Ha KPecmn « TakXKe COXK>KEHWe Ha KOCTPe... paBHbIM 06pasoM M OTCeueHue
ronosbl). Gai. D. 48. i9. 29: Qui ultimo supplicio damnantur, su.iim et ciuitatem et libertatem
perdunt. itaque praeoccupat hie casus mortem et nonnumguam longum tempus occupat: quod
accidit in personis eorum, qui ad bestias damnantur. saepe etiam ideo seruari solent post damna-
tionem... (Te, KTO NpuroBapuMBaloTCA K BbiCLUE Mepe Haka3aHus, OfHOBPEMEHHO TepswT
rpa>kaaHcTBO W cBOGOAY. B TO >ke Bpems 3TOT Kasyc 60nblue 3360TUT CMepTb, Tak Kak
(sTa npoueaypa) 3aHMMaeT COBCEM HEMHOrO BpeMeHu. Ho 3TO cnyyaeTcs C nMyHocTbio Tell
KTO OCY>KAaeTcs Ha GUTBY C AMKUMM XKMBOTHbIMU. Befib YacTo cayyaeTcs, YTO MMyfaeTcC
COXPaHUTb >KWU3Hb MOCNe OCY>KAEHUS... ).

4% SantaluciaB. Diritto e processo penale nell'antica Roma. P. 4; VociP. Diritto sacro ro-

mano in eta arcaica// SDHI. N 19. 1988. P. 58 ss.; Salerno F. Dalla consecratio alia publicatio
bonorum... P.9-89.
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Huxe (1.7.2) Ha npumepe apreiicCKMX >XEepTBOMPWUHOLWIEHMWIA Mbl pac-
CMOTPUM, KakK M3 caMblX pa3sHoO6pasHbIX MCKYNUTENbHbIX XepTBOMpPU-
HolweHut supplicia chopmupoBannch 06LWEPUMCKUE MOHATUA «Ka3Hb» W
«HaKasaHue».

1.5. MOHATUE «MPABO» (IUS) N EFTO COOTHOLWEHWNE
C MOHATUEM «3AKOH» (LEX)

Mepexod OT MOHapxuu K pecny6numke o3HameHoBan cob6o0i nobegy wpeun
HapoAoBNacTWA He TONbKO B MOAUTUYECKOM YCTpPONCTBE, HO U B XapakTepe
pa3BuTua npasa. B nepuop paHHeli Pecny6nuku yTBepXpaaeTca rnaBHbIN
NPUHLMN 3aKOHHOCTWM U MPaBOMEPHOCTM - «no npaBy KBuputoB» (ex iure
Quiritium). OpHako npexpje 4Y4eM MNepeilTM K PacCMOTPEHUK CMbICIOBOrO
cofepXaHus 3TOro apxanmyeckoro TepMuHa, HEO6XOAMMO BCMOMHUTbL, Kak
pUMCKMe KnacCMyeckue OPUCTbI MOHWMANU TepMUH ius B camMoMm obuiem
CMbICcNne, YTOGbl COOTHECTM ero 3HauyeHWe C COBPEMEHHbLIM MOHATUEM «Mpa-
BO». Han6onee nNONHYI XapaKTepUCTWUKY iUS PUMCKUMU KNACCUYECKUMU
lopucTamMm MOXHO HaiTu B camom Havane OurecT OcTuHuaHa. Tak, wupo-
KO M3BECTHO onpedeneHWe YnbnuaHa, COrnacHoO KOTOPOMY C/AOBO ius mpo-

M3owWwno ot iustitia (cnpaBefnMBOCTb) UM O3HayaeT «UCKYcCTBO Aobporo u
459
cnpaBeAnnBOro» Tam e OH obpalaeT BHUMaHWe Ha TO, YTO «4acTHOe

npaBo [AeNnuTcs Ha TPU 4acTu, Befb OHO COCTaBNAETCA W3 NpeAnucaHuil Npg-
poAbl, WAW nNpeAnncaHWii HapoOfOB, WAU TPaX[aHCKUX NpejnucaHnii»

B 3TOM OTpbIBKE BaXHO MOAYEPKHYTb fABa MOMeHTa: 1) 4To ius NnoHWmaeTcs
KaK Habop «npeanucaHuii» (praecepta), T.e. HOCUT UMMNepaTUBHBbIA, 06a3a-
TeNbHbIA XapakTep; 2) 4TO 3TW NpejnucaHWa Npexfie BCero ABNAKOTCA 3aKo-
HaMy NPUPOAbLI, KOTOPbIM 4YenoBeK Hapffy CO BCEM OCTanbHbIM XWBOTHbIM
MWUPOM NOAYMHAETCA MNpexje BCEro, a yxe nocne 3Toro - HopmMam CcoO6CT-
BEHHO YeNoBeYeCKUM W ellle yXe - HOpMaM KOHKPeTHOro FpaxAaHCKOro -
obujectsa. TMpuyem 4YyTb HUXEe YNbnunaH NOJYEPKMBAET, UTO «LMBUALHOE
npaBo He OTAenseTCcA OT eCTECTBEHHOrO MpaBa WAW OT NpaBa HapojoB» , HO
ANWbL 4TO-TO fobGaBndaetT K Hemy Nu60 UCKAOYaeT U3 Hero. MnNaBHbIMW Npu-

1D, 1.1, 1 pr.: lus estars boni et aequi.

“*D. 1. 1. 1.2: Privatum ius tripertitum est: collectum etenim est ex naturalibus praeceptis
aut gentium aut civilibus.

“'p. 116 pr.: lus civile est, quod neque in totum a naturali vel gentium recedit nec per
omnia ei servit: itaque cum aliquid addimus vel detrahimus iuri communi, ius proprium, id est
civile efficimus.
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MepaMn HOPM eCTEeCTBEHHOrO MpaBa Y bNuaH HasbiBaeT Opak Mexgy MyX-
UMHOW 1 XEHLWMWHOW, poxaeHne n BocnutaHue geteit (D. 1. 1. 1.3). Masen
fJo6aBnfeT K 3TOMy, 4TO OCHOBOMONArawWmnii B NpaBe NPWHLMN CrpaBefnu-
BOr0 ¥ A06pOro fBASETCA HEOTHEM/IEMO YepTOi eCTEeCTBEHHOro npasa, T.e.
3aKOHOB Mpupofbl. Elle ofjHa Ba)KHas yepTa npaBa - €ro Mone3HocTb AnA
BCeX Unu Ana 6onbwnHCTBA B 06WecTBe. 310, no cnosam Masna (D. 1.1.11),
yepTa, CBOWCTBEHHAasA UWBWAbHOMY npaBy. HakoHeu, MaBen ob6pawaet BHU-
MaHWe Ha TO, YTO TEPMWHOM ius MOXeT 00603HayaTbCA U cyfebHOe pelleHune
npeTtopa, n camMo MecTo cygorosopeHus (D. 1.1.11).

Bonee y3kylo xapakTepucTuKy W TOMbKO LMBUIbHOrO npasa AaeT Manwu-
HWaH, Mepeyncnas ero UCTOUYHWUKW: 3aKOHbI, NAe6UCLUTbI, CEHATYCKOHCY/b-
Thbl, YKa3bl MMMepaTopoB U MHeHusa topuctos (D. 1. 1. 7). Oco6HAKOM OH
roBOPUT O NMPeTOpPCKOM npaBe. YNbMNuaH AOMOMHAET 3TU WCTOYHWUKKU Henwu-
caHblM npaBoMm, T.e. o6blvyaem (D. 1.1. 6. 1). HakoHeu, MapuunaH gobasnser,
4YTO TEPMUH iUS UHOrAa MOHUMAETCH B 3HAYEHUUN «CBA3b», «HE06XO0LUMOCTb»
(necessitudo), kak, Hanpumep, npaso pogcTea (ius cognationis. - D. 1.1. 12).

MopabliTOXMBAA aHann3 3TOro0 3HaAMeHWTOro oyepka AwurecTt FOCTUHMaHa o
CYWHOCTH MpaBa, cliegyeT OTMeTUTb, YTO TFNaBHOE 3feCb - 3TO MOHMMaHue
iUS Kak COBOKYMHOCTM MpeAnucaHnii, nAywmnx Kak oT npupofgbl, Tak n oT
camoro 4enoseka. B cBOWO ouepefib 3aKOHbl MPUPOAbI PUMISAHE MOHUMANIN
Kak 60XecTBeHHble npegnucaHns. VIMEHHO B 3TOM CMbIC/ie BbiCKa3biBaeTcs
YnbnwaH, roBops, 4YTO «OPUCAPYAEHUUS ecTb NO3HaHWe 6O0XECTBEHHbIX U
4enoBevecknx gen» ‘%2

3TO HEeCKONIbKO CYMOYpHOEe W3/I0XKEHWE CYTW MOHATUA ius Gonee KpaTko
M B TO Xe Bpems 60/ee ACHO W AeTannM3npoOBaHHO M3naraeT Apyrou, ropasgo
6onee paHHUI NCTOYHMK, OTHOCALWMICA K cepeguHe | B. 4o H.3. Peub uget
06 onpepeneHun npaBa y LiuuepoHa, BBMAY BaXHOCTW KOTOPOro MpuUBEAEM
ero 3/eCb NOHOCTbIO:

«WTak, npaBo 06CTOWT M3 CMefyroWmMX YacTeil: U3 Npupodbl, 3aKoHa, Ccy-
fe6HOro peweHns, M3 cnpaeefanBoro u fo6poro u us cornawenns. Mpaso
ABNAETCA (4acTbio) MPMPOAbl, TaK Kak OHO CO6/0aeTca N0 NPUUYUHE POACT-
BEHHbIX CBA3ei 1 N06BM; B COOTBETCTBUM C 3TUM MPaBOM POAUTENN NOYU-
TalTCcA AeTbMU, a AeTn - poguTensmu. [MpaBo SBNSETCA 3aKOHOM, TaK Kak
OHO CAHKLWOHMPOBAHO MpMKa3oM Hapofa... [MpaBo sABnseTcs 06blyaeM, Tak
KakK ecny OHO NpaBOMEPHO, TO NpUMeHseTca 1 6e3 3akoHa. MNpaBoM ABnseTCA

* “"D. 1. 1. 10. 2: luris prudentia est divinarum atque humanarum rerum notitia, iusti atque

iniusti scientia.
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o
10 cyfe6GHoe pelleHWe, MO KOTOPOMY BbIHECEH OKOHYATesbHbIA CyfeGHbIiA
NPUroBOp WAU MOCTAaHOB/EHUe (MarucTpaTa)... MpaBO COCTOMUT M3 ChpaBef-
NNBOTO M 406POro, Tak Kak 04€BUAHO, UTO OHO MMEET OTHOLUEHWE K UCTUHE
n obuleii monbse... W3 cornawenus npaso npoucxoauT, ecnn’®® k1o o
UEM-NIMBO COIJIACUTCSH MEXAY COBOW; ECNV UTO-IMBO MEXAY KEM-
JNINBO BYAET 3AK/IFOUEHO.. .»*%

MpuBeAeHHas uuTaTa U3 LiMlepoHa Mo3BONseT CAenaTb clejyolime 3a-
MeuyaHus. Bo-nepBbix, LIMLEPOH TaK Xe, Kak U PUMCKUE KNAcCUYecKue Hopu-
CTbl, BUAUT BaXHEWIIMM MCTOYHWKOM MpaBa 3aKOHbl NPUPOAbI. Bo-BTOpbIX,
cpeay Mpouux MCTOYHWKOB MpaBa MM Ha3BaHbl YaCTHble COrNalleHus, 0Co-
GEHHOCTb, KOTOPO Mbl He Haxoaum B [urectax. HakoHel, LiMLepoH oueHb
YLAYHO XapaKTepu3yeT COOTHOLIEHWE MOHATMS «npaBo» (ius) B LUMPOKOM
CMbIC/Ie 3TOF0 C/OBAa C MOHATMEM «3aKOH» (lex), NofuyepkuBas, YTO UMEHHO
3aKOH Kak MpuKa3 Hapoda CaHKLUMOHWPYeT npaBo, T.e. MpuiaeT emy o6s3a-
TENbHYIO K WUCMOMIHEHWIO IOPUAMYECKYIO CUly. B TO Xe BpeMsi OYEBMAHO,
4To iUS B MOHMMaHWM LiMuepoHa ropasfgo LIMpe COBOKYMHOCTU HOpuguue-
CKMX HOPM, CaHKLUOHWPOBAHHBIX 3aKOHOM.

KakoBO 6bl10 MOHMMaHWe NpaBa B ApeBHelilunii nepuog uctopum Puma
M KakoBO Gbl/I0 €r0 COOTHOLIEHME C 3aKOHOM? UT06bl OTBETUTL Ha 3TU BO-
npocbl, HEO6XOAMMO MOMbITATHCA BbISCHUTL [ApPEeBHEWLIY 3TUMONOTUI0
TEPMUHA iUS M Te KOHKPETHble 3HAYEHWS, KOTOPble OH WMeN B PasiUYHbIX
IOPUANYECKUX TEKCTaxX apxauyeckoro nepuoga. CneayeT ckasaTb, YTO Mpo-
6nemMa NOHUMAaHUS APEBHENLWero ius M ero COOTHOLWEHUA ¢ lex BecbMa ak-
TUBHO 06CyXAanacb B cepeguHe XX B., NPMYEM POMAHUCTbI YacTO BbIgBU-
ranu nNpsAMO MPOTMBOMONOXHbIE KoHLenunn*®®. MpoTUBOMONOXHOCTL B3FNA-
[OB MPOSIBASETCSA YXKe Ha CTafuu PacCMOTPEHUs 3TUMONOrUM TepMUHa ius.

TpagnLMOHHAs 3TUMONOTUS, npeanoxeHHas ewe T. MommseHom*®®, cocTo-

5% MarnbiM1 NPOMMCHBIMU HaneyaTaH TEKCT LuTaThl, KOTOpYHO LIMLIEPOH MPUBOAWT mpeg- «
nonoxuTensHo u3 3akoHos Xl Tabnuy, :

% Cic. Rhet. ad Herenn. 1. 19: lus... constat igitur ex his partibus: natura, lege, consuetu-
dine, iudicato, aequo et bono, pacto. Natura ius est, quod cognationis aut pietatis causa observa-
tur, quo iure parentes a liberis, et a parentibus liberi coluntur. Lege ius est id, quod populi iussu
sanctum est... Consuetudine ius est id, quod sine lege aeque, ac si legitimum sit, usitatum est...
ludicatum est id, de quo sententia lata est aut decretum interpositum... Ex aequo et bono ius
constat, quod ad veritatem et utilitatem communem videtur pertinere... EX pacto ius est, si
quidinter se pepigerunt, si quid inter quos convenit.

55 CM. 06 310l anckycemn: Grosso G. Premesse generali al corso di diritto romano: Torino,
1960.

46 Mommsen Th. Romisches Staatsrecht. T. 3. Lpz., 1888. S. 310.



['nasa nepsas. Bo3HukHOBeHve npasa B VIII-VIBB. [0 H.3.

UT B TOM, 4YTO TEPMUH iUS 3TMMONIOTMYECKN CBA3aH C rnaronom iubere (npu-
KasblBaTb). OTClOAa CnefyeT BMOSHE NOFMYHbIA BbIBOA, 4TO ius publicum
(ny6nnyHoe npaBo) M3HayaNbHO 6blI0 PAaBHO3HAYHO WM MOYTU PaBHO3Hau-
HO NOHATMIO fussum populi (Npuka3 Hapoga) W COOTBETCTBEHHO 6/M3KO NO
CBOEM CYTU K ONpefeneHnto 3akoHa. OfHaKO Uenblid pag 3anafHbiX POMaHu-
CTOB BO3paXkaloT NPOTUB Takoi KoHuenumu. CerogHs 06 apxanyeckom 3Ha-
YeHUW BbIpaXKeHUs ex iure Quiritium, 3KBMBaNEHTHOrO KNacCM4yeckomy ius
civile, B Hayke CylecTBYIOT caMble pa3HoOo6pa3Hble TOYKM 3peHus. Tak,
HanpuMep, M3BECTHbIA HeMelLKWii pomaHucT V. BnaiikeH noguepkuBaer,
YTO MNOHATME ius publicum OTHIOAbL HE CBA3aHO C MHCTUTYTOM «HapoAHOro
3akoHa» (Volksgesetz), no MoMM3eHy, U B paHHeM Pume oHO (hopMupoBa-
nocb NOA HenocpefCTBEHHbIM BO3feicTBMEM 006bl4as npegkos (mos

maiorum)“*®’.

®paHuy3ckuii pomaHucT A. MargneH nogyepkuBaeT, YTO TEPMUH ius
MMeeT OYeHb ApeBHME O0OLeNHA0eBPONeNCKMe KOPHW U 3TUMOOTMYECKU
CBfi3aH C Befju4yeckum yos (yoh), 03HavaloWmMM Ha LPEeBHEUHLUIACKOM A3blKe
«MpouBeTaHne, cyacTbe, 340POBbE», U C MPAHCKMM yaos, KOTOpPOe B coyeTa-
HWU ¢ rnaronom da 03HayaeT «04ULiaThb, MPUXOAWUTL B MPEKpacHoe COCTos-
Hne»*®®. Mo MHeHW0 ApYrMX pPOMaHMCTOB, ius CrefyeT 3TUMOMOTMYECKM
CBA3bIBaTb C CAHCKPUTCKUM YN («CBA3b», «Y3bl») wunu c YaNS («umcTeiii»,
«[06pbIi», «CBALWEHHbIN»), NofYepkMBas TEM CaMbiM PEUTMO3HOE MPOUC-
xoxzaeHne TepmuHa*®®. KoHeuHo, Bce 3TV 3TMMONOrMYeCKne PeKOHCTPYKLMK
Hen3BeCTHbIX 3HAYEHWI [ABHO YMepLIMX APEBHUX A3bIKOB [OCTATOYHO 3bl6-
KW, 04HaKo y onnoHeHToB T. MOMM3eHa ecTb U HEKOTOpble JOBO/IbLHO BECO-
Mble aprymeHTbl B MOMb3y TECHOW CBA3M apxam4yeckoro ius ¢ penuruosHol
cpepoit. Tak, OHM o6paliatoT BHUMaHWe Ha BMOSIHE OYEBWMAHYH CBA3b iUS C
rnaronom iurare («KnACTbCA», «MPUCATaTb»), a TakXe C ApeBHeNLel KnAT-

BO/i MMeHeM tOnuTepa - ius iurandum per lovem lapidem*”.

K aTomy cneseT [06aBUTb OYEBMAHYIO 67M30CTb apXamuyeckux (opMm §

TEPMUHOB ius, iustum wu iurare. Tak, B 3HamMeHWTO [ya3HoBol Hagnwucw,

7Bleicken J. Lexpublica... S. 348-396.
"“MagdelainA. Jus. Imperium. Auctoritas. Etudes de droit romain. Roma, 1990. P. 43. Cm.

Takxke: Ernout, Meillet. Dictionnaire étimologique de la langue latine. Il, 4. ed. Paris, 1960. j

P. 330; Walde, Hoftnann. Lateinisiches etymologisches Weérterbuch. I. Heidelberg, 1954. S. 733;

Benvenhiste E. Le vocabulaire des institutions indo-europeenes. Vol. 2: Pouvoir, droit, religion. |

Paris, 1969. P. 111 sq.
9 Cruz. lus. Derectum (directum). Coimbra, 1971. P. 39.
4% santoroR. Op. cit. P. 521-547; Ernout, Meillet. Op. cit. P. 330.
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1.5. MoHaTue «npaso» (ius) U ero COOTHOLIEHME C NMOHATMEM «3aKoH» (lex)

Jatupyemoii ceifuac VII-VI BB. go H.3.*", rnaron iurare nuweTcs Kak iouesat
(=iurat), a o6pa3oBaHHOe OT ius npunaratenbHoe iustum («NpaBOMEpPHbIi») B
He MeHee W3BECTHOW lopuanyeckoi Hagnucy Ha «HepHom kamue» (VII B. fo
H.3.) MUwWeTca Kak iouestod (Ziusto)*’?. HeTpygHO 3aMeTUTb, YTO KOPHEBOIA
4acTW -ius- B C/I0BE K/1aCCUYECKOW NaTblHM iustum COOTBETCTBYET KOpHeBas
4yacTb -ioues- B 3TOM >Ke TepMUHe apxaumyeckoi naTbiHW. B TO >Xe Bpems
M3BeCTHa [ApeBHelilas CaHKUWA MOCBALEHMSA nNpecTynHuka KOnuTepy B
3akoHe Hymbl Momnunwua: loui sacer esto (Fest. P. 5 L.) n paBHO3HauyHas
caHKLMsA ¢ «YepHoro KamHa»*’®. OueHb BaXKHO OTMETUTb, YTO, MPUMEHsSEMas
He K /iMuam, a K Bewam, 3ta CaHKLUMA peanbHO 03Ha4vana B apxanyeckom
Pume KoH(uckauuto umyllectBa B 06LWEHApPOLHYIO COBCTBEHHOCTb, T.e. B
nonb3y pUMckux 6oros (consecratio bonorum)**. Ecan npeanonoxuts yn-
poLieHHY0 (DopMy CaHKUMM O nepefaye Bewun B pacrnopskeHue HOnutepa,
TO OHa BbIrnfgena 6bl Kak louis esto («ga 6ygeT KOnuTepoBoii»). B To xe
BpeMS LUIMPOKO M3BecTHa opmyna 3akoHoB XII Tabnuy ius esto («ga 6yger
nMpaBoM»), KOTOpas B apxanyeckoil hopme Jo/MKHA 6blna NMcaTbCA Kak ioues
esto. HeTpygHO 3aMeTUTb 6/M30CTb, NOYTU MAEHTUYHOCTb HanucaHua o6enx
CaHKUWIA, M3 Yero MOXHO cAenaTb €4MHCTBEHHbI/ BbIBOA: (hopMyna MmocBs-
weHnsa KOnutepy v (opmMmyna yTBEpXAeHUA Kakoro 6bl TO HU 6bl10 npasa
3TUMONOTMYECKN WLEHTUYHbI, CNefloBaTe/IbHO, OHU MOTAN UMETb HE TONbKO
ofOLlee HanucaHne, HO 1 06LLee 3HaYeHue.

1

Takum o6pasom, apxaudveckasa gopmyna 3akoHoB XII Ta6nuy ius esto
(«ga 6ymeT npaBoM») OyKBaNbHO MOrfa 03Ha4yaTb elle M «Aa NpUHagNexuT
Onutepy». o BCeil BMAMMOCTW, COBMageHue MMeHU HOnuTepa U TepMuHa
iUs yKa3blBaeT Ha TO, YTO caMO 3TO 6OXeCTBO BOCMNPMHUMANOChb PUMASHAMMU
KaK MepBOMCTOYHWUK PUMCKOW rOCYyfapCTBEHHOCTM W 3aKOHHOCTU 4,

[peBHelilwas cBA3b TEPMUHA iUS M NPOU3BOAHbLIX OT HEr0 C/I0B C pennuru-
el NoATBEPXKAAETCH W TEMU UX CMbICNIOBLIMW 3HAYEHUAMMW, KOTOpble BCTpe-
4alTCA B TeKCTax aHTUYHbIX aBTOPOB, KacalLWWMXCH paHHero nepuoga pum-

ckoit uctopum. Tak, utanbaHckuii topuct P. CanTopo*’® oTmeuaeT, uTo npo-

*! Cakku O. KBUpUHaNbCKWiA TPoiiHOI cocyd 1 pumcKoe apxaudeckoe npaso // 1IVS AN-
TIQVVM = [pesHee npaso. Ne 9. 2002. C.70.

472 pepoposaE.B. BefeHue B naTUHCKYO anurpadmky. M., 1982. C. 44.

473 Tam xe. C. 44.

4"SalernoF. Op. cit. P. 22 ss.

4% OrestanoR | fatti di normazione nell'esperienza romana arcaica. Torino, 1967. P. 38 ss.;
LLiTaepmaH E.M. CouuanbHble OCHOBbI penurun [pesHero Puma. M., 1987. C. 72 cn.
"“SantoroR. Op. cit. P. 153-157.




[nasa nepsas. Bo3HuKHOBeHWe npasa B VIII-VI BB. A0 H.3.

M3BOAHbLIA OT iUS TepMUH iustus (MpaBOMEepHbIA) BCTpevaeTCs B 3HayYeHUU
«pUTyanbHbIN»*"". Cam TepMuUH ius Take BCTPeYaeTcA B 3HAYEHWUN «BbIMON-
HeHHOe C cobnofeHnem putyana»*’®. Tak, ManuHuaH nuwet: «oBOpPAT
«3aBellaHne COCTaB/IEHO He B COOTBETCTBUM C MPaBOM» B TOM C/lydyae, Korja
He CO6MI0eHbl TOPXKECTBeHHble pUTyansl npasa»*’®. 3HaueHue «B COOTBET-
CTBUM C pUTyanoM» BcTpeuyaeTca M B 3akoHax XII Ta6muu*’, n B 3aKkoHe
KeuHuna 06 akseaykax*®l. Horga M camMm KOHKDETHbIE CaKpanbHO-
npaBoBble puUTyansl, Takue, Kak KoHtappeaumsa (Gai. Inst. 1. 112), maHuu-
nayua (Gai. Inst. 1. 119), cautio damni infecti (Gai. Inst. 1V. 31), o603Haya-
I0TCA TepMUHOM ius. [ail roBopuT Takxe 06 0C060M 3HAYMMOCTU B cakpa-
MEHTaNbHOM WCKe pUTyana BUHAWKALWAM U PUTYaNnbHOW Nanoyku (ecTyKu
KaKk CMMBONA 3aKOHHOCTM COGCTBEHHOCTM, a PUTyan ee HanoXeHus Ha
Belllb Kak CUMBONA BO3HWKHOBEHWA mpasa (ius) Ha Bewb*®®. TMpaBoM Hasbl-

BaeT TuWT JIMBWIA W APEBHUIA PENUTNO3HbLIA puTyan 06bABAEHUS BOMHbI
(Liv. 1. 32. 5).

HakoHel, P. CaHTopo*® cnpasegnnBo oTmeuaeT, uTo ApeBHeiiline npa-
BOBble COOpPHUKM, TakXe 00603HayaBLIMECA TEPMUHOM ius, MpeacTaBAsfAM

coboli cobpaHus puTyanoB 3aKOHHbIX WCKOB. TaKOBbIMW ABASUCL TaK Ha-
484 485

3biBaemMoe ®naBMeBO UWBWAbHOE MNpaBO , «3JMMEBO MNpaBo» , a Takxe
ApeBHelilee cobpaHWe pPeNUrMO3HO-NPaBOBbLIX PUTYanoB, Ha3blBaBLUIEECH
«lManupueBbiM npaBoM» uau cHOpHUKOM «O cakpanbHbIX puTyanax» (de
ritu sacrorum. - Serv. Ad Aen. XI. 836). HakoHel, cnefyeT ynoMsaHYTb K

3

477 Cwm., Hanpumep: Gell. XI. 1. 1: iustam multam; Seven. Sammonic. Lib. medic. 1006 ss.:
suffragia iusta; Liv. IX. 8. 7; 10. 7; Cic. De harusp. resp. 10. 21: Omnia solemnia ac iusta lu-
dorum.

478 SantoroR. Op. cit. P. 157-159.

47 D, 28. 3. 1: Testamentum aut non iure factum dicitur, ubi sollemnia iuris defuerunt...

“80 | ex XIl tab. IL 1: iure iudicatis; IX. 3: iudicem arbitrumue iure datum.

“81 |_ex Quinta de aquaeduct. 1: consul populum iure rogavit, populus iure scivit.

42 Gai, IV. 16: qui uindicabat, festucam tenebat; deinde ipsam rem adprehendebat, ueluti
hominem, et ita dicebat: Hvnc ego hominem ex ivre gvmrnvm mevm esse AlO. .. IVS
PEREG), sicvt vtndictaminposvi... festuca autem utebantur quasi hastae loco, signo quodam

iusti dominii... (ToT, KTO BUHAMLMPOBAY, dep>kan (hecTyKy, 3aTeM CXBaTbIBai Bellb, Hanpu\

mep paba, ¥ NpousHOCWN Chedytoliee: S YTBEPXKIAIO, UTO 3TOT PAB MO MO MPABY KBU-
PUTOB... 1 JOKA3AN MOE MPABO, KAK HANTIOXWA BUHAMKTY.. PecTyka >Ke ynoTpebnanach
BMECTO KOMbSl, HEKOEero CuMBONMa NpaBOMEpHON COBCTBEHHOCTW...).

“% santoroR. Op. cit. P. 162s.
o CGophuk KoHLa IV B. 0 H.a.: D. 1. 2.2. 7: ius civile Flavianum...

48 CeophuK 11 B. Ao H.3.: D. 1.2. 2. 7: ius Aelianum...
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LPEBHYGs KHUTN NpaBa STPYpUU, KOTOPble TaK W Has3blBaNUCh: «PUTYasbHble
KHUTU» B

MopBoAA UTOr CKa3aHHOMY, MOXHO C 60MbLUONA A0NME BEPOATHOCTU KOH-
cTaTupoBaTtb, YTO npaso (ius) MOHMManNocb B gpeBHeliweM Pume kak 60xe-
CTBEHHAA BONf, KOTOPYI MIOAWN [OMKHbI 6biAM ycAblwaTb U MNpaBUNbHO
MOHATb. 3HAYMMOCTb puTyana B [peBHEelleM cakpanbHOM MpaBe BMO/HE
MOHATHA: BCAKOE WMCKaXKeHWe puTyana, YCTAHOBAEHHOTO XXpeuamu - TONKO-
BaTensiMu BoAW 6OroB, B MOHMMaHWW MPOCTOro PUMASAHUHA 6blN0 YpeBaTo
WCKaXKeHWeM BOAW, MOMpaHMeM BnacTu caMoro BepXoBHOro 6ora KOnuTepa.
3HaueHMe «BONA», «BNACTb» TakXe AO0/KHO OblN0 MPUCYTCTBOBATbL B apxau-
4ecKOM TepMUHe ius. BecbMa yfauyHO Mpocieaun NpucyTcTBUE 3TOMO 3Haue-
HUS B apXauMuyeckoM ius WTanbAHCKMii pomaHucT [x. [o6paHo®’. [eiicTeu-
TeNbHO, JpeBHelillee NpaBo OTLA PACMOPAKATLCA XWU3HbIO U CMEPTbIO CBOUX
feTeli 0603HayYaeTCAd aHTUUYHLIMKW aBTOpaMM UM Kak ius vitae et necis, U Kak
potestas vitae et necis*®, TouHO Tak e paBHO3HAuHbl He MeHee ApeBHUe
NOHATUS «IULO 4YYXOro npasa» (persona alieni iuris) u «aMLo nopg 4yxoi
BnacTblo» (persona alienae potestatis)*®®. O6a 3T MHCTUTYyTa OTLOBCKOIA
BnacTM (=npaBa) BOCXOAAT KO BPEMEHW MOMyfnereHAapHoOro ocHoBaTens
Puma - Pomyna. CnepoBaTenbHO, OTTEHOK 3Ha4YeHWs BAAacTU, MMMepaTvBa B
TepPMUHe iUS, HECMOTPSA Ha BCH €ro cakpalbHYI OKpacky, MpucyTcTBOBan
M3HayanbHO, W NO3TOMY BMOAHe 06OCHOBaHHble [O0BOAbI KPUTUKOB
T. MoMM3eHa B MOMb3y PENUTMO3HOM0 XapakTepa ApeBHellero npasa OT-
HIO4b HE WCK/OYalT UM APEeBHIOI0 3TUMONOMMYECKYH CBA3KY ius - iussum
(npaBo - npukas). [eicTBMTENbHO, KakK f YXe MOKasbiBan Ha Martepuane
HEKOTOPbIX TEKCTOB pecnybiankaHckux 3akoHos*®, apxauueckoe HanucaHue
NaTMHCKOr0 TepMuHa iussum (Npukas) TakXXe MO4YTM COBMafjaeT C apxauue-

% gery. Ad Aen. 1. 2: Liber terrae iuris Etruriae... (KHura npasa cTpaHbl 3Tpypun...);
Fest. P. 358 L.: Rituales nominator Etruscorum libri, in quibus perscribtum ets, quo ritu con-'
dantur urbes, arae, aedes sacrentur, quo iure portae, quomodo tribus, curiae, centuriae dis-
tribuantor... (PuTyanbHbIMI Ha3bIBAIOTCA KHUMM 3TPYCKOB, B KOTOPbIX OMUCAHO, MO Kakomy

pUTYyany OCHOBbIBAKOTCS FOPOfA, OCBALLAITCA anTapu U Xpambl, N0 KakoMy npasy pacnpese-

NATCA BOPOTa, KakuM 06pas’oM pasfensioTcs Tpubbl, Kypun LEeHTYpuu...).

87 obrano G. 11 potere dei tribuni della plebe. Milano, 1983. P. 276 ss.

“88 Ibid. P. 277.

48 Cwm., Hanpumep: Gell. V. 19. 4; D. 14. 5. 3; Gai. Inst. I. 127; Cic. Leg. agr. Il. 86. Cp.:
Lobrano G. Op. cit. P. 278; CesariniS. Diritto // Enciclopedia di diritto. XII. 1964. P. 664 s.

40 Kocparos JI.JI. Lex Valeria de provocatione 509 T. 10 H.3. M Haualo paseneHus pum-
CKOro npaea Ha ny6nuuHoe u yactHoe // IVS ANTIQWM = [pesHee npaso. Ne 8. 2001.
C. 35.
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CKMM HamucaHuWeM ius, YTO WCKIKYaeT COMHEHWe B WX 3TUMOOrMYecKoi
6nm3ocTu.

Taknm 06pasom, ApeBHelillee 3HaueHMe TepMUHA ius, NpPUMUPSIOLIEe
[iBe NpeACTaBieHHble Bbille 3TMMOMOFNYECKMe WHTepnpeTauun, 6yaeT yem-
TO Bpofe «GOXECTBEHHas BOMA», «NpefnucaHue, npukas Gora». Cneposa-
TenbHO, 3HauyeHWe MMMepaTuBa, MpegnucaHus (praeceptum) B TepMUHE ius,
Ha KOTOpoe 06pallann BHUMaHWe Knaccuyeckue KpucTbl B flurectax HOc-
TUHWaHa, NPUCYTCTBOBANO B HEM W3HauanbHO yxe B apesHelwnli uapckuii
nepuoa. Gonee TOro, MMeHHO B 061aCTV PeNUTUM, ApeBHENLIEr0 CaKpanbHo-
ro npasa qopmuposanca 6yaywmil A3bIk UMMNepaTMBOB, 3aNpeToB W Npeanu-
caHnif pUMCKOFO KJacCMYeckoro npasa, uTo y6eauTeNbHO MPOAeMOHCTPU-
POBaHO, B YAaCTHOCTM, MTaNbAHCKMM pomaHucTom ®. Cunn®® u dpaHuys-
CKUM poMaHucToM A. MaraneHom*®?,

B 3TOM CMbiCfe M3Ha4anbHO MOHMMaHWe TepMUHOB lex K ius kak 6oxe-
CTBEHHbIX MNpeanucaHuii 6bino focTatouyHo 6AM3kuM. [peBHeiilee pas3nu-
yme 3akoHa (lex) n npasa (ius) coctosno B Apyrom. MpuHATUE 3aKOHa Kak
06LerocyjapcTBEHHOr0 akTa conpoBox(,qanocz;%omsaTeanof/l‘ KNATBOW BCex

rpaXgaH Ha BEpHOCTb MPUHMMAEMOIi HopMme M COOTBETCTBEHHO npegy-
CMaTpuBano, Kak OTMe4yanoCb Bbille, CYPOBble CAHKUWW 3a HapylueHue
KnaTebl. paBoO >Xe MOHMManocb ropasfo LWWpe W CKNagblBanocb M3 COBO-
KYMHOCTW pEenrmo3HO-NpaBoBbIX HOPM, OTAENbHbIX NpaB, BbipabaTbiBaB-
LWINXCA OTAENbHLIMU Xpedeckumu Konnermamm (ius ponificium, ius augurale,
ius fetiale) n otgenbHbIMM pogamm (ius gentilicium), uTo cnpasegnBo Mo-
HMMaEeTCA MHOTMMW COBPEMEHHbLIMU POMAaHWCTaMN KakK COBOKYMHOCTb 00blI-
yaes (mos maiorum)***. He cnyuaiiHo pumnsHe oTAWuYanu ius, NpoucTeKato-
liee HEMocpeAcTBEHHO M3 3aKOHa, M COGCTBEHHO ius civile, ocHOBaHHOe Ha

HEI'II/IcaHOVI‘dgHTﬁpI'IpeTaU'VIVI npaeBa «3HaTOKaMW» WM Ha PUTyanbHbIX (op-
Max WUCKOB . pMbl NpaBa, OT/IMYHbIE OT 3aKOHA, TaKXe MOFU UMETb

“LSini F. Sua cuique civitati religio. Religione e diritto pubblico in Roma antica. Torino,

2001. P. 227-234.

b 252 MagdelainA. Op. cit. P. 95 ss.; Idem. La loi aRome. Histoire d'un concept. Paris, 1978.
4!

9 3

493 Cwm. 06 aToM Bbllle, 1.2.3, a Takxke B cTaTbe: KothaHos J1.JI. MoHsTue poploe 1 xapakTep j|
KypuaTHbIX KOMULUIA B ApeBHelilem Pume // BOW. 2001. Ne 4.

44 Bleickend. Op. cit. S. 354 ff.

“®pompon. D. 1.2. 2. 12: lta in civitate nostra aut iure, id est lege, constituitur, aut est pro-
prium ius civile, quod sine scripto in sola prudentium interpretatione consistit, aut sunt legis
actiones, quae formam agendi continent... (Takum o6pasom, B HalleMm rocygapcTse (npaso)'
yCTaHaBIMBaeTCA NYM HA OCHOBAHWM COGCTBEHHO Npasa, TO eCTb 3aKOHa, W4 UMEeTCs)
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—

CaHKLMKN, ofHaKo 6e3 MOATBEPXKAEHMSA UX CO CTOPOHbI BCEro Hapofa cneuu-
afbHbIM 3aKOHOM WK CYLebHbIM pelleHneM HapogHOro cobpaHua oHuU nu6o
[ep>xanucb Ha aBTopuTeTe Tex nuL (rnasbl OTAENbHOTO POAA, XPeLos, Laps,
no3fiHee - aBTOPWUTETHOrO OPUCTA), KOTOPblE ObIIN MX WUCTOYHWUKOM WK
HocuTenem, nnubo felicTBue 3TUX caHKUMA OrpaHM4MBanoCb onpeAeneHHbIM
KpPYyrom nuy, nojYnHeHHbIX HOCUTENAM KOHKPETHOro npasa. B aTom cmbicne
[Jaxe OTAeNbHbIA rnaBa cembu 06nafan CBOMM MpaBOM (persona sui iuris),
pacnpocTpaHsBLUMMCA TOMIbKO Ha Y/IEHOB €ro CeMbM.

[aHHbIi Tesuc nogTBepxpaetca Hopmamu 3akoHoB XII Tabnuu, comep-
Xalwmmun npegnucaHune «fpa oyfet npasom» (ita ius esto). Tak, 3akoHbl XII
Tabnuu npu3HasanM NpaBOM 3aBellaTeNlbHYl BOMIO puMcKoro pater fa-
milias*®. TouHo Tak xe B 3akoHax XII Ta6nuL npu3HaBanocb NPasBoM BCA-
KOe CcOrnalleHne YacTHbIX UL, N0 OTYYXAEHWUIO res mancipi, CKpenneHHoe
KNATBEHHbIM 0o6ewannem*®’. CnegosaTenbHO, NpUBEJEHHOE Bbille YTBEp-
xpaeHune LinuyepoHa (Rhet. ad Herenn. 1I. 19) o ToM, 4TO 4acTHOe coralle-
HUe ABNAETCA UCTOYHWUKOM NpaBa, BMOJIHE MOATBEPXKAAETCA Ha apXanyeckom
maTepuane 3akoHoB XII Tabnuy. OpfHako cnefyet ewe pas MNOAYEPKHYTH,
4TO npaBa YacTHbIX UL, ABNANNCL 0653aTe/IbHbIMU K UCMOJTHEHWIO TOMbKO B
OTHOLUEHWUMN OTAENbHbIX ANL UAX OAHOW rpynnbl rpaxgaH. B atom cmbicne
npaBo Bcex pMMCKMX rpaxgaH (ius Quiritium) - 3TO COBOKYMHOCTb OT[Ae/b-
HbIX MpaB MAKC rocyfapcTBeHHble 3akoHbl (lex publica), o6s3aTenbHble ans
BCEOOLLEro WMCMNONHEHUA.

Pa3BuTue puMmcKOoro npasa B Mepuoj paHHein Pecny6nukum 6bino 06y-
CNIOB/IEHO MOCTOSHHbLIM MNPOTUBOCTOAHMEM iUS KakK COBOKYMHOCTW OTAeflb-
HbIX HenucaHbIX npaB (mores) NaTpuLMaHCKMX pofoB U 3akoHa (lex) kak
npukasa Hapofa, 06beKTUMBHO ypaBHWBaBLUEro, HWUBENMPOBABLUErO OTAE/b-
Hble MpaBa, CTaBMBLUErO WX B NOAYMHEHHOE MOM0XEHWE MO OTHOLWIEHWIO K
cebe. B cBA3W C 3TUM COBEPLUEHHO CrpaBefnnBa WHTepnpeTayus LinuepoHa, -

CBOWICTBEHHOE (HalleMy rocyfapcTBy) LMBUIbHOE NPaBoO, KOTOPOEe COCTOUT /MLb B TO/KOBa-
HUWM 3HATOKaMM 6e3 3anncu, KnYnm >Ke UMEerTCS 3aKOHHbIe WCKM, coaep>kKaltlne cnoco6 AEVICT-
BMA B Cyfe...). KomMmeHTapum K aTomy OTpbiBKYy cM.: D'lppolitoF. Forme giuridiche di Roma
arcaica. Napoli, 1998. P. 17-27.

4% Lex XIlI tab. V. 3: VTI legassit svper pecvnla tvtelave svae rei, ita ivs esto
(KAKOBO BYAET PACMOPSDKEHWE HA  C/IYUA CMEPTU OTHOCWUTE/NIbHO WMYLLECTBA WA
OTHOCWUTE/IBHO OMEKW (MO YMPAB/IEHNKO COBCTBEHHOCTbLHO), TO W BYAET MPABOM).

497 Lex XII tab. VI. 1: Cvm nexvm faciet mancipivmqve, vti lingva nvncvpassit,
ita rvs esto (KOFOA KTO-IMBO COBEPLLUAET NEXVM WA MANCIPIVM, TO CNOBA, KOTOPbIMU
OH MYB/IMYHO OBAIYETCH, [OA BYAYTIPABOM).
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YyTBEpPX/AaBLUero, Y10 3aKOH - 3TO MpaBo, CaHKLMOHWPOBAHHOE MNpPUKaA3oM
Hapoga (Cic. Rhet. ad Herenn. Il. 19).

OrpoMHoOe 3HayeHue B pasBUTUM PUMCKOTO MpaBa W B MOCNEAYIOLWEM
npUopuTETE 3aKOHa MO OTHOLUEHWIO K HENucaHoMy, OObIYHbIMY MpaBy CbIr-
pano cosgaHue 3akoHoB XII Tabnuy. Kak nuwet Tut JSIMBUIA, 3TW 3aKOHBI
«ypaBHANN B NpaBax BCEX - W Nyylnx, v xyawnx»*®, [anee /iusuit nuwet
cnepyrouee: «Korga B COOTBETCTBUM C MHEHMAMU Hapofa, BbICKa3aHHbIMU
Mo Kaxoi rnase, CBOJA 3aKOHOB Obin Kak 6OyATO AOCTaTOYHO BblNpaBieH
MHEHUAMU Hapofda, 3aKoHbl X Tabnuy, KOTOpble W CEerofjHA, HeCMOTpA Ha
Lienlyto ropy HarpoOMOX[AEHHbIX APYr Ha Apyra 3aKOHOB, OCTalOTCA UCTOYHMU-
KOM BCero ny6/M4yHOro v 4acTHOro npasa, OHW Mepejanu Ana rosocoBaHuA
B LEHTYpUaTHbIX KoMuLmsx»*®. He MeHee WMHTepecHyl MHGHOpMaLuio O
NPUHATMM nepBbix X Tabnuy 3aKOHOB AaeT [AWOHWCMIA [anukapHaccKuii:
«(5) 3Tn gecaTtb My>xell, COCTaBUB 3aKOHOMPOEKTbI KaK U3 3MANHCKNX 3aKo-
HOB, TaK M W3 MECTHbIX HemnucaHblX 06bl4aeB, BbLICTaBUIM WX Ha [ecATU
Tabnuuax Ha 0603peHMe BCeM >Xenaluwum, nNpuHuUmMas nobble MonpaBKu
YacTHbIX UL W K obuiemy YAOBONLCTBUIO WCNPaBAf HanucaHHOE...

JeuemBupbl yTBepAMAN 3aKOHbI MOCTAHOB/IEHWEM CeHaTa. 3aTeM OHWU
C03BaNN HapoA Ha LEeHTypuaTHble KOMULUU B MNPUCYTCTBUM MNOHTUDUKOB,
aBrypoB v ApYrux >Xpeyeckux Konnernii. CoBepLUnB YCTAHOBMIEHHbIE 3aKO-
HaMM XePTBOMPUHOLLEHUWSA, OHWU pa3fany no LEeHTYpPUAM KaMewku ANf rono-
coBaHus. 7. Korga Hapof yTBepfun 3aKOHbl, OHW Bbipe3ann WX 3aTeM Ha
MeAHbIX Tabnuuax u noctaeunm Ha ®Popyme, BbiGpaB Ana 3TOr0 camoe
yno6Hoe MecTo»*®

B npuBefeHHbIX Bbile (parmeHTax u3 Jiusma u AUOHUCUA COLEPXKUTCH

UeHHedwWwas WHpopMaLWUA [ANS  NPaBUALHOTO  MOHUMAHUA  CRELUUDUKY :

!
“¥Liv. 11, 34. 3: omnibus, summis infimisque, iura aequasse...

“® Liv. IIl. 34. c¢: Cum ad rumores hominum de unoquoque legum capite editos satis cor-
rectae uiderentur, centuriatis comitiis X tabularum leges perlatae sunt, quae nunc quoque in hoc
immenso aliarum super alias aceruatarum legum cumulo fons omnis publici pnuathue est iuris._

%0 Dionys. X. 57. 5-7: Obxoi oi 5eka ‘av5peq ovyypayavxeq vopouq €k Te trov
EAATIVIKOJV VOPCOV Kal XWv mapa crepicnv aGToly aypcwptov eliap<ov fApoiiBTAKOCY ev Seka
6&XToL, T IKJUA.Oxevcp okokElv, 5exopevoi naoav enavoonxnv iSiioxwv Kai Ttpoq Xriv
KOivr)v ewpeatriCTiv aneDOwovxec; Ta ypacpévxa... 6. ...jtpwrov pev 'ITV (3ouAf)v awaya-
yovxeq ovOevoq en LepdoLieyor) Toid; vopoiq ;lpoPoH'Ie -oula rcepl aiirnv eichpoxHxv. erceixa
HV 5fpov icaXeaavTeq eiq xriv A,0%mv eKicXiiaiav |epopvrmovccv Te Kar oiwviaxcov Kai
Tcov aXAcov iepecov roxpovxcov kal Ta Qela cbq vopex; eAlenaapevoov aveScmcav ToM; Xoxgig !
mg ytgoo-oc,. 7. iniKvpcoaavtoq 88 kal Tor) 6TLI,XOF) xo-bg vopouq, axukai, /aAkal
eyxapagavxeq atixoix; Eoe"" eBeoav €v dyopa Tov énicpavecxaxov eKAeAapev0| TOTTOV.
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1.5. INoHAaTwe «npaBo» (ius) M ero COOTHOLIeHNe C MOHSTMEM «3akoH» (lex)

pasBUTUS MpaBa M 3aKOHa B apxauyeckom Pume. [Mpexge Bcero JuoHucuii
yKa3bIBaeT, 4TO B 3TOT CBOJ 3aKOHOB BOLU/O BCe MpexHee 06bIYHOE MPaBo, a
JNluBnii nofyepkuBaeT, UTO BrepBble GblIM ypaBHEHbl MpaBa BCEX rpaX/jaH.
B To e Bpems 06a aHTWYHbIX UCTOpMKa 06pallaloT BHUMaHWe Ha TO, YTO
3aKOHOMPOEKT Gblfl CaMbIM TLLaTe/bHbIM 06pa3oM 06CYXZAeH BCEM HapOAOM.
He MeHee BaXHO yTBepXpeHue JIMBWS O TOM, YTO MMEHHO 3aKOHbl CTanu
Tenepb «MCTOYHUKOM BCEr0 YaCTHOTO W Ny6/MYHOTO npaBa». HakoHel, Bce
06bIYHOE NPaBO PUM/SH BMECTE C 3aMMCTBOBAHHbIMU TPEYECKUMU HOpPMamm

6bIN0 YTBEPXAEHO CeHaTOM W CaHKUWOHMpOBaHO Hapoaom, T.e. CTano
3aKOHOM.

C 3TOro BpeMeHW MpaBO KBMPUTOB CTaN0 MOHMMATbLCH Kak MpaBo 3ako-
HoB XII Tabnuuy, T.e. Kak NpaBo BCeX pUMCKUX rpaxgaH (ius civile). Onpepge-
neHne pecny6nuMkaHckoro ius civile mbl Haxogum y LinuepoHa: «[paxpaaH-
CKOe MpaBo - 3TO paBHOMpaBue, YCTAHOBNEHHOE ANA TeX, KTO MPUHAANexuT
K OfHOI 1 TOI Xe rpaxaHckoi o6wmnHe, 4To6bl OHM MOTAU pacnopsXaTbCcs
cBOMM uMyllecTBOM»®" . PaBHOMpaBme rpaxgaH - 370 TO, YTO MO3BOMNNO
PUMCKOMY Hapogy MocTaBWTb MOA CBOW KOHTPONib BCe My6AMYHOE M YacTHOe
npaBo. B 3TOM cMbic/e 4pe3BbluaiiHO BaXHO HabnogeHve ®. CuHM O TOM,
4TO B pecny6/IMKaHCKYl0 3NOXy MpUoOpMTeT HAapOA0BNacTUs YCTaHOBUICA
[lae B PeNVUrMo3HON ctepe: BCAKOe KpynHoe 06LLeHapofHOe MeponpuaTue
MOCBALLEHNA XepTBbl FOCYJapPCTBEHHbIM 60ram Henb3a 6bino coBepwatb 6e3
npukasa Hapo,q,a502

Cnepyet OTMeTWUTb, YTO PO/b 3aKOHA Kak Mpukasa Hapoga B nepuofg Pec-
ny6ankn cToNb BO3pocna, 4YTo 3akoH (lex) mo oTHoweHuto K npasy (ius),
MOKOMBLUEMYCA HA OObIYHOM MpaBe M MHbIX UCTOYHMKAX Mpasa, CTan uUrpatb
6e3yCNI0BHO [OMUHUPYIOLWLYIO ponb. BCAKOe MHOE npaBo, HanpuMmep npaso
MOHTU(UKOB, Ternepb CBOAUTCA NNLWb K TONKOBAHWIO, WHTEPNpeTauumn Tek-
cToB 3akoHoB XII Tabnuu. [elicTButensHo, MoMNOHWIA MuWLWeT, 4To Aes-
TeNIbHOCTb NOHTU(MUKOB, B TeyeHne 100 fneT nocne nM3faHWa 3aKOHOB Urpas-

01 Cic. Topic. 2. 9: lus civile est aequitas constituta iis, qui eiusdem civitatis sunt, ad res
suas obtinendas.

%02 SiniF. Op. cit. P. 208-217. YueHblii npuoauT TekcT Slnama (Liv. XXII. 10. 1: iniussu
populi vovere non posse), OTHOCALMIACA K cO6bITUAM KoHUa 1l B. A0 H.3., 1 TekcT LiuuepoHa
(De dom. 136), oTHocAwmiAcs K | B. A0 H.3. [lanee OH MPUBOAWT MHTEPECHbI MaTepuan, Co-
rNIaCHO KOTOPOMY BCsIKOe 06LLerocyapCcTBeHHOe MOCBALLeHUe 6oram, Hanpumep obelljaHune
6oram filecATUHbI OT 40X04a, MOHMMANoch pumnsaHamu kKak obs3atensctso (Cic. De leg. Il 41;
D. 50. 12. 2; Macr. Sat. Ill. 2. 6; Serv. in Verg. buc. V. 80). MNp1BoOAUT OH Tak>e TeKCT JInBmS,
yKa3blBatoLLuii Ha AeiicTBMe 3TOI HOPMbI yXke B V B. 10 H.3. (Liv. V. 20.4).
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KX ocobyl pofib B lOpUCNPYLEHLUUM, 3aKnoyvanacb B 3HaHUMM 3akoHoB XlI
Tabnuy, yMeHUN MX TONKOBaTb U (POPMUPOBATL OCHOBAHHbLIE HA HUX 3aKOH-
Hble UCKWU. ITa UHTepnpeTaumns 3akoHos X1l Tabnuy 1 nonyumna, no cnosam
MomnoHuA, HauMeHoBaHWe «umBunbHoe npaso» (D. 1. 2. 2. 5-6). IMeHHO
3TUM OOBLACHAETCA CTPEMJIEHME KNACCUYECKUX HOPUCTOB B 3noxy Wmnepuu
ynofo6uTb 3aKOHY Mpo4YMe UCTOYHWMKM NpaBa, XO0TA 3aKOH HapoAHbIX cobpa-
HWUIA KaK MCTOYHWMK MpaBa B 3TOT MEPUOA YXe nepecTaeT CyLlecTBOBaTb. Tak,
lait Bo Il B. H.3. MULWET, YTO «CEHATYCKOHCY/bT... UMEET CUy 3aKoHa» *?,
TOYHO TaK Xe W «yKa3 MmnepaTopa... MMeeT cuy 3akoHa» “*. HakoHel, u
MHEHUA OPUCTOB, KOrfja He NpoTuBOpeyat ApYr APYry, WMEKT culy 3ako-
Ha™®. Takoe ynofo6neHue NpoUYMX WCTOYHMKOB WUMEHHO 3aKOHY COXPaHM-
nocb W nosgHee, yxe B VI B. H.3., B VHCTUTYuuax HOcTuHnaHa®®®. 3Ta oue-
BUAHAA [LEMOHCTpauMa npusHaHWa B Nepuoj Knaccuyeckoro n nocTKAaccu-
YecKoro nmnpasa npuopuTeTa 3akoHa nepej APYruMyM UCTOYHMKAMKU Mpasa
ABNAETCA O4HWM M3 OCHOBHbIX [JOCTMXEHWIA apXxanmyeckoro pMMCKOro npasa,
KOTOpOe BOLWIAO B MPaBOBON MEHTANWUTET He TO/MIbKO PUMCKMUX KNacCU4eCKnX
IOPUCTOB, HO WU COBPEMEHHbIX €BPOMNENCKNX TeOPeTUKOB MpaBa.

1.6. POo/lb XXPELOB B PA3BUTUWN PUMCKOTO MPABA

Tak B ueM e 6blsla 0CO6EHHOCTL CaKpasbHbIX 3aKOHOB LLaPCKOro Nepuo-
4a? W 6biin i 3To BoOGLLE 3aKOHbI UK CKOpPee PenuruosHble Taby foknac-
coBoro o6uecTBa? HakoHel, KakOBbl KpWUTepuu, MO3BOMSIOLLNE HA3BaThb
LlapcKre HOpMbl PEIMTMO3HBIMK Taby UK BCe e 3aKOHaMU C TOYKW 3peHUs
COBPEMEHHOF0 3HauyeHWs 3Toro cfoBa? [llonbiTaemcs HaliTW OTBET Ha 3TW

BOMPOCHI B [@HHbIX aHTUYHbLIX WCTOYHUKOB.

Mo npeAcTaBneHWUO ApPEBHUX PUMANSAH, B YacTHoCTu LimuepoHa (De off.
IIl. 23), ToNbKO 60XXeCTBEHHOE MPaBO MOKOUTCHA Ha ECTECTBEHHbIX 3aKOHaX
cnpasefnnBOCTU, W CNefloBaTENIbHO, OHO MMeeT MPUOPUTET Nepef Yenoseue-
CKUM MpaBoOM, TaK Kak 3aKOHbl /l0fiell 4aCcTo He OTBeYaloT MPUHLMNY chnpa-
BeANNBOCTW. JIIO6OMLITHO OTMETUTL, YTO PUM/SHE COXPaHWW B CBOeW na-
MATW [OBOJIbHO PeanCcTUYHOe BOCMOMWUHAHME O MEepPBOOLITHOCTU, KOrja He
6blN0 HU rOCYAApCcTBa, HW YacCTHON COBCTBEHHOCTU. B TO e Bpems mepBso-

3 Gai. Inst. 1.4 senatusconsultum... legis vicem optinet.

2955 Gai Inst. I. 5: Constitute principis... Ie_%is vicem optineat. . . .
Gai Inst | 7- Responsa prudentium... id quod ita sentiunt, legis vicem optinet.

5% ust. Inst. I. 2. 6: Sed ed quod principis placuit, legis habet vigorem... (Ho 1 To, 4To

'peLunn UMNepaTop, UMeeT CUNY 3aKOHa...).
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ObITHbIi KOMMYHU3M acCOLMMPOBANCS Y HUX C 3MOXO0I HenocpecTBEHHOTO
npaBneHus 6ora Ha 3emne. HanGonee xapakTepHO 3TO MNpeAcTaBfeHUEe OT-
paxaeT Makpo6uit: «[Mpegku nocTaHoBUAWM, 4TO6GbI Xpam CaTypHa 6bin
Ka3Hoi pUM/ISH, MOTOMY 4TO FoBOpPST, Korga CaTypH »Xui B WTanuu, HUKa-
KOro BOPOBCTBA B €ro B/IAfleHMsIX He COBepllasoch NM60 No TOW MmpuuuHe,
uTO MpW Hem BOO6LLE He 6blI0 HUKAKO YacTHOW co6CTBEHHOCTU: "Befb He
6bI10 B 06bluae 3HAKOM OTMeuaTb 3eM/I0 UM MEeXOi pas3fensTb mose, Bce
oHN coobua aobbieann"*®’; 6o No Toll NPUUMHE, YTO Yy HEro B pacropsxe-

HUM HaxXOAMMOCb 06Liee MMYLLECTBO Hapofa, Npu Hem Bce O6LLIECTBEHHOE
508

UMYLLECTBO C/MYXWUIO BCEM HOAAM»

VIMeHHO naes O TOM, UYTO BCE Ha 3eMfie MPUHAANEXUT 60ry, n NexuT B
OCHOBE apxanyeckoro cakpanbHOro npasa. MIMeHHO y 6ora cnefoBano
6patb 3emMnt0 1 N060e Apyroe MMYLLECTBO B MOMb30BaHWE, UMEHHO Yy HEro
Hago 6blN0 MPOCUMTb XOPOLWEro ypoxas, 06WAbHOro MpPUNAoAa WAU 3Ha4u-
TenbHbIX goxopos (Cic. Nat. deor. Ill. 88). B ycnosuax rocnogctea Takoro
pofa npefcTaBneHuii 0cobyo ponb B 06LECTBE Mrpanun Xpelbl Kak TOMKO-
BaTenn Bonu 60ros®”. CnegyeT OTMETWTL, YTO CaKpanbHas BNacTb XKpeue-
cTBa BOOOLLe 6blna CBOWCTBEHHA OYEHb MHOFMM HapofaMm, HaxoAAWWMmcs B
cTagun nepexoja OT MepBOBLITHOCTM K KnaccoBoMmy o6uectsy®'’. Kak
otmeyvan LuuepoH (De dom. 1.1), «0OAHM U Te e nNuua PyKOBOAUAN Kak
CNyXeHnem 6eccMepTHbIM 60ram, Tak U Ba)KHEWLWMW rocyfapCTBEHHbIMU
penamu». Tlo npeAcTaBNeHUIO [LPEBHWUX, WMEHHO >Xpelbl-patres umenu
MepBOHaYaNbHO UCKIIOYWNTENbHOE MpaBO Ha 3akK1lYeHWe [0r0BOPHOro
o6a3atenscTBa ¢ 6orom (Serv. Ad Aen. 558), cnepoBaTeflbHO, TObKO OHU
VUMenu npaBo PerynmpoBaTb COLMaNbHYI XWU3Hb OOLIMHbLI B TON WUAW WHOIA
penurnosHoii ¢opme. «O6LWen3BECTHO, - nuweT WoaHH Jlug, - 4To B
LPeBHOCTN 6blAN Xpeubl, KOTOPble BNOCAEACTBUW Oblnn (3aMeHeHbl) Maru-
cTpatamMu puMckoi Pecnybnmku... WTak, Ham npeacToMT pacckasatb O
rpaXKfaHCKWX BNacTAX, a MMEHHO O TOM, KaK BnacTb MepeLwna OT Xpeue- .

%97 Verg. Georg. 1. 126.

%%Macrob. Sat. I. 8. 3: Aedem vera Saturni aerarium Romani esse voluerunt, quod tempore
quo incoluit Italiam fertur nullum in eius finibus furtum esse commissum aut quia sub illo nihil
erat cuiurquam privatum nec signare solum aut partiri limite campum fas erat: in medium quae-
rebant ideo apud eum locaretur populi pecunia communis, su quo fuissent iunctis universa
communia

%%KaserM. Romische Rechtgeschichte. Mufichen, 1967. S. 23 f.

S10Ky66ens J1.E. Ouepki NOTeCTapHO-MOAUTUYECKON aTHOrpatmu. M., 1988. C. 81 cn.
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CKOrO COCMOBUS K FPa[aHCKOW (opme» . Kak yXe OTMeyanochb Bbllle
(1.2.2), aHTukBap Jlma npusHaeT (hakKT UCMNOMHEHUS APEBHERLIMMU Xpela-
MU (DYHKLMIA MarucTpaToB «O06LEN3BECTHbIM». FACHO, 4TO B MNOAOBHBIX
BbIBOZiaX OH ONupasnca Ha nosfgHepecny6/nvKaHCKyt0 nuTepatypy. BnonHe
BO3MOXHO, 4YTO Cpefu 3TOW NMTepaTypbl He MNOCAefHEE MeCTO 3aHuman
TpakTaT BappoHa «Antiquitates», Ha KOTOpbIA MO34HWe aBTOpbl, Hanpumep
ABrycTuH, Boo6Ule AOBO/LHO YAacTO CCbINAKTCA.

OfHaKo yXe B apxauyeckom Pume Mexay >XpPeyecKUMM KOMNernamu
CYLLecTBOBaNO CBOeOOpa3HOe pasfeneHne Tpyfna, pacnpegeneHve coep
BANAHUA HAa TY UAW WHYK CTOPOHY COLManbHOM >XM3HU 06WMHbI. CoOTBeET-
CTBEHHO «0OO0XECTBeHHOe nNpaBO» [eNUIoCb Ha MOoHTUdUKanbHoe (ius
pontificium), asrypansHoe npaso (ius augurale), npaso deynanos (ius
fetiale), gnammHOB K, HakoHeL, TakK Ha3blBaeMOe MNPaBO >KEPTBOMPUHOLLE-
HWIt®?, CneayeT OCTaHOBMTLCS Ha HEKOTOPbIX MPaBOBbLIX acneKTax AeATeNb-
HOCTW OCHOBHbIX XXPeUYeCKNX KOMneruii: aBrypos, MOHTU(HMUKOB M (eLmnanos.
3t konnerum B Pume VIII-V BB. [0 H.3. WUMENU 3HAYUTENIbHble MONHOMO-
yns, a TakKXe MpaBO HanOXMWTb 3anpeT Ha Nb6oe fiedHWe Kak YacTHbIX NNL,
Tak U MarucTparos, Hapylualouiee yCTaHOBNEHNA 6OroB B HaxXOAALWEMCA NOS
Haf30pOM KOHKPETHOM Konneruu npase. [naBHOe pa3feneHne XPeyeckoro
npasa COBMajaeT C pasfefieHMemM caMoii PUMCKOW pennMrum Ha fiBe OCHOBHbIE
yacTu, 0 yem LimuepoH nuweT cnegytowee: «Bca pennrms puMmckoro Hapoga
pasfeneHa Ha XepTsonpuHoweHua n aycnuuuun» (Cic. De nat. deor. I1l. 29).
Boiwe y)Xe 0TMeyanochb 3HayeHwe, KOTOpPOE urpanu aycnuuum npu npoue-
Lype NPUHATUSA 3aKOHOB, & XEepTBOMPUHOLIEHNS - NPU ONpejerieHnn CaHk-
LMW NPOTMB HapylIMTeNns 3akoHa. B mepBOM cfiyyae BaXKHeMWY pofb Wr-
panu asrypbl n BbipaboTaHHOE UMK aBrypanbHoe npaso. Ha xapakTepe ges-
TENbHOCTM aBrypos M WX ponu B npouecce POPMUPOBaHUSA WU PasBUTUSA PUM-
CKOro npasa CrefyeT OCTaHOBUTLCA B NEPBYIO OYepefb.

1.6.1. ABrypbl 1 cyge6bHas gMBuMHaLUuUA

[JeAaTenbHOCTb aBrypos 6blfa CBA3aHa C rafaHusaMu, T.e. C BbISiIBEHUEM
BO/M 60XecTBa OTHOCUTENbHO TOFO WAW MHOTO0 HamepeHws nwogeil. Cornac-
HO UwuuepoHy (Cic. De leg. Il. 21), cakpanbHble 3aKOHbl [aBanu aBrypam

1 Lyd. De magistr. 1 pr: ‘lepeaq yeVeaGai To itpiv XO0iX; iXIXepov~ apxovxagq wo
‘Pcopauov NICANTENPATOC; OVSEVI xaiv navxoov fYVOR|xai... Liaxe wcoaoutov Jtepi xcov SOAM-
xikwy d(pTyyflcaa9ai Enopctimyv Kai OXi An0 iepaxiKfji; xa/leax; eni To JKAITIKOV pExecpmi-
aav ayfjpa.

*!“Berger. lus divinum // RE. Bd 10. St., 1919. S. 1215.
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npaBo pacnycTtuTb HapogHoe co6paH|/|e, 00bABUTH HEYroaHbIMun 60Fy BbI6S(I)l-1

pbl TOFO MAW MHOTO MAarucTpara u gaxe OTMEHUTb Y)XXe NPUHATbIE 3aKOHbI
ABryp obnagan npaBoM Hanaratb OMpefeneHHble WTpadHble CaHKUUKU B
BUge Tpeb6OBaHMS OYUCTUTENLHOTO >KEPTBOMPWMHOLIEHWA Ha NiuL, nocny-
XMUBLWKX MPUYMHON HefoBONbCTBA 6OoxecTBa. CneunanbHblli CakpaibHbI
3aKOH rnacwn: «Bce TO, uTO aBryp 06bABUT HeMpaBU/bHbIM, 3anpeTHbIM,
NOPOYHbIM, 3M10BELLMM, Aa HE OYyAeT BbIMOHEHO W COBEPLUEHO; KTO OCAylua-
eTcs, fia OTBETUT ronosoit»°*. Mbl yxe oTmeuanu, uyTo LluuepoH, npusea-
LN TEKCT 3TOr0 3aKOHA, YKas3blBaeT Ha TO, YTO OH Hapagy C Apyrumu ca-
KpanbHbIMW 33aKOHaMW MpakTU4Yecku B3AT M3 3aKOHOAATeNbCTBa BTOPOro
pumckoro uaps Hymbl Momanans®®. To ecTb, M0-BMAMMOMY, M B LLapCKOM
Pume HapylleHMe cakpanbHbIX 3anpeToB PUMCKMUX aBrypoB Befl0 K TAXKENbIM
NpaBOBbIM CaHKLMAM - CMepPTHON KasHW. He cnydyaiiHo nostomy LiuuepoH,
cam fBNAACb aBrypom, Npuaasan 3TOW >XPeyecKol KOMneruu ctonb 60/bLioe
3HauyeHue, nojyepkmBas, 4To U «uapu 6bian asrypamu» (Divin. 1. 89). Ho
[eaTeNbHOCTb aBrypoB He 6blfa CBfi3aHa HW C MNPUHECEHWEM KpOBaBbIX
XKepTBOMPUHOLLEHWI, HU C MOK/IOHEHWEM cTaTysm 60ros. VX xpamom fBns-
Nnocb Kak 6bl camo He6o.

Konnerus aerypos npegcTaBnsieT HaubonblinWiA UHTepec npu m3yde-
HUKM nNpobaem pasBMTMUA PUMCKOTO apxaumyeckoro npaea. Pumckue aBTo-
pbl, Kak Mbl 3TO YBWAWM HWXe, MpuAaBanu 3TOW KONnernu Bepyluee,
NepBOCTEMEHHOE 3HAYeHWe Cpefn APYTMX XKpeyeckux Konnernii. OpfHako
HEKOTOpble COBPEMEHHbIE Y4YeHble CUMTAIOT, YTO aBrypbl, Kak U npouune
Xpeyeckne KOMNeruu, Haxoguancb €cnv He B MOLYMHEHUM BEPXOBHOrO
NOHTM(MKa, TO MO KpaiHei Mepe B 3aBUCMMOCTU OT BEPXOBEHCTBYIOLLEN
B caKpanbHbIX Aenax Komnernn noHTugukos®®. Ha 3ato cnegyeT Bospa-

TOAM. CMOpUKOB B CBOel cTaTbe «OnpefeneHre OrpeLHoCTy aycnuuuii aBrypcKoi
Konnervei» (AHTUYHOCTb EBponbl: MexBy3. cb. Hayd. Tp. Mepmb, 1992. C. 78-85) nbiTa-
eTCA ONpPOBePrHyTb LiMLepoHa, KOMMEHTUPYS HEKOTOPble KOHKPETHble Cly4aun, OfjHaKo A
ybexpaeH, 4To B AaHHOM Ciyyae y Hac ropasgo 60/blue OCHOBaHWi BepuTb LinuepoHy,
X0TA 6bl MO TOW MpUYMHE, 4TO B pacnopsxeHun LiuuepoHa 6bi10 Hewnsmepumo 6onbLue
KOHKPETHbIX MaTepuanos, HeXxenu y noboro CoBpeMeHHOro MCTOPUKa.

54 Cic. De leg. II. 21: Quaeque augur iniusta nefasta uitiosa dira deixerit, inrita infec-
taque sunto; quique non paruerit, capital esto.

5 Cic. De leg. II. 23: Non muitum discrepat ista constitutio religionum a legibus Nu-
mae nostrisque moribus (3Tu ycTaHoBNEHUA HACYET pPeurui Mano 4em OT/MYaOTCA OT
3aKOHOB HyMbl 1 Halux o6blyaes).

518 Hemmposckuii AWM. Mpaeonorus n KynbTypa paHHero Puma. BopoHex, 1964. C. 135;
Masik/1. Pum nepsbix uapeid. C. 249 cn.
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[nasa nepsas. Bo3sHukHOBeHWe npasa B VIII-VIBB. [0 H.3.

3UTb, YTO XOTA BAUAHME BEPXOBHOrO0 MNOHTU(MKA Ha BCe cakKpabHble
WUHCTUTYTbl W 6bIN0 4pe3BbluaiiHO BENMKO, OAHAKO TaK Ha3blBaemoe aBry-
panbHOe NpaBO He BXOAWNO B Chepy WX HENOCPeACTBEHHOrO KOHTPONS.
HwnkTo, faxe cam puUMCKW Lapb, He MOr OTHATb Yy aBrypa ero caHa, Tak
KaK CYMTanocb, 4TO OH MOAYYMA WCKYCCTBO NpeABuaeHus Oyayuiero ot
camoro KOnuTepa, 6ygyuM ero COBETUMKOM W momowHukom®’. [flaxe B
cny4yae YronoBHOro MNpPecTyn/ieHWs Henb3a 6bl10 NWWKUTL asBrypa ero
XXPeuyeckoro caHa B otnunume ot nboro gpyroro xpeua (Plut. R. gq. 99),
faxe NOHTU(UKA. Kpome TOro, roBops O COOTHOLEHMMW BNacTW aerypa u
MOHTU(MKA, HEO6X0AMMO elle pa3 NOAYEPKHYTb pasfeneHne uUx QyHK-
uuii. Ecnu noHTMMK KOHTPONMPOBAN BCe BUAbI KPOBABbIX XepPTBOMpPU-
HOLWeHW, To aBrypy BoO6LEe ObINO 3anpeleHo MPUHOCUTL B JKEPTBY
XUBOTHbIX; €CAN MOHTU(HMWK KOHTPOAMPOBaN KynbT MEPTBbIX W KyabT
noA3eMHbIX 60roB, To aBryp obpalian CBOM B30Pbl K Heby ANnA MHTepnpe-
Tauun 3HameHnii KOnutepa®®. Ecnu NOHTU(MKM 6biAM NpU3BaHbI 6AKOCTM
0bbluan nNpeakoB, Takum 06pa3oM anennupys K NpoOWAOMY, TO asrypsbl

o6pawan ceou B30pbl K Oyayuemy. WM3bupanucb aBrypbl NocpeAcTBOM
519
KoonTaumu , T.e. HE3aBWCUMQ, OT BO/MM CeHaTa M Hapoda, a NoToMy He

Obl/IN MOAOTYETHbI B CBOMX [eACTBUAX HW TOMY, HU Apyromy. Hao6oporT,
onuMpasch Ha 3HamMeHMs BoAM KOMWTepa, OHWM MOF/W yCTaHaBAMBAaTb Penu-
rMO3HbIE 3ampeThbl XpelaMm, MarucTpaTtamM M HapoAHbiM cobpaHusm. B To
e Bpems B ONpejefNeHHOM BefeHWM aBrypoB, TaK e KakK MOHTU(WKOB,
Mno-BUAVMOMY, HaxXOAWAWCb W [efa HEeCKOJbKUX [APYTrUX CheunanbHbixX

22847 - - - =T
Cic. De leg. Il. 21: Interpretes autem louis optumi maxumi, publici augures (Iocy-

[ApCTBEHHbIE >KE aBrypbl, TonKoBaTenm Boau KOnuTepa Bcebnaroro Bennuaiiwero)', Cic.

De leg. Ill. 43: Est autem boni auguris meminisse <se> maximis rei publicae temporibus
praesto esse debere, louique optimo maximo se consiliarium atque administrum datum...
(Jonr xopoLuero asrypa - NOMHUTb, 4YTO BO BpeMeHa BadKHeMLUMX COObITWIA B rocyaapcT-
BE eMy creflyeT OblTb Ha MecTe M YTO OH HasHauyeH COBETUMKOM W cny>kuTenem HOnu-
Tepy Bcebnaromy Benuuaiiemy...).

518 |/IMeHHO B 3TOM CMbICAE crieayeT NOHMMaTb CoBa JINBUA O TOM, 4TO HyMa «Bce YacT-
Hble 1 OBLLECTBEHHbIE XXePTBONPUHOLLEHNA NMOAYUHWA peLleHusM NoHTuguka» (Liv. 1. 20. 6:
omnia publica privataque sacra pontificis scitis subiecit), Tak kaK BCeg 3a 3TUM YTBepXAeHUEM
PUMCKMA UCTOPUK MOACHAET, YTO [ENOM MOHTU(UKA 6bIN0 PasbACHATL Ky/bTOBblE 0BPAAbI,
COBepLUaeMble HebOXMTeNAMM, MpaBuna norpebeHni A U cnocobbl YMUNOCTUBATL MOA3EMHBIX
6oros, a fienoM Laps-aBrypa - NPOACHWTb XapakTep MPUHUMAEMbIX B pacyeT 3HamMeHuid mo-
cpeacTsom aBrypuid (Liv. 1.20. 7).

% Nnwe B 103 T. A0 H.3. 3aKOH Nnebeiickoro TpuByHa MHes Jomuuns AreHobap6a nepe-
Hec BbIGOpbI aBrypoB B HapogHoe cobpaHue (Wissowa G. Augures 11 RE. H. 2. St, 1894.
S.2318).

1.6. PoAb >KpeLoB B pasBUTUM PUMCKOro npasa

XPeyecknx Konnernwin. 3T0 KONMerns rapycnukos - 3TPYCCKWUX ragatenei
MO BHYTPEHHOCTAM >XMBOTHbIX, 3TO MNyAnapuu - Xpeubl, NpegHa3HayeH-
Hble OCYLLECTBAATb rafaHus no KOPMAEHMWIO Kyp, 3TO CUBMW/MMHbI XpeLbl,
T.e. TaK HasblBaeMble WHTepnpeTaTopbl npefckasaHuii CMBUANUHBIX
kHUr®®. HakoHel, B pacnopsXeHUM aBrypos 6biAM MoCbiNbHbLIE (viatores)
W rnawataun, cO3blBaBlUME Hapoj ANS COBepLIeHWS PeNMTMO3HbIX pUTya-
NOB U MpPOBEEHNA HapOAHbLIX co6paHmnit®®,

[axe caMy WHCUTHUK, T.e. 3HAKW OTAWYMA aBrypoB - KPUBON poMynoB
XKe3n W uapckuii NnypnypHblid nnaw, - Tpabes, yKasbiBalOT Ha WX LApCTBEH-
Hoe Benuune®??, epBOHa4YaNbHO, MO-BMAMMOMY, aBrypbl 6bIAN FNABHLIMM
XpeLam pUMCKoro Hapoga®’®. VIMeHHO aBrypbl NPOM3BOAMAM TOPXKECTBEH-
HbI puTyan nHaerypauun uapeit (Liv. I. 18. 6. 10) n camu BCTynanu B CBOKO
MOXM3HEHHYIO [0/MKHOCTL MOCPeACTBOM MHaBrypauun®®®. MpoBoaMaM OHM
MHaBrypauu n Apyrux peuos, Hanpumep ¢namuHoB HOnuTepa, Mapca,
KBMpuHa, a Takxe Lapa CBALIEHHOAeMcTBNIA®®®. HakoHel,, cam BOMpPOC O
COOTHOLLEHUW aBTOpMTETA aBrypoB WM MOHTU(MKOB B Lapckuli nepuog 6bin
He 0cO6eHHO akTyaneH, TakK Kak uapb 06bl4HO cOBMelan B cebe M 3BaHue
aBrypa, ¥ LO/MHKHOCTb BEPXOBHOIO NMOHTU(MKA, & MOHTU(UKN B 3TOT NEPUOA,
no npuBefeHHOM Bbile Tabenu O paHrax >XpeuoB, HaxOLWUAWUCb NNWb Ha
nATOM MecTe nocne uaps v GnaMmHoB. BnonHe gonycTtumo, 4TO B KOMEruu
N3 natM  aerypos®® Lapb BbIAENANCA Kak BepXOBHbI aBryp (augur
maximus)®?’. B ciydae ecnau uapb He ABNANCA aBrypoM, Kak, Hanpumep, Laphb
3TPYCCKOWN AnHacTuM TapKBUHWIA [peBHWIA, TO aBryp Mor BCTYNWUTb B CNOP C
camyM LapeMm, Kak 3TO CAY4YMIOCb CO 3HaMEHUTbIM aBrypom ATTOM HaBuem
(Liv. I. 36. 3-6). /1l060NbITHO OTMETUTb, YTO LLapb UMEHHO 3TPYCCKON fWHA-
CTWM MepBbIM NONbITancA NpeHebpeyb 3BaHWEM aBrypa. UTo6bl NOHATL Mpu-
YMHbI 3TOr0, HEeO6XOLMMO PacCMOTPeTb FPeyeckoe BMSHWE Ha aBrypanbHOe
npaBo B APEBHeRLLNi nepnog.

20 e HeTywmn N.B. OuepK pUMCKMX roCyapCTBEHHbIX ApeBHOCTel... C. 735 cn.

%21 \Wissowa G. Augures... S. 2322.

522 CM. 06 3TUX MHCUFHNAX Ljapeii Bbiwe, 1.2.1.

52 HeTywnn W.B. Ouepk pUMCKMX rocyAapcTBeHHbIX ApesHocTell... C. 739.

2 jv. XXVII. 36. 5; XXX. 26. 10; XXXII1. 44. 3; Cic. Brut. I; Suet. Cal. 12; Dionys. 1I. 22.

525 \Wissowa G. Augures... S. 2326.

526 CornacHo Tpaguuumi, PoMyn usbpan Tpex aerypos, Hyma yBenuumn ux 4ncio 4o natm
(Liv. X. 6; Cic. divin. I. 15; de rep. Il. 14. 26), B 300 r. 40 H.3. N0 3aKOHY OryfbHUsA UX CTan0 9
(4 natpuuma n 5 nne6ees), a Cynna fosen umcno asrypos o 15 (Liv. ep. 89).

522 \WissowaG. Augures... S. 2322.




[nasa nepsas. BosHukHoseHwe npasa B VIII-VI BB. f10 H.3.

1.6.1.1. BHewHue BUAHUA

O rpeyeckom BAWAHWUWU Ha PUM WU pPUMCKOE MNpaBO HamMcaHO MHOTO
KaK B OTe4ecTBEHHOIi, Tak n B 3apybexHoii nutepatype®?®. OpgHako, Kak
npaBuio, B 3TON NuTepaType peyb WMAET O JOCTATOYHO NO3JHEM BAUSA-
HUW, OTHOcAWwemMcA yxe Ko Il, B nyywem cnydae K Il B. go H.3. Korga
XKe TOBOPAT O BAUAHUAX apxaumyeckoill 3MOXW, Ha MepBOM MecTe CTOAT
aTpyckn®®®. UTo M roBopuTb, BAWAHWE 3TPYCKOB, OCOGEHHO B 3MOXY
npaBfeHNs 3TPYCCKOW fWHacTumM, Heocnopumo. OfAHAKO B aHTUYHOIA
Tpaguumn CcyllecTBOBaNo ycToinumsoe ybexaeHue B rny60Kom rpede-
CKOM BAMAHWW VMEHHO Ha apxauyeckwii Pum BoOOGLle M Ha pumckoe
npaBo B YacTHOCTWU. Kak, Hanpumep, MOHATL creayowme cnosa [uUoHU-
cua FanumkapHacckoro (1. 90. 1): «PumnsHe e roBOpAT Ha Hapeuyunun He
BMO/HE BapBapCKOM W He COBEPLIEHHO 3/IJIMHCKOM, HO Ha KakKoM-TO
CMelWwaHHOM M3 06oux, 60/blias yacTb KOTOPOro - 301MiACKas. EAuHCT-
BEHHOE, YTO OHW NOYTM HE BOCMPUHANM U3 MHOTOYUCIEHHBLIX B3aWMO-
CBA3el, - 3TO NpaBWNbHOE NPOM3HOLWEHME CNOB. B OTHOLWeEHUM Xe Bce-
ro O0CTa/JibHOro ecTb MNPU3HakKuM (UX) 3NAMHCKOTO MPOUCXOXAEHNA»?
N3BecTHO, 4TO AMOHUCMKI A 6bln He TONbKO MCTOPMKOM, HO W MpeKkpac-
HbIM (DUIONOTOM, 3HAKOWMM KaK rpevyeckuil, Tak u naTUHCKNU A3bikn®®,
cnefoBaTenbHO, €ro yTBepXAeHWe O CWIbHOM BAWAHUU 30NNIKCKOTO
fvanekTta rpeyeckoro f3blka OTHIOAb He ro0n0Ccn0BHO. KOHeYHo, crnoBa
[OvoHucua He cnepyeT noHWmaTb OyKBaNbHO, OfjHAKO, HECOMHEHHO, B
HUX eCTb paLuMOHanbHoe 3epHo®>. Bnpouem, Takoil W3BECTHbLIA OTeuecT-
BEHHbIA anurpaducT, kak npod. E.B. depopdsa, BNonHe ybeauTenbHO
npoAeMoHCTpMpoBana B CBOMX paboTax WMMEHHO [peBHelillee BAUAHUE

228

¥ Mokposckuit M.M.  McTopus pUMckoii nutepatypbl. M.; /1., 1942. C.18-20; Wa-
szinkJ.H. Zum Studiv-.n der griechischen Einflusse in der lat. Literatur // Antike und Abendland.
1960. Ne 9. S. 109-122; Prinsheim F. Griechischer Einfluss auf tias romische Recht // Bulletino
dell'istituto di diritto romano. Terza ser. N 2. 1960. P. 1-17; Humm M. Les origines du pythago-
risme romaine. Problemes historiques et philosophiques // Etudes classiques. Namur, 1996.
T. 64. Ne4. P. 339-353.

%2% De Martino M. Storia arcaica e diritto romano privato IIR1DA. Ne4. 1950. P. 387A408.

¥0FascioneL. 11 mondo nuovo... Vol. I. P. 33-40; Co6onesckuii CW. [vonucuii Manukap-
Hacckuii | Victopus rpeyeckoid nutepatypsl. M., 1960. C. 156. Cm. Takke Dionys. 1.7.2.

531 O KOHLIENLMM FPEeYecKoro NPOMCXOXAEHNS PUMAAH HAMMCaHo OYeHb MHOTO. TMpekpac-
HbIi 0630p Hay4HOI NUTepaTypbl N0 3TON TeMe faeTcs B cTaTbe: GabbaE. La «Storia di Roma
arcaica» di Dionigi d'Alicarnasso // ANRW. 11. 30. 1. Berlin; New York, 1982. P. 799-816. Cm.
Takxe Strab. V. 3.3; 5; Serv. Ad Aen. |. 292.

1.6. Ponb >Kpeuos BpasBUTUM PUMCKOro npasa

FPeYecKoro A3blka Ha NaTbiHb>2. MHOrMe COBPEMEHHbLIE 3TUMOOrnYe-
CKUe ucClefoBaHWA B 061acTM COLMANbHO-3KOHOMWUYECKOW U topuau-
UECKOW NeKCUKM TakXe 0GHapyXuBaloT rny60Koe BUsHUE TPeYecKoro
A3blKa Ha apXauyecKylo naThiHb>®. Kak M3BECTHO, NMPOHUKHOBEHWE Off-
HOro s3blka B APYroii - CBWAETENbCTBO KaK MUHWMYM CU/bHelLlero
KYNbTYPHOTO B/WSHUSA, TaK KakK C/l0Ba M3 UYYXOro s3blka NpUXOAAT
MUWb BMECTE C YCBOEHWEM UX MOHATUIHON Harpysku. Bnpouem, Kak
apXeosiorMyeckme OTKPbITUS MOCAEAHUX [AeCATUNeTUA, Tak W MHOrO-
UNCNeHHbIE HayYHble WCCef0BaHUS MOATBEPXAalT rny6oKoe B3auMo-
MPOHWKHOBEHWE KYMbTYyp W CO3faHUe OO6LeNTaNIACKOTO Ky/NbTYpPHOTO
KOliHe WMEHHO B apxandeckuii nepuog >,

XoTenocb Obl OCTAHOBUTBLCA NNLLL Ha OfHOM, XOTA U BECbMa BaXXHOM,
NPOSBNAEHUN 3TOFO BAWAHWA - BO3LEWCTBUM 3anafHOrPeyveckoi KynbTy-
pbl Ha puMckoe aBrypanbHoe npaso VII-V BB. A0 H.3. AuoHucuii Manu-
KapHacCKMil B KayecTBe BaXKHeillero aprymeHTa 6/1M30CTM PUMCKOT0O K
rpeyYeckoro HapofoB YKa3blBaeT Ha pasfiNyHble PENUTU03Hble KYNbThl,
WAEHTUYHbIE Y 060Mx Hapodos®. [leiicTBUTENbHO, XOPOLWO WM3BECTHbI,
Hanpumep, TakK Ha3blBaeMble apreiickue Mmecta B Pume u apreiickue
KEPTBOMPUHOLIEHNA, COBEpLIaeMble Mo rpeyeckoMmy putyany®*®. Ho oco-

%2 pepoposa E.B. BsefjeHre B naTuHCKy'o anurpaduky. M., 1982. C. 48-61; OHa >ke.
PaHHAA natuHckas nucbMeHHocTb. VIl BB. f0 H.3. M., 1991. Cm. Takxe: MogecTos B.
Pyimckas nucbMeHHOCTL B nepuog, Lapeid. C. 1-26.

5% MommseH T. WcTopus Puma. T. 1. M., 1936. C. 26; Masik UJ1. PUM nepBbIX Liapeii.
C. 81-83; KornemannE. Romische Geschichte. I. 2. Aufl. St, 1941. S. 96 f.; Delz G. Der gri-
echische Einfluss auf die Zwolftafelgesetzgebung // Museum Helveticum. T. 23. 1966. Ne 2. S.
69-83; PeruzziE. Money in Early Rome. Firenze, 1978; Idem. Prestiti micenei in Latino // Studi
Urbinati. Ne 13. 1973. Suppl. ling. I. P. 7-60.

534 Altheim F. Griechischen Gotter im alten Rom. Giessen, 1930; Idem. Geschichte der
lateinischen Sprache bis zum Beginn der Literatur. Frankfurta M., 1951; Pasquali G. Preistoria
della poesia romana. Firenze, 1936; Norden F. Aus altromischen Priesterbiichern. Lund, 1938;
Mazzarino S. Dalla monarchia alio Stato repubblicano. Catania, 1945; Tondo S. Profilo di storia
costituzionale romana. 1. Milano, 1981. P. 38-43; VociP. Diritto sacro romano in eta arcaica //
SDHI. Ne 19. 1953. P. 84 s. O6 apxeo/0rMyeckux OTKPbITUSX CNef0B MUKEHCKOW Ky/bTypbl B
Nauym cm.: PeruzziE. Mycenaeans in Early Latium. Roma, 1980.

% Dionys. I. 5. 1: B 3TOM COUMHEHMN 51 0BeLLal0 NOKasaTh M TO, YTOPUMISHE CaMM SIB-
NATCA 3NMMHAMK, & He COpPOAOM U3 OYeHb CcnabblX MUK HE3HAYNTENbHLIX HapodoB» (Mep.
W.J. Mask); VII. 70. 1: ..f1He JOMKeH 060ATN BHUMAHWEM PUTYanbl, UCMONHSAEMbIE PUMAS-
Hamu B CBA3W C 3TUM MPA3LHUKOM... YTOObl YOeanTb... YTO Hapofbl, KOTOPbIE COEAUHUNNCH
npu ocHoBaHuu Puma, 6binn 3nIMHamMK, OTMpaBfeHHbIMU U3 Haubonee U3BECTHLIX MECT, a He
Bapsapamu unn 6poaaramu.

53 Cm. Bbiwe, 1.4.2.
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nasa nepsas. BosHuWkHOBeHWe npasa B V1I1~V1 BB. [0 H.3.

6€HHO CWNbHO B aHTUYHOW, KaK rpevyeckoil, Tak M PUMCKON, Tpagjuuum,
y6ex/aeHne B TOM, YTO NereHAapHblii OCHOBaTeNb PUMCKOF0 CakpanbHOro
npaeBa - uapb Hyma Momnununii - 6bin YyY4EHWKOM rpeyeckoro dunocoda
W nonuTuyeckoro geatens Mudaropa®®’. /i060NLITHO, YTO camMn ApeBHUE
aBTOPbl MPEKPACHO MOHWMaNW BCIO HENenocTb TaKoro ybexneHus, Befb,
cornacHo Tpaguuum, Hyma xwun 3a 140 net go nosasneHua Mudaropa B

WNtanun®®, Tem He MeHee MHOrMe aHTWU4YHbIE aBTOPbI, B 4AaCTHOCTM Linue-
539

pOH , OTMeyalT WAEHTUYHOCTb WNM BAM3KOe CXOACTBO aKyCM YYeHUs
Mugparopa n cakpanbHbiXx HOpM Hymbl. Oco6eHHO K306MnyeT NOA06HbLI-
MW, OTHIOfb HE MYCTbIMW CPAaBHEHUAMW COYMHEHME 3HATOKa W nocnepfo-
BaTena nudaropensma Mnytapxa®®. O6BLACHNTL 3TO CXOACTBO NMlLb
nosfHeidlinM rpedeckum Bauanuey Il1-11 BB. [0 H.3., Kak 370 fenaloT
HEKOTOpPble COBPEMEHHbIE yYeHble ', He MNpefCcTaBNAeTCA BO3MOXHbIM Ha
TOM OCHOBaHWW, 4YTO CXOfHblE YEpTbl HeCyT B cebe 3/1eMEHTbl MMEHHO
MPUMUTUBHOMN, [OrocyfapCTBeHHOW wugeonorun. [losTomy  Hanuuue
CX0fCTBa cneAyet 06BACHATL APYrumMu npuymHamu, OCTaHOBUMCA NULLIb
Ha OAHOI U3 HKX.

v, 1. 18. 2: HacTaBHUKOM HyMbl, 38 HEMMEHMEM HWKOrO MHOrO, NI0XKHO HasblBAIOT ca-
mocualudgaropa... (nep. B.M. CmupuHa).

%% Cic. De rep. Il. 28-29: Bce 3T0 HeBepHOo, MaHumMii, 1 He MPOCTO BbLULITUNEHO, a Bbi-
MbILLNIEHO HEBEXKECTBEHHO U Heyeno... Mucharop Brepsble npuexan B MTanmio npubamsuTensHo J
uepe3 140 neT nocne cmepTu Hymbl (nep. B. opeHLwTeliHa).

% Cic. Tuscul. IV. 2-3: PaccmMaTpusas 3aHSTUS Haykamu, i MO MHATUM MpU3HaKaMm
BUXKY, YTO OHUY Hac, XOTb W BOCMPUHATbIE CO CTOPOHbI, OblMM He TONLKO 3aUMCTBOBA-
Hbl, HO W COXpaHeHbl Mpa3BUTbl. Ha BuAyy Hawwux npegkos 6bin cam Mudarop... OH >Kun B
WTammn B Te camble rofpl, Korga 3HameHuTbId... Jlyuuit bpyT ocsobogun oT uapeil Haiue
0TeYyeCTBO. YueHue Mucparopa... MNPOHMKMO... W B Hallle rocyfapcTBO; U 3TO He TONbKO
Npearnono>eHne, HO [0Kas3blBaeTCA MHOTUMWU MpusHakamu. KTO nosepuT, 4TO B Te
camble rofbl, Korga « MTamn usena 6OMbWMMM U MOTYLIECTBEHHbIMU ropojamMu Tak
HasblBaeMas Benukas Mpeuysi, a B Hell He 6GbiNO MMeHM rpomye, Yem crnepsa Mudparopa, a
noToM nudharopeiieB, - YTO B Te FOAbl CAyX HaWWX 3eMNSKOB OCTasancs 3aMKHYT ana
TUX yueHellunx peyeii? (3) S Jadke fymalo, UYTO WMEHHO M3-3a MPEKNOHEHUs nepef
nudparopeiiamn K WX Yucly NO3AHEALIMMU MOKONEHUAMW Obln NpUYMCAeH Haw Lapb Hy-
Ma... oA MHHBIX cnefoB nudaropeiLieB MOXKHO CO6paTh MHOXECTBO... (nep. M. [acna-
poBa).

Pyt Numa. 8; 14; 18; 22,

%1 Cwm., Hanpumep: Bo6posHMkoBa T.A. CumnuoH AdpukaHckuii. KH. 2. BopoHex, 1996.
C. 46 cn.; BucetJ. Recherches sur la Iégende sabine des origines de Rome. Louvain; Kingshasa,

1967. P. 138 ss.; GrilliA. Numa, Pitagora e la politica antiscipionica // Politica e religione nel
primo scontro tra Roma e I'Oriente. Contributi dell'istituto di storia antica. Ne 8. Milano, 1982.
P.186-197.
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1.6. Pomb >KpeLoB Bpa3BUTUM PUMCKOro npasa

XoTta Mudrarop n 6bin npuwenbuem n3 Camoca, NpuBeswuM ¢ coboi
acTpoNOrui Xxanfees, TreOMETPUI0 erunTaH U MaTemMaTuky QUHUKWIA-
ues®?, ogHako 6onee BCEro OH MPOCNABMICA WMEHHO «HayKoOli 0 XepTBo-
NPUHOLWIEHUAX W TOPXKECTBEHHbLIX BOrocnyxeuusx» . Kpome Toro, oa-
HOI U3 rNaBHbIX ero akycm (mpaBun) 6bl10 0J0OpeHMEe «BEPHOCTU OTeue-
CKMUM 06blYaAM M ycTaHOBNeHWAM» ***. [laBHO OTMeueHOo, uTo nudarope-
n3M Ha tore Ntanum B VI-V BB. A0 H.3. NpeACTaBAsin co60i «3aMKHYTYH
apuCTOKpaTMuecky cekTy»?'*. CnegyeT nuwb [06aBUTb, 4TO, KaK BCS-
KOe apucTOKpaTWyeckoe Y4YeHWe apxaumyeckoi 3anoxu, nugaropensm 6bin
[OCTAaTOYHO KOHCepBaTMBEH W o0b6palleH Ha coxpaHeHWe oOblyaeB npef-
KoB. [eiicTBMTeNbHO, efBa Nu Takue Taby MudaropoBoil Hayku 0 XepT-
BOMPUHOLLIEHNAX, KaK «yMaBLIero He MOAHWMATb», «HE MnpukKacaTbCd K
6enomy netyxy», «xne6 He pasnambiBaTb» (Aristot. De Pyth. fr. 195
Rose), «ApMO He nepelwarunsaii», «B03fepXxuBaica oT 6060B» (Jambl.
Protrept. 21. P. 106, 18 Pist.) u T.n., 6b6IAM BHOBb NPUOBPETEHHBLIMU KPO-
TOHLAMW cakpanbHbIMU HOpMamu. CKOpee BCEro nugaropensm CnoXxun-
cf Ha 6ase CAMAHUA MECTHbIX MTaNUACKUX U TPevyecKnX PennruosHbixX
0bblyaeB ¥ ycTaHOBNeHMil. Ha 3To o6pawan BHMMaHue ewe T. Mowm-
m3eH®*®, ccbinasch Ha 3HaMeHMTbIe 3aKOHbI fNereHgapHoro uaps Wrana,
npas/feHWe KOTOpPOro Tpaguumsa oTHocuT Ko Il Thic. fo H.3. [eicTBUTENb-
HO, ApWUCTOTeNb f0Kanu3yeT ULapCTBO WTana B HOXKHOW OKOHEYHOCTU

Wtanum mexgy CkuaneTuiickum u flameTuiickum sanueamm®’, T.e. Kak

%2 porf. Pyth. 1: MHecapx 0TBe3 ero B Tup v npusen K xanaeam, rae Mudarop v osnaden
BCEMM WX 3HAHWAMUW. Y rpeyeckoro tunocoha AHakcumaHapa MUneTckoro oH yuuncs reomet-
pun 1 actpoHomuu (Porf. Pyth. 11). B nocnefHee Bpems BOCTOUHbIE MyTeLLECTBUSA 1 3aUMCTBO-
BaHWA Mudaropa noaBepratoTcs COMHeHUIO, cM.: XXMyab/1.4. Mudarop v ero wkona. J1. 1990,
C.18-28.

% Isocr. Busir. 28: Mudparop n3 Camoca... B 0CO6EHHOCTY OT/ANYNACA PBEHUEM, C KOTO-
pbIM NOABM3AYCH B HayKe O >KEPTBOMPUHOLIEHUSX M TOPXKECTBEHHbIX GOrocny><eHusx, co-
BepLUaeMbIx B xpamax (nep. A. Jlebesesa).

S Aristox. fr. 34 Wehrli; Jambl. De vita Pyth. 176. )

5 AnppeestO.B. Apxaunueckas peuvs // Wictopus Esponbl. T. 1. M, 1988. C. 257; cm.
Takke: XKmyab 1.9, Ykas. cou. C. 30 cn.; YaHbiwes A.H. Utanwniickas gunococms. M., 1975.
C. 31-38.

%®MommseH T. VicTopus Puma. T. 1. M., 1938. C. 122-134.

S prist. Polit. 1329b, VII. 9. 2-3: rcepi KpT”. apxaia 8& eoucev eivai Kai xrov
awrouioov f TAniq| Ta pev rcepi Kpfrcriv yevopeva nepi 1W Mivco [3aaiA.eiav, Ta 8e
nepi Tt 'IxaXiav noAJldp safdatoTepa Toutcov. cpaai yap oi A.oyioi Xxwv ékel KaTobK-
osvtcov TxaXov tiva yevéaGai PaaiXea Trio Oivouplag, &' 0if To Te ovopa ueTaOa-
ACvirg  Livfl, oovr Oivonpwv KATisfivai Kai Tt extTv Tawrly xfi- ! pormy
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pa3 B paiioHe r. KpoToHa - ueHTpa nudaropeiiues. CornacHo ApucToTe-
no, WTan, Kak MUHMMYM COBpPeEMeHHUK MuHOCa, BBeNl cpefu MNpoyux
3aKOH O CUCCUTMAX, WHCTUTYT, 3aHMMaBWWIA B nudaropensMme 4yTb M He
LeHTpanbHoe MecTo. JI06ONbLITHO, YTO, MO MHEHWIO ApUCTOTENd, 3Tu
3aKOHbl VTana npumeHAnnch Koe-rae Ha tore Atanuu ewe n B ero spems.
MN3BeCTHbl MHOrOYMC/IEHHbIE NereHAbl, u3naraemble 3anafHorpeyecknumu
uctopukamm V B. A0 H.3., Hanpumep AHTUOXOM CupakKy3CKWM, CBA3bI-
BaloLWMe POACTBEHHLIMU OTHOLWEHUAMK Uapeill WTana u JlaTuHa, a Takxke
OCHOBaHWe ApeBHellwero, fopoMynosa Puma ¢ npasneHvem WTtana u ero
notomkos>®. Takum 06pasom, TpaguLWA yKasbiBaeT Ha CyLLeCTBOBaHMeE
LpeBHeWWNX 06WenTanMnckux npaBOBbIX W PEAUrMO3HbIX WHCTUTYTOB.
CnepoBatenbHo, Hyma, »xutenum Kyp n Boo6Lle Bceli >KHOW yacTu UTa-
nun, BKAYas Jlauuii, ¢ O4HOW CTOPOHbI, U nudaropeusm - ¢ APYroi,
MOrin uMeTb 06WMWIA, ropasgo 6onee ApeBHWIA, 4Yem cam nugaropensm
WY 3aKOHbl HyMbl, UCTOYHWK BNMAHKA, 06l ue obblyan NpeskoB, BOCXO-
aawme ko Il Tbic. o H.a.

O6paTMcs, HaKOHel, OT MCTOPUM K aHaau3y CcaMoro cakpaibHoro
npaBa anoxum 0T Hymbl MoMnuans fo AeuemMBUpoB, Aabbl MOATBEPAUTH
WU ONPOBEPTHYTb HACTOWUMBbLIE YTBEPXAEHUS TPEKOB O BAUAHUM Nuda-
ropersMa Ha [peBHeiillee cakpanbHOe MpaBO pUMASH. Han6osee NofHO

"LTavivx, Towoua tax(Jeiv, 6¢TT| TeToxnkey évxoq otxroc Tor) koAltor» Tor) Ivw.l.ry.vo<j
Kai Toii Nayr|T1Kor) a.kr%el 5& Tcluta an’ aXAfAcov 000v %uceia<; Tuwépag. TouTov sF|
TEcocn TOV ITogov voliabaq Tork; OlvcoTpotiq ovxaq noifjaai yeco”o”, Kai youorx;
h'tXz\>, Te ai)Totq Oéobar Kai Ta auaama kataoTTAcTar npanov 810 Kai vov éxi Té-v
an' ékelyor) xiveq xP®"®- Ol orxTaTou Kai tcdv vopcov evioigq {[lpeBHuM, mo-

BUOMMOMY, SBNSIETCS W YCTAHOBNEHME CUCCUTWA, KOTOpble Ha KpuTe O6biin BBEAEHbI B
LapcTBOBaHWe MuHoca, a B MTammm - B elle ropasfo GOMee paHHIO Mopy.  YueHble U3
TaMOLWHUX >KUTeNeli pacckasblBaloT, YTO Gbil HEKTO UTan, uapb JHOTPUM; MO UMEHU

ero 3HOTPbl MepeMerriuy CBOE Ha3BaHWe Ha MTanos,
WTammn Ta Geperosas nonoca EBponbl, KoTopas TsAHETCH MeXay CkunneTuiickum 1
NameTwiickuy  3anmBamu, pasgensemMbiMi paccTOosiHUEM B nongHs nyTu. 3. [epegaioT,
YTO 3TOT WTan cfenan 3HOTPOB, KOTOPble BEW KOYEBOW 06pa3 >KM3HU, 3emiefenbLami,
[an UM HOBble 3aKOHbl W BriepBble YCTAHOBUN CUCCUTWUW; W Tenepb elle Koe y Koro u3
NOTOMKOB MTana CylecTBYIOT CUCCUTUM U MPUMEHSIOTCA HEKOTOPble W3 W3AAHHBIX UM
3akoHoB) (nep. C. XXeb6enesa). Cp. Dionys. I. 12. 3.

8 Dionys. 1. 72. 6: A [lnoHucuii Xankugel, o6bABnseT Poma OCHOBaTeneM ropoga v roso-
pUT, 4YTO OH, COFNacHO OfHWM, Obin CbIHOM ACKaHus, a Apyrum - TaTuoHa. Ho ecTb Takwe,
KTOpacckasbiBaeT, 4TO Pum 6bin OCHOBaH POMOM, CbiHOM ViTana, a maTepbio ero 6bina
Neskapws, poub MlaTuHa. 1. 73. 4: AHTuox Cupakys3ckuit... pacckasbiBaeT... cnegytouiee: «Ko-
rga Tan cocTapuncs, Bouapuics MapreT. A K Hemy npubbin My>K, Gernel, u3 Puma. Vms emy
6bi10 Cuken»(nep. W.J1. Masik).

N 0T Hero >ke nofyymna HasBaHue
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1.6. Pofb >KpeLoB B pasBUTUM PUMCKOTO Mpasa

YyepTbl nudaropensmMa B cakpanbHoM npase Hymbl Momnunua paccmart-
puBaeT MnyTapx. Mpu MNOBEPXHOCTHOM aHanu3e fAaHHble nyTapxa He
BbIJEPXMNBAOT HUKaKOW KPUTUKKU, Ha 4TO AaBHO 06paTunum BHUMaHue
coBpeMeHHble ucTopukn®*®. Tak, 6ecKpOBHOCTbL XepTB, AKOGLI yCTAaHOB-
nenuas Hymoii®®® B cooTseTcTBUM C aKycmoii Mudaropa, 3anpeujatouyeil
NPUHOCUTL B XXEPTBY JKMBOTHBIX™!, ompoBepraeTcA camum >xe [nyTap-
XOM, COrflaCHO KOTOpOMY, HanmpuMep, «BAOBa, CHOBa BCTynaBllas B 6Gpak
[0 ncteyeHnsa 10 mecsdues, No 3akoHam Laps HyMbl NpuHocuna B XepTBy
6oram cTenbHyl KopoBy» (Numa. 12). MpumMepoB KpOBaBbIX XepPTBO-
MPUHOLWEHNIA B COOTBETCTBUM C PUMCKUM MOHTU(UKANbHLIM NPaBOM
MOXHO NPWBECTU MHOXecTBO. Takxke obpawalT BHUMAHWE Ha Heco-
CTOATENBbHOCTb YTBEPXAeHUA [lnyTapxa OTHOCMTENbHO 3anpeTa MOoK/o-
HATbCA 60ram B 06pa3e YenoBeKa WM XUBOTHOro, co3gasas UX u3obpa-
XeHus u ctaTyn®? Begb MaAnHnii CTapwuii ykasbiBaeT, uTo cam Hyma
NOCBATUN ABYANKOMY SHycy cTaTyio®>,

OfHaKo 3Aecb HEOGX04MMO OT/AMYATHL BCE CaKpasbHOE MpaBo PUMASH OT
OTfieNbHbIX ero 4YacTeil. V13BeCTHO ApeBHelillee AeneHne cakpaibHOro npasa
Ha MOHTUMWKANbHOE U aBrypasbHOe, U €cAM MOHTU(UKMA Befanu BCEMU
KPOBHbIMU >KEPTBOMPUHOWEHUSMIU U pUTyasamu, TO aBrypajbHOe MpaBo
66110 HAaNPOYb MUIIEHO MX>*. BECKPOBHbLIE XepTBbl, MUMMaM BMecCTe C Mo-
NNTBaMU BOCKYPS/INCh Ha anTape, Ha3biBaBLUEMCS ara, HaXOAWUBLUEMCS BHYT-
pu xpama, BO31e Tak HasbiBaemoro delubrum - cumBona 6ora, caenaHHoOro

>49506pOBHMKOBaT.A. YKa3. coy. C. 45.

%0 Plut. Numa. 8: MMopAAOK >KEPTBOMPUHOLLEHWA MONHOCTLIO ChedyeT nucdaropeiickum
06psAfam: >KepTBbl ObliM BGECKPOBHbI...

%! Diog. Laert. VIII. 1. 20: YXuBblx TBapeii OH HUKOFAA He MPUHOCUN B >KEPTBY, passe YTo
(M0 HeKkOTOpbIM W3BECTUAM) TOMbKO METYXOB, MOMOYHBIX KONST 1 MOPOCAT, HO HUKaK He
arHues.

%2 plut. Numa. 8: Pacnops>kenus Hymbl kacaTenbHo CTaTyil 60roB - pogHble 6paTba
MudparoposbIx AOrM... Lapb 3anpeTwun pumasHam YTWTb 6Gora B obpase 4enoseka WM >KWUBOT-
HOTO, W B [JPEBHOCTWY HNX He OblN0 HU HAMMCaHHbIX, HW U3BAsHHBIX NOAC6OMA Go>kecTBa. Ha
NPOTsH>KeHUN nepsbix 170 neT, CTPOS xpambl M BO3ABMTas CBALLEHHbIE 3[aHNS, OHM He CO3fa-
Ba/lN BELLECTBEHHbIX M306padKeHuit... (nep. C. Mapkuwa).

%3 Plin. N. h. XXXIV. 34: O Tom, 0fHako, 4YTO M B /ITanmn 6bI0 CBOE MCKYCCTBO
CKynbMTypbl B MefW, NPUYeM C APEBHUX BPEMEH, CBUAETENbCTBYET... MOCBALUEHHbIA Lapem
Hywmoii [lpynnkuii AHYC, KOTOpbIA NOUNTaeTCA Kak CUMBOA MUpa M BOMHbI, C naibLamu, Chno-
>KEHHbIMW TaK, 4YTO OHU 3HakoM 365 AHell, WM 0603HAYEHWeM rofOBOr0 BPEMEHMW, YKasblBatoT,
4yTO OH 60r 1 nepnogos BpemeHu (nep. . TapoHsHa).

%4 WissowaG. Augures... // RE. H. 2. S. 2313-2344.
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W3 OUYMLIEHHOTO OT KOpbl Aepesa uau nanku®™>. Cam lMnuuuii B pacckase o
HymoBoli cTaTye fAHyca C yAWBEHMEM OTMeYaeT, 4YTO BHYTPM XpPamMOB OYeHb
[oNroe BpemMs, BNAOTb 4O BPeMEHW MNOKOpeHMs Aswu, cumBonamyu 60ros
66111 NoA06HbIe onucaHHol ®ectom delubrum fepeBsHHbIE UMW XE TINHSA-
Hble M306paxeHns 6oros™®.

UTo Xe KacaeTcqd anTaps BHe CTeH Xpama, TO Ha HeM I'IOHTI/Iq)I/IKaMVI BCe-
557

r4a COBEpLIANnNCb WCKYMWUTE/bHbIE XXEePTBOMPUHOLIEHWNSA XWBOTHbIX . Ta-
KUM 06pa3om, roBops O BAMAHWM NudaropensMa, cnegyer WMeTb B BUAY
npeXxe BCero Ty 4aCTb PUMCKOr0O CakKpanbHOro npasa, KOTopas Haxogwunach
B BEAEHWUN aBrypos.

30ecb Mbl HaliieM MHOXECTBO COOTBETCTBMIA Muaropeiickoil Hayke «O0
XKEePTBOMPUHOLIEHNAX W TOPXECTBEHHbIX 60rocnyXeHusax». Tak, «TecHoe
obuieHne ¢ 60XeCTBOM», 0 KOTOPOM rosopuT MayTapx®®, - 3To, Mo cnosam
LimuepoHa, rnasHas 06A3aHHOCTb aBrypoB, ABMAABLUIMXCA MHTeprnpeTaTopamu
Bonu KOnutepa n ero coetunkamm (Cic. De leg. Il. 20-21; Ill. 43). Oanee,
Kak y>Xe 0TMeyanocb, aBrypbl HUKOrAa He nounTanu ctatym 60ros, HO CBOU
MONWTBbI 06palanu K Heby. CumBOA X BnacTu, lituus, - M30rHyTas fdepe-
BSHHAA nanka, KOTOPOM OHW pasgensnu He60 Ha yacTu, - 6bln BNOMHE CPOA-
HU Tem fepeBsiHHbIM delubra, KOTOpble Haxoaunucb B xpamax 60roe Apes-
Heliwero Puma. UYTo KacaeTcs >KepTBOMNPUHOLIEHWI aBrypoB, TO OHW [eiicT-
BUTENbHO OblNM 6eCKPOBHbI. Tak, XOpOLO M3BECTHa pPO/b aBrypoB B MeXe-
BaHWM noneit OCBALLEHNN BUHOTPagHUKOB. 0 YTBEPXAEHWUIO arprMeHco-
POB - MOCNejoBaTeNell aBrypoOB B CUCTEME MeXeBaHWs Mofieil, epTBonpu-
HOLUEHUA, NPUHOCKMble TepMUHY NpW pasfefneHun rpaHul, 06a3aTenbHO
JO/KHBI BbIMN 6bITh 6eCKPOBHLIMK®®, To e camMOe MOXHO CKasaTb U 06
06x0/le aBrypaMu TaK Ha3blBAaeMbIX aprefickux MecT, Korga (namuHuke

%5 Fest. P. 64 L.: Delubrum dieebant fiistem delibratum, hoc est decoraticatum, quern ven-
erabantur pro deo (De thrum HasbiBann 0604paHHy0, TO €CTb OUMLLEHHYIO OT KOpbl, Nasky,
KOTOpY0 nouMTanm BMecTO 6ora).

%4 plin. N.h. XXXIV. 34: Mirumque mihi videtur, cum statuarum origo tarn vetus Italiae sit,
lignea potius aut fictilia deorum simulacra in delubris dicata usque ad devictam Asiam, unde
luxuria (/I MHe npefcTaBnfeTCsA yAMBUTENbHBIM, 4YTO, HECMOTPS Ha NOsBAEHWe CTaTyd B
WTammn ¢ Takoro ApeBHEro BpeMeHW, 1306padkeHus 60roB B CBATWAMLLAX MOCBALLAMMCH NMpes
noYTUTENbHEE [epPeBAHHbIE WAM TAWHSHbIE BMNAOTb A0 NOKOPeHMs A3nW, OTKyAa POCKOLLb)
(nep. I'. TapoHsHa).

%7/i06kep ®. PeanbHbIii cnoBapb KNaccuueckux ApesHocTeid. Cr6., 1885. C. 122.

%% Plut. Numa. 8: Beas B cunococpun Mucharopa M B rocyaapcTBEHHOM yCTpPOiiCTBe
Hymbl Ba>kHOe MeCTO 3aHMMano TecHoe 06LueHMe C 6GOXKECTBOM...

%Sicul. Flacc. De condic. agr. Rom. Feldmess. S. 141.
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tOnuTepa BnonHe B ayxe nudaropensma®®® sanpewanock CTpUYb M pacuechbl-
BaTh BONOCHLI®™, a camu aBrypbl COBeplanu 06X0f MO TPOMUHKAM, MUHYS
6onblwne aoporn®®2. HakoHel,, MpUHECEHME B epTBY 27 COMOMEHHbIX uy-
uen, c6pacbiBaeMblX cO CcBaliHOro mocta B Tu6p BO Bpems «apreficknx
XKEPTBOMNPUHOLWEHWT», BLINOMHANOCL BMOSHE B Ayxe nNudgaropelickux 6ec-

KPOBHbIX >XepTB, UMUTUPYKOLWNX KPOBaBble XXEPTBOMNPUHOLWEHNA NULWb MO
563

thopme’™.

O6psA4 BO3HECEHUA MONUTB B XpaMe UAWU CBALEHHOM MecTe, KOrfa asryp
[OMKeH BbIN CBOMM ABWXEHNEM Kak 6bl OuepunBaTh Kpyr™>*, a saTem nocne
HYHKynauum caguTbeca Ana HabnogeHus 3HaMeHWid ¢ Heba, BbINOAHANCH B
cO0TBeTCTBUM C nudaropelickummn puTyanamu. [Janee, WKWPOKO M3BECTHO
puTyanbHoe cO6MOAeHWE MNOAHOW TWULWWHBI MPU COBEPLUEHUU aBrypuii u
0c0ob60e nouymTaHue asBrypamy Mysbl TauuTbl, 4TO TlayTapx crnpasBefinnBo
CpaBHMBaeT C 06bluaeM NMGaropeiickoro monuaHus . TMouuTaHue aBrypa-
MW He4yeTHOro 4Yncna, CUMBOIM3NPOBABLUEr0 HebecHbIX 6OroB, NposABAAeTCA

B 06M3aTeNbHO HEYEeTHOM uucne camoll Konneruu aerypos®® u B nmpepacTas-

7% |ambi. Protrep. 21. P. 106. 18 Pist: 27. Bo Bpems >KepTBOMNPUHOLLEHNS! HOFTeli He Mo-
cTpuraid, 32. Ha 06pe3kn CBOMX BOMOC M HOTTel He MoiA.

%! Gell. X. 15. 30: Cum id ad Argeos, quod neque comit caput neque capillum depectit.
(Korpa oHa xoauT KApresm, el Henb3sl HW ykpallaTb FOMOBY, HW MpUYEChbiBaTb BOMOCHI).

%2 Ovid. Fast. I1l. 797-798: Itur ad Argeos (qui sint sua pagina dicet) hac, si commemini,
praeterita die (B 3T0T >ke AeHb (17mapTa. - J1.K.), Kak B AeHb NpeablayLinii, S BCMOMUHALO,
XOAAT Tponoto KApresim (0 HNXA B CBOE BpeMsi CKa>Ky)). Cp. C COOTBETCTBYIOLLE aKycMoii
nudaropeliues: lambi. Protrep. 21. P. 106. 18 Pist: 4. 36erait 60/bLUMX AOPOT U XO4YW MO TPO-
NUHKaM.

%3 porf. Pyth. 36: YKepTBbl 60ram NpUHOCUN OH HEOGPEMEHUTENLHO, YroXKAas WM MYKOM,
nenewkamu, NnagaHom, MUPPOKD 1 OYeHb PEAKO - XKMBOTHBLIMK, KPOME pasBe YTO MOMOYHbIX
nopocaT. W fa>ke korfa oH OTKPbUI, 4TO B NPAMOYrONbHOM TPEYroNbHUKE rMNoTeHy3a UMe-
eT COOTBETCTBWE C KaTeTaMmu, OH NMPUHEC B XKEPTBY Oblka, CAENAHHOrO U3 MLLEHUYHOrO
TEGTa, TaK rosopsT HajexkHelwme nucaTenn (nep. M.JI. acnaposa). Cp. Cic. De nat. deor.

564

%4 plut. Numa. 14: O nucaropelickom yueHUM HanoMUHAT W MHOrVe Apyrve npeanuca-
HWA HyMbl... Monscb 6oram, MoBOpPa4MBaTbLCHA, & MO OKOHYAHWW MONMTBbLI - CaauThbeA... MiiBo-
pOT BO BPEMS MOAWTBbI BOCMPOW3BOAUT, TOBOPAT, BpallieHWe BCeneHHoi. Ckopee, 0AHaKo,
MoCKONbKy [Bepy XpamoB 0o6palleHbl KyTpeHHeli 3ape W, BXOAA B XpaM, OKasblBAeLIbCH K BOC-
TOKY CMUHOW, MOMALLMIACA CHayana NoBOpayMBaeTCA MMLOM K COMHLY, a NOTOM CHOBA K W30-
Gpa>keHuo 60ra, onucbiBasi MOAHbLIA Kpyr... (nep. C. Mapkuiia).

%5 plut. Numa. 8: Hyma MMeHHO My3aM MpUMNCLIBaN GOMbLLYI0 YacTb CBOMX MPOPULAHMIA, a
OfIHY M3 HWX, KOTOPYK OH HasblBan TakMTOWA, YTO 3HAUMT «MONYANMBAA» UMM «HEMas», Benen
pumnsHam 4TUTb 0co60; nocnefHee, MO-BUAMMOMY, [OKasblBaeT, YTO OH 3Hal WyBaxkau
o6blyaii nudparopeiickoro 6eamonsus (nep. C. Mapkuiua).

%66 Wissowa. Op. cit. S. 2317.
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NeHNAX 0 GOXECTBEHHOCTM BCAKOW «Tpouubi»®®’. UTo KacaeTcsl TaMHCTBEH-

HOFO W CKPLFTOro cMbicna nudaropelickMx ycTaHOBNEHUA, TO M3BECTHA 061-
3aTeNbHOCTb «COXPaHEeHMs aBrypaMu TaliHbl yyeHWs W ycTHas nepegaya ero
W3 MOKONeHMst B nokoneHme®ss.

UTO KacaeTca OTHOWEHMA K AUBMHALUW, TO 3[€Cb OCOGEHHO MHOTO
CX0ACTBa Kak B 06pAfe pa3feneHus HeGeCHOro CBOAA Ha GNAaroNpPUATHbLIE
M He6naronpuATHLIE YacTM, Tak W B rafjaHuW No NoaeTy NTUL, N0 3Bes-
aam®®® no cHosupennam u 1.0.5°° Camu aBrypbl COrnacHo npaBy AOKHbI
6bINM NpUCTynaTb K HaGNIOAEHMI0 332 6OXECTBEHHBLIMW 3HAMEHUAMU Ay-
XOBHO M (M3MYECKM OYULLeHHBIMU. Tak, Hanpumep, He MOT MPUCTYNUTbL
K rafilaHuio roT aBryp, Ha Tene KOTOPOr0o WMenach Kakas-nn6o paHa unu

$7 CM. Bblle: Serv. Eclog. VIII. 75. Cp. Plut. Numa. 14: Kak nucharopeiilsl BHyLIanm...
MPUHOCUTb BYC-epTBY HebGeCHbIM 60ram YeTHOe YUCAO >KUBOTHbLIX, a NOA3EMHbIM - HeuyeTHOL
npuyem cMbidi KaXkaoro 13 aTWX HacTaBfeHWiA OT TOAMbl yTansancs, Tak W CMbICA WHbIX
3aKOHOB, WAyl 0T Hymbl, ocTaeTcs CKpbIThIM...; Porf. Pyth. 51: Tak, Bce, 4TO B npupoge
VMeeT Hayano, CepeduHy W KoHel, (nudbaropeiilibl) N0 Takoil ero npupoe HasbiBaT Tpou-
Lieif... 1 BCe, UMA0 COBEPLUEHHO, - TOXKEe; BCE COBEPLLUEHHOE, FOBOPST OHW, UCXOAUT W3 3TOro
Hayana u UM ynopsaoyeHo, MOITOMY ero Hefb3s HasBaTb WHaue 4yem Tpouueid... (mep.
M.JI. T'acnaposa).

%8 Plut. - 1- 99: Mouemy... TONLKO aBryp [0 KOHLA XKU3HM He yTpauMBaeT »Peyeckoro
[OCTOMHCTBA, iorm 6bl OH 6biN yMYEH B CaMbIX TH>KKUX NPeCTYNeHnsx? Mo>keT 6blTb,
KaK nonaraloT HEKOTOpble, PUMAAHE He XOTHAT, 4YT06bl TailHbl CBALIEHHOTO 06psAAa 3Han
yenoBeK, He 0OTeYeHHbIi caHOM? Mnn, Tak Kak aBryp CBA3aH KNATBOW, KoTopas 3anpeliaeT
eMy OTKpbIBAB CBSILLEHHOE 3HAHWE, OHW onacaloTCcs, YTO, CTaBlM YaCTHbIM NLOM, OH
ocsoboanTes o. iflaToll knaTBbI? (nep. H. BparuHckoii).

%9 B OTHOLUEHMM rafaHns Mo 38e3faM M06OMLITHO OTMETUTb, YTO PUMCKME aBrypbl,
COrNacHo WX yuyeHuto, Npu BbIGope MecTa Ans Xpama OPUEHTUPOBANNCH HA €ro COOTBETCT-
Bie HebecHoMmy templum Toro 60>kecTsa, KOTOPOMY MOCBALLANOCH 3EMHOE COOPYXKEHUE.
OCc06eHHO MHTEPECHO TO, YTO PUMCKME aBrypbl BTbIKA/IN B TaKUX OCBALLEHHbIX MeCcTax Tak
Ha3blBaeMble S tellae - MeTanmueckune 6nswkn B hopme 3Be3abl: Fest. P. 351 M.: Stellam
significare ait Ateius Capito laetum et prosperum, auctoritatem secutus P. Servilii auguris
stellam quae e * lameHa%erea adsimilis stellae locis inauguratis infigatur (ATeit KanuToH
rosopuT, urno Stella o3HavaeT «bnaronpuATHOE» W «CYACT/NBOE», COMNacHO aBTopUTe-
Ty M. Cepsunbia aBrypa cnosom stella HasbiBaeTCH TO, 4YTO B BUAE MeTaNIMYECKON OAALL-
KW Hanogobue 3Be3fbl BTbIKAETCA B OCBALLUEHHbIX aBrypusMyU MecTax).

0 plyt. Nnima. 17: 3aHumancst Hyma u ABu>KeHeM HeGECHOTO CBOJA - XOTH U He BNOMHe
OCHOBaTENbHO,, HO U He BOBCe 6e3 3HaHua fena. Cic. Divin. I. 5: dunocoamu >ke 6binm Nogo6
paHbl HEKOTOpble [AOKasaTenbCTBa BOSMOXHOCTUM WCTUHHON AvBMHAUMW... Mucharop BbICOK
NOAHSN aBTOPLITET 3TOro MHEHUS, OH Befib W caM XoTen 6bITb asrypom. Diog. Laert. VIII. 1.
20: TapaHu/1"Mucparop) cosepllan Mo roaocam, MO NTULAM, HO HUKOr4a MO COKMraembIM
>kepTsam. feurt- De anim. 46 (377. 8 Wiss.): V3 Bcex BUAOB AVBMHALMW 3nNnUXapM BbICLUINM
CunTaeT CHOB-(hEHMs...
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a38a’’’. Bn0OAA CBAWEHHY 4YUCTOTY, OHM, nogo6Ho nudaropeiiyam®’?,
LOMKHLI 6bIAM BO3AEPXKMBATLCA OT 6060BbIX7. TMpuuem MAnHNA n Bap-
POH cunTalT 3TOT nudaropeiickuii sanpeT BecbMa ApeBHUM puTyanom®’*
ABrypam " dnammuHy HOnuTepa, Kak CNyXUTenam HebBecHbix 60ros, 3a-
npewanoch NpPUKacaTbCa KO BCEMY, WCMONb3yeMOMY KakK 606bl B XTOHM-
yeckMX KynbTax®’®. VIMEHHO NO3TOMY rajaHue MO MNeuYeHU XEePTBEHHOro
XWUBOTHOFO MPOW3BOAMNOCL He aBrypamu, a CneynansHo NPUTNalleHHb -
MU MHOCTpaHLaMu - 3TPYCCKUMU rapycnukamn® e,

CRMCOK CXOAHBLIX 4epT NU(aropelickux M aBrypanbHbiX puTyanos MOX-
HO 6bIN0 6bl 3HAYNTENLHO PaclWIMPUTL, OAHAKO MpPWUBEAEHHOro MaTepuana
[0CTaTOYHO, 4TOBbLlI CAenaTb BLIBOA O 6AN30CTM HOKHOMTANUNACKOWA W pUM-
CKOW PenurnmosHbix cucTeM. OAHaKO pedb A0MKHA UATU He CTONLKO O 3aUM-
CTBOBAHWUM pUMAAHAMU NuUdaropenama, CKOAbKO O TECHOW CBA3N M ApeB-
HelilleM B3aWMONPOHMKHOBEHWN KYNbTyp AaHHbIX apeanos. Kak yxe oTMe-
yanocb, 06WMM dyHAaMeHTOM 06eux KynbTyp CNYXWAM elle AeiicTBOBaB-
wue B V-1V BB. 0 H.3. B pAfe KXHOMTANUIACKNX rOPOA0B 3aKOHbI NereH-
napHoro MiTana, BOCXOAAWME K KPUTO-MUKEHCKOMY Mepuofy, OCTaBuUBLIEMY
B ITannu 4OCTaTOYHO 3aMeTHbI cned. KynbTypHble e KOHTaKTbl FPEKOB U
NOTOMKOB JHed, ycTaHOBMBLINeECHA ele B KOHUe Il - Hayane | ThiCc. A0 H.3.,

*Plut. R. g. 73: Moyemy aBrypy, y KOTOPOro Ha Tene ecTh Kakas-Huby/b paHa unn s3sa,
3anpelleHo HabnofaTb 3a NTuuaMu? He 3HaMeHyeT M 3TO, YTO CBALEHHble 0653aHHOCTY
MOXKET BbINOMHATb TOMALKO TOT, KTO HU OT Yero He CTpafaeT, YbA Aylla HUYEM He ys3Bne-
Ha, KTO GecrievaneH, 6e3Hefly>XeH 1 COCPefloTOYEH? VM >Ke KaK A1 XKepTBOMPUHOLLEHNS He
136MpaloT 60NbHOE >KMBOTHOE WAM 1A FafiaHuii He3[opoBbIX NTUL, TO TeM Ba>KHee COOMIO-
faTb, 4YTOObl M CaM CBALLEHHOCNY>KUTeNb, NPUCTYNas K UCTONKOBAHMIO 6GOXKECTBEHHbIX
3HaMeHWid, 6bin YMCT, 3[00POB W HEBPEAMM: a BCAKas A3Ba WM paHa - 3TO HeYTO NogobHoe
ylepby 1 ocksepHeHuto Tena? (nep. H. BparvHckoii).

2 Diog. Laert. VIII. 1. 34: OT 60608 Bo3aep>kmBaThCs Mudharop enen (nNo cnosam Apu-
cTOTeNs B kKHure o nucparopeiiuax)...; Porf. Pyth. 43: Bo6oB OH 3anpellan KacaTbCs, BCE paBHO
KaK 4enoBeyeckoro msca.

2 Plut. R. . 95: MMoyeMy Te, KTOXPaHUT CBALIEHHYIO YACTOTY, AOMKHAI BO3[EeP>KU-
BaTbCs OT 6060BbIX? MOXKET OblTb, OHU BO3AEPXKMBAKOTCSH OT 6060B N0 TeM >e 06LLens-
BECTHbLIM MpUYMHaM, 4YTO W nudparopeiiupl... nn >e, BepHee, ANA CBATON W HENOPOYHO
YKU3HU TeNo JOMKHO OblITb YNCTO U CBOBOAHO OT CKBEPHbI, & 6060Bble NyyaT W NPOU3BOAAT
M3NMLWeEK, OT KOTOPOro Hafo TLaTenbHo oumwaTbea? (nep. H. bparvHckoin).

4plin. N. h. XVIII. 118-119 (co cchinkoii Ha BappoHa).

575 Ov. Fast. 1. 574; V. 436.

578 Cic. De leg. I1. 21: Prodigia portenta ad Etruscos haruspices, si senatus iussit, deferunto,
Etruriaque principes disciplinam doceto (3HameHWs 1 uyfeca - ecim ceHaT MOBENUT - Aa nepe-
flaloTca HapacCMOTPEeHWe 3TPYCCKUM rapycnukam. dTpypusa fa 00yyaeT MepBeHCTBYIOLINX
nofiel 3TON Hayke).
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[nasa nepsas. Bo3HukHoseHwe npasa B VIII-VI BB. [0 H.3.

He ocnabeBanu U B MocneaylolMe Beka apxaudeckoii nctopum Puma. Mo-
3TOMy He Tak yX He npaB LiuuepoH, Hamekas Ha To, 4To ckopee [Mudarop

YUMICA 'Y PUMCKOFO Laps Hymbl. MoMnuausa, Hexenn Hao6opot>' ",

1.6.1.2. CygebHas [AvBuHaUUA

B yue6HOW, ga M Hay4HOW lOpMAMYECKOW NuTepaType MpU W3N0XEHUU
ucTopuyu  (opMMpoOBaHUA PUMCKOr0o apxauyeckoro npasa TpafuLMOHHO
OFPOMHOE BHUMaHue yaensetcs ponu MNOHTUAMKOB. [elicTBUTENbHO, U3
MCTOYHMKOB XOPOLUO W3BECTHO, CKOMb BenWKa 6blia ponib 3TOW Konnerun B
WUHTepnpeTauun gpesHero npasa. Korfga ke peuyb 3axofuT 06 asrypax, Ha-
3bIBaBLUMXCA TaKXe MTULErafatensimu, npaBo YNOMWHAeTCA ropasfo pexe.
KoHeyHOo, 06bIYHO rOBOPUTCH O TaK HasbiBaeMOM ius augurale, ofjHako 3a-
4acTyl0 ero MPUHATO OTHOCUTb K HayKe O AMBMHAaLMKU, nMoHUMaemoli cnauw-
KOM Y3KO - TONbKO KaK WCKYCCTBa rafaHus, npefckasbiBaHus OyfyLiero.
JIMWb HEMHOrMe y4eHble, CpPeAn KOTOPbIX XOTenocb 6bl OTMETUTbL MpPod.
M. KatanaHo u O. Bepenaca®’®, o6paTwnn BHUMaHWe Ha HEKOTOPblE YMCTO
lopuanYecke acnekTbl feATENbHOCTU KOMNEeruu asrypos.

MexXay TeM UCTOYHUKM HUUYYTb HE MeHblle YeM O MOHTU(MKAX FoBOPAT
M O 3HaYeHUW KONNEerun aBrypoB B MPaBOBbIX Bompocax. [elcTBUTENbHO, Y
LiMepoHa B ero 3HaMeHMTOM TpakTate «O 3aKOHax» Mbl HAXO4UM CNegyto-
LY XapaKTepucTWKy aBrypanbHOro npaea: «OAHaKo MpaBo, CBSI3aHHOE C
aBTOPUTETOM aBrypoB, ABASETCS BEMYAALINM W BaXHEAWWM B rocynapcT-
Be..»°"" OTo yTBepX/AeHNe OH KOHKPeTM3MpyeT B creayouleli Hopme 3aKoHa:
«CocyaapcTBeHHbIe aBrypbl, UHTeprnpeTaTopbl Bonau HOnuTtepa Bce6naroro
Bennualfiuero, Ha ocHoBaHUW 3HameHuit u aycnuuyuli ga y3HatoT rpagyliee...
1 XpaHaT [opoa, NoAs U Xpambl CBOBOAHBIMI U OCBALLEHHBIMU» O,

7 Clc. De orat. II. 154: Hekorga VTanus 6bina HabuTa nudaropeiiamn, Bo BAacTy Ko-

1.6. Ponb >KpeLoB B pasBMTUM PUMCKOro npasa

LiMuepoH, npuBefLmMii TeKCT 3TOr0 3aKOHa, YKa3blBaeT Ha TO, YTO OH Ma-
N0 YeM OT/MYaeTCs OT 3aKoHOAaTeNbCTBA BTOPOro pPMMCKOro uaps Hymbl
Momnunus. CnepoBaTenbHO, B Kakoii-To mMepe peub Yy Hero uget o6 apxau-
YeCcKMX HOpMax, He MOTepsABLUWMX, OLHAKO, CBOEr0 3HayeHMs u B pecnybau-
KaHCKoM Pume. WTak, AeaTenbHOCTb aBrypoB 6blna cBfi3aHa C rafjaHusmu,
T.e. C BbiABNEHWEM BOAN 6OXeCTBa OTHOCUTENbHO TOFO WAWM WHOFO Hamepe-
HUA nogeif, 4To HasbiBanocb y pumasH divinatio. KOpucTbl 06bIY4HO MOHK-
matoT (hpasy LimuepoHa «fa XxpaHAT OHM [opof, nons v xpambl CBOGOAHbLIMY
N OCBALWEHHbIMWU» B TOM CMbICNe, 4TO aBrypbl MMenn 0cobble (YHKUWM B
MeXeBaHWM PUMCKUX 3eMefb, B YCTAHOBMEHUWN W CcO6M0AeHMn rpaHuy (mo-
Mepus) Kak camoro Puma, Tak U ero KonoHuit®®', OHu xe pewann®, B kakom
MMEHHO MecTe [LO/HKHO BO3BOAWUTb KakK OTAeNbHOe MybAuyHOe 3haHue unu
XpaMm, Tak M Becb ropod. Boobuie, kak nuweT BappoH®®®, umeHHO aBrypei
nofpasfensanm BCIO PUMCKYHO 3EMIIO Ha pasnuyHble kaTeropun. Kak crpa-
Be/IMBO AOKa3blBaeT HeMeLKu topuct O. bepeHAc, B ApeBHEMLLMIA nepnog
MMEHHO aBrypbl paspaboTanm pMMCKYK CUCTEMY MeXeBaHWA nosei u Bo-
o6lie MeToAMKY pasfena OOLeCTBEHHON 3eMau, MNOMYUMBLUYKD Ha3BaHue
assignatio®. VIMeHHO B COOTBETCTBUW C aBrypasbHOM AUCLUMNIMHON AMBU-
Hauuu 6bina paspaboTaHa Hayka arpyMeH30pOB.

Danee LinuyepoH (Leg. Il. 21), KOMMEHTUPYSA CBOU MAeabHble 3aKOHbI 06
aBrypax, MoA4vyepKuMBaeT, 4YTO aBrypbl MMEeNW npaBo pacnycTUTb HapojHoe
cobpaHue, 06bABUTL HeyrofHbiMU 60ry Bbl6OPbLI TOFO UAM MHOFO MarucTpa-

Ta U JaXe OTMEHUTH YXXe MPUHATHIE 3aKOHBIPS. HakoHel,, hopmanbHO 663

%! CatalanoP. Op. cit. P. 248-318.

%82 A.M. CMOpUYKOB MOMaraeT, uTo peliann He asrypbl, a ceHar (cM.: CMopukos A.M.
J1an locatio (cakpanbHble acnekTbl) MpU yupexzaeHun 06LLeCTBEHHOro xpama B pecny6-
NnKaHckoM Pume // ipeBHWIA BOCTOK M aHTWUHbIA Mup: TpyAbl Kad. WcTop. Apes, Mupa
MIY um. M.B. JlomoHocoBa. Ne 6. 2004. C. 46—55). [leiicTBMTENbHO, aBrypbl, Kak 1 npo-

ume Xpeueckue Konneruu, Kak npaewno, AOKNaAblBanu CeHaTy pesynbTaTbl 3HAMEHU unn
VHbIX (DaKTOB MM 06CTOATENbCTB PENUIMO3HOW XW3HU PUMAAH, O4HAKO WMEHHO aBrypbl
«peLlann», «BbIHOCUAW pelueHne» (decernere, decretum), a ceHaT NMWb YTBEPXAan , UX
pelweHue (auctoritas patrum).

TOpbIX HaxoAunach N >K HasbiBagmasl Benukas [peuusi; No3TOMY HEKOTOpble [ayKe yTBep-
YKAA0T, YTO nucharopeiiiem 6bIN U cam Lapb Hyma Momnuamnii, KOTOopbIii Kun Ha MHOTo NeT ]
paHblle camoro Mudaropa W KOTOPOTO CfefyeT CuMTaTb fadKe elle Gonee 3amMeyaTesbHbIM
y>Ke NOTOMy, 4YTO OH MOCTUM MyApOCTb YCTPOEHUS ToCyAapcTea NoYTW Ha fBa CToneTUs

paHblUe, Yem rpeku forajaynch 0 ee CyllecTsoBaHuM (mep. ®.A. TeTpoBCKOro).

578 Catalano P. Contributi alio studio del diritto augurale. Torino, 1960 (0630p WcTopO-
rpaum npobnembl cm.: P. 9-15, 195-210, 395-410); Behrends O. Bodenhoheit und Bodenei-
gentum im Grenzwesen Roms // Die romische Feldmesskunst. Gottingen, 1992. S. 213-243.

% Cic. De leg. II. 12. 31: Maximum autem et praestantissimum in re publica ius est augu-
rum cum auctoritate coniunctum

%0 Cic. De leg. Il. 20-21: Interpretes autem louis optumi maxumi, publici augures, signis et
auspiciis postera uidento... urbemque et agros et templa liberata et efflata habento...
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%83 varr. L. L. V. 33: Utnostri augures publici disserunt, agrorum sunt genera quinque: Ro-
manus, Gabinus, peregrinus, hosticus, incertus... (Kak cuMTaloT HalW rocyfapcTBeHHbIE

aBrypbl, CyLecTByeT NMSThbPOAOB 3eMeub: pUMCKasi, rabuHCKas, neperpuHckas, Bpadkeckas M

HenseecTHas...).

%4 Behrends O. Bodenhoheit und Bodeneigentum im Grenzwesen Roms // Die romische
Feldmesskunst. S. 213-243.

%5 Cic. Leg. Il. 12. 31: Maximum autem et praestantissimum in re publica ius est augurum
cum auctoritate coniunctum... Quid enim maius est, si de iure quaerimus, quam posse a summis
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0f006peHNs aBrypoB WAM HaxOAAWMXCA MOL WX KOHTPOAeM nynnapues W
rapycnvkoB He MOF/10 COCTOATbCA HW OfLHO PeLleHWe PUMCKUX MarmcTpaToB.
Takum o6pa3om, aBrypbl obnagany npaBoM BeTO Ha Nt060e fesiHWE KaK OT-||
[eNbHbIX PUMCKMUX MarucTpaToB, Tak W BCEro pMMcKoro Hapoga. Luuepob
NMPUBOANT MHOTFOYMCNEHHbIE MPUMePbl TaKOro poda NpPOSIBNEHUIA aBrypcko!|
BnacTn®®. Mpuuem asryp o6nagan npasoM nAM60 HanaraTb OMpefeNeHHbIe
wTpadHble CaHKUWM B BUAe Tpe6OBaHMSA OUUCTUTENBHOIO XXEPTBONPUHOLLE,
HWUSA Ha AL, NOCNYXUBLUMX NPUYMNHOK HEAO0BONbCTBA 6OXecTBa, MO0 Haka-
3blBaTb TaKOBbIX CMEPTHOW Ka3Hbto. KoHeuyHo, LiuuepoH, cam ABNSsicb aBry-
poM, ObITb MOXeT, NpugaBan 3TOW >XPeyeckol KOMNernnm Heckonbko 60/b-
Lee 3HayeHuWe, 4em TO 6bINO Ha NPaKTUKe B €ro Bpems, OHAaKO BCH aHTW4
Has Tpaguuusa NOATBEPXAaeT €ero npaBoTy B OTHOLWEHUWM apxanyeckorc!
Puma. CnpaBefnnBOCTU pagn cnefyeT OTMETWUTb, 4TO TOT Xe LinuepoH npu-
BOAUT M MHOTOUYMC/IEHHbIE MPUMEPbI HEMOAYMHEHUS MarucTpaToB aBrype
W APYrUM MOAKOHTPOMbHBLIM UM npopuuatensam®®.

B paHHOl pa6oTe He CTaBWTCH Leflb PacCMOTPETb BCE MEPEUUC/IEHHbIE
LiMepoHOM (yHKLMKM aBrypoB, OCTAHOBMMCS INLLIb HAa OfHOM, HO Hanbosee

imperiis et summis potestatibus comitiatus et concilia vel instituta dimittere, vel habita rescin-|l
dere? Quid gravius gquam rem susceptam dirimi, si unus augur «alio <die>» dixerit? Quid mag-["
nificentius quam posse decernere, ut magistratu se abdicent consules? Quid religiosius qt
cum populo, cum plebe agendi ius aut dare aut non dare? Quid, legem si non iure rogata es
tollere, ut Titiam decreto conlegi, ut Livias consilio Philippi consulis et auguris? Nihil domi, i 5iihi
militiae per magistrates gestum sine eorum auctoritate posse cuiquam probari? (OgHako npaeoit
CBA3aHHOE C aBTOPUTETOM aBrypoB, ABNAETCA BeAMYAlLUMM U Ba>KHEWLIWM B rocyapCcTB
Begb 4TO MO>XKeT 6bITb 60/iblUe, €Cnu Mbl paccCMaTpuUBaeM BOMPOC O npase, YemM BOMOXK\
HOCTb OTMEHATb Ha3HAYEHHble HOCUTENAMMU BbICLUETO MUMMEPUA U BNACTW COBpaHMs U CX
ay>Ke COCTOSBLUMECA OOBABNATL HeAeWCTBUTENbHBIMU?  UTO MOXKET OblTb BadKHee,,nj
BO3MOXKHOCTb MpeKpaLlaTb y>Ke HauaToe 06CY>KfeHWe, ecnn XoTa 6bl OfUH aBryp MpousH
ceT «B fpyroil geHb»? YT0 MOXKET 6biTb BeAMYECTBEHHEN, YeM MpPaBo NOCTAHOBATH, YT
Obl KOHCYNbl OTKas3anMcb OT CBOeW MarMcTpaTypbl? YTO MOXKET ObiTb CBALIEHHEE, Yem
BO3MOXKHOCTb JaTb WM He AaTb Npaso 06paTUTbLCA K Hapray wav nnebey ¢ peusio? YTo,
KaK He BO3MOXKHOCTb OTMEHUTb 3aKOH, eC OH Obll NPOBEAEH He Mo npasy, Kak 3TO 6bIno C;
3aKOHOM TuLMA NO NOCTAHOBNEHWIO KOANeruy, ¢ JINBUEBLIMU 3aKOHAMM MO PELLEHNI0 KOHCYNal
asrypa ®unmnna? A To, 4To 6e3 X aBTopuTeTa HNYTO U3 JesaHWiA MarucTpaTa HA oma,
Ha BOIHe He MOXKeT 6bITb 0406peH0?). CM. KpUTMKY 3Toro mMecta: Cmopukos A.M. Onpege- ;
NeHVe OrpeLLHOCTM aycnuuuit... npumey. 17.

%8 Cic. De nat. deor. II. 3.7-9; W1 4.10-12; Divin. I. 17. 33; I. 26. 55; 1. 35. 77; I. 43. 95; 1.:J
44.100; 1.47.105-106; 1.48.107. Cwm. Takke: WissowaG. Augures// RE. Bd 2. S. 2325-2337.
587 KpuTuueckmid noaxon K pOAM XPELoB BOOGLUE B MOMMTUYECKON JKM3HM paHHepecny6-
NKaHckoro Puma cm.. CmopukoB A.M. Pumckoe My6/iMYHOE XPEYecTBO: MeXAy LapcKoi
BACTbIO M apucToKpaTueii // BAW. 1997. Ne 1. C. 3545,
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BaXHOM acnekTe WX HOPUANYECKOW KOMMETEHUWW B apxaunyeckytl 3noxy -
cyfebHbIX NnonHoMouuax. Beab Kak HM MOKaXeTcs 3TO CTPaHHbIM, UMEHHO
aBrypam pumasHe BO MHOroM 06f3aHbl CBOMMM pa3paboTkamu B obnactu
cygebHoro npouecca.

[abbl nogTBEPAMTL 3TOT Te3nuc, o6paTumcsa K UCTOUYHMKaM. pexae Bce-
ro cnegyeT OTMETUTb, YTO NO eAWHOAYLIHOMY MPU3HAHWIO TPaguLUnU JOXK-
HOCTb aBrypa 3aHuUmanu u camu pumckue uapu. Tak, LiuuepoH noguepkuBa-
€T, UTO «Uapu 6blan aBrypamu, u nosxe (T.e. B nepuog Pecnybnmku. -JI.K.)
YaCTHble MU, HafeneHHble TeM >Ke >KPeyeckKUM LOCTOMHCTBOM, yNpaBnsnu
rocy/apCcTBOM, ONMpasch Ha aBTOpUTET penurum»®®, MMeHHo pumckue Lapu
BO3r/N1aBNANAN KOMNErM0 aBrypoB M MpakTUYECKM PYKOBOAMAWU WX AeATefb-
HOCTbIO. B CBA3W C 3TUM CnegyeT OTMeTUTb, YTO UHCUTHUW aBrypoB BO MHO-
roM coBmajanu c uapckumu. Tak, aBrypbl 6binM 061a4eHbl B LLapcKy nyp-
NypHYIO MaHTWIO - Tpabein™ u umenu 3arHyThlii esn, HasblBaBLIMIACA
lituus. Ha aBrypckom >esne lituus cnegyet ocTaHOBUTLCS 0C060, TaK Kak OH
uven 60MblIOe 3HaYeHWe He TONMbKO ANSA aBrypCKWX rafaHuii, HO W Ans uap-
CKON cype6HON BnacTu. Beprunuii ynomuHaeT B «3JHeWUAe» «3arHyTblii»
LLapCKUIA XKe3N yXXe MO OTHOWeHWI0 K nereHpapHomy uapto JlatuHy (Verg.
Aen. VII. 168-174; VII. 187-189). Takoil e 3arHyTblii KBUPUHCKWIA XE3N
6bin My Pomyna. MonHas aHanorus Lapckoro >esna ¢ aBrypckum COBCEM He
cnyvaiiHa. MNepBOoHayYanbHO 3TOT Xe3Nn Obln 3HAKOM MMEHHO aBrypCKWX mof-
HOMOUMIA Uaps. Befb aBrypbl C MOMOLLbIO >Ke3na He TONbKO COBepLianu
ragaHus no ntuuam o 61aronpuATHOM UAM Heb6naronpuATHOM MCXO04e TOro
WM MHOTO NPeanpuATWS, HO W BEPLIWAU Cy[, BbIACHAA MOCPEACTBOM raja-
HWIA, KTO UMEHHO U3 rpaxpjaH Bbi3Bas Ha 06WMHY rHeB 60roB. CakpanbHblii
XapakTep ApeBHellero cyfebHOro npouecca He pa3 MoAyepkuBancs B Au-
Tepatype®®, 3gech ke Heo6X0ANMO NNLbL OTMETUTL 0COBYH, MarMyeckylo, ¢
TOYKM 3PEHWS PUMASH, PONb aBrypPCcKOro >xesna lituus B coBepLueHMU NpaBo-
cyamsa. OTcrofa M 3TUMOMOrMYeckn 6n113koe natuHckoe cnoso lis, litis -
«cyflebHoe pa3bupaTenbcTBO», U B TO Xe BpeMmsA rnaron litare - «uckynatsb,
MPUHOCUTbL B XepTBY». Booble ponb xesna B cyaebHOM npouecce Bcerga B
PumMe 6blna o4eHb BeMKa, XOTH COrNaCHO Tpaguumm ecTyka B BUHAMKALU-
OHHOIN TX6e MMeeT HECKONbKO WMHOE MPOUCXOXAEHMWE, ONMLETBOPAS KOMbe,

¥ Cic. Divin. I. 89: ...nostra civitas, in qua et reges augures et postea privati eodem sacer-

dotio praediti rem publicam religionum auctoritate rexerunt

®  TekcT Cepaus cM. Bbile, 1.2.1.

5% santaluciaB. Alle origini del processo penale romano // IURA. N 35. 1984. P. 47-72;
VociP. Diritto sacro romano in etaarcaica// SDHI. N 19.1953. P. 145-179.
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301
KOTOPbLIM TAXYLLMECH PUTYanbHO MPOH3aNM Oocnapusaemylo Bells . OfHa-

KO aHanorus mexpgy puTtyanamum BUHAWKALWOHHOTO cyAebHOro npouecca u
CnefCcTBMA, NMPOBOAMMOr0O aBrypoM npu BbiIiCHEHUU BoAn HOnuTepa, 6Gpoca-
eTcs B rnasa. Tak, JIuBuiA, onuceiBas puTyan mHaBrypauyuum Hymbl Momnu-
NNA Ha LapcTBo, roBOPUT, YTO aBryp COBEPLUM MOSIMTBY B TOPXKECTBEHHbIX
cnoBax (T.e. B (hopmMe HyHKynauwuwu), fepxa Xe3Nn B NpaBoii pyke, pasrpaHu-
ynun UM HebecHoe NPOCTPaHCTBO, 3aTEM, MEPENOXMUB Xe3N B /IEBYIO PYKY,
NpaByl0 HaNOXWN Ha ronoBy HyMmbl, Nocne Yero cran oxupate 6naronpuar-
HbIX UM HeBNaronpuATHBIX 6OXECTBEHHbIX 3HaMennit’™ . Peub ugeT o cBOIA-
CTBEHHOM BWHAMKALMOHHOMY MpoLeccy HpUANYECKOM aKTe HanoXeHus
pyku (manus iniectio). Takum 06pa3om, B MHaBrypauuu Mbl HaXO4UM Te Xe
3N1eMeHTbl, 4YTO U B BWHAWKALMOHHOM npoLecce, - WCNONMb30BaHWE Xe3na,
HanoXeHne pyKun, Aa v caMm puTyan WHaBrypauuu. 3TOT puTyan CUMBOIN3M-
poBan He 4TO MHOe, Kak 60oxeckuil cyd, rae KOnuTep yepes 3HaMeHUs Kak
6bl caM HenocpefCTBEHHO BblpaXxan CBOK BOJIO.

He MeHee BeCcOMble apryMeHTbl B NOMb3y Te3nca 0 CyAebHbIX NOAHOMO-
ynAxX aBrypoB [aeT PacCMOTPEHMe XapaKTepa npouecca AuBUHaUWUW, - T.e.
BbIACHEHWA aBrypamu BoninM 60xectsa. [l0BONbHO NOAPOBHO OMUCLIBAeT 3TO
OvoHucnii TannkapHacckuif B pacckase O 3HaMEHWTOM aBrype BpeEMEHMU
TapkBuHua [pesHero ATTe Hasuu®>. 3T0T aBryp, ewe 6yayuu MpocThiM

* Gell. XX. 10. 7-10; Gai. Inst. IV. 16.

%2 Liv. 1. 18: 7. Augur ad laevam eius capite velato sedem cepit, dextra manu baculum sine
nodo aduncum tenens, quern lituum appellarunt. inde ubi prospectu in urbem agrumque capto
deos precatus regiones ab oriente ad occasum determinavit, dextras ad meridiem partes, laevas
ad septemtrionem esse dixit, (8) signum contra, quoad longissime conspectum oculi ferebant,
animo finivit; turn lituo in laevam manum translate dextra in caput Numae imposita precatus ita
est: (9) «luppiter pater, si est fas hunc Numam Pompilium, cuius ego caput teneo, regem Romae
esse, uti tu signa nobis certa adclarassis inter eos fines, quos feci». (10) turn peregit verbis aus-
picia, quae mitti vellet. quibus missis declaratus rex Numa de templo descendit (7. Asryp ¢
MOKPbITOI roNoBOI Cen Mo NeBylo eropyky, Aep>ka B Npasoil pyke KpuBylo nanky 6e3 efuHoro
CyyKa, KOTOpas Hasb; "aeTcs >Ke3noM. lMomonuswMch Goram U B3sB 418 HAOMOAEHUS ropog, Ci
OKPECTHOCTbIO, OH pasrpaHnyni y4acTKM OT BOCTOKA K 3anafly; H>KHas CTOpOHa, CKasan OH
nycTb GyfeT MpaBoii, cesepHas - n1eBoiA; (8) HanNpPOTUB cebs, Aaneko, HACKOMbKO XBaTan rnas, i
OH MbIC/IEHHO HaMeTW1 3HaK. 3aTeM, MepenoXKuB >Ke3N B EBYIO PYKY, a Npasyto BO3/OXKMB Ha
ronosy Hymbl, oH nomonuncst Tak: (9) «OTey KOnuTep, ecim 6orn BenaT, 4TOObI 3TOT Hymall
Momnununii, ublo ronoBy A Aep>Ky, Obln Lapem B Pume, BN Hade>KHble 3HaMeHWs B npedenax,
4yTOo A o4epTun». (10) TyT OH onucan CNoBeCHO Te Npef3HaMeHOBaHUs, Kakue XOTen Mofy-;
unTb. M oHM Bbian HUucnocnaHbl 1 Hyma colwen ¢ mecTay>ke Lapem). Cp. Plut. Numa. 7.

%3 Dionys. Ill. 70. 3: 3aTem 60XeCTBEHHLIM BHYLLEHVEM OH Pasfenin BUHOTPAJHUK Ha [
yacTu, OCTaBMB OfHY MO MPasyto PyKy, a ApYryto - no fesylo, Mocne Yero cTan HabnoaaTh 3a
3HAMEHWAMM Haf, Ka>KAol M3 CTOPOH. Korga >ke Haf OfHOA M3 CTOPOH NOSBUANCL Te NTULb
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loHOWeli, 6narogaps HOnuTepy Haligs nponaBlwyl CBUHLH, BCMEACTBME
4yero, WCMONIHAA AaHHbIA MM 06eT oTAaTh 6ory B 6narofapHoCcTb CaMyio
KPYNHYK B €ro cagy BMHOTpPajHyk rpo3gb, C MOMOLLbIO aBrypcKoro »esna
Npon3BOAUT HEKOe paccfiegoBaHue. Pa3gennB BUMHOTPafHUK Ha YeTbipe 4ac-
TW, OH WCCNeayeT KaxAyw u3 3Tux yacTell, uwa 6naronpusaTHble 3HAMeHUS
Haj OfHOWM M3 HMX. BbigeneHHy Takum 06pa3oM 4acTb OH BHOBb AE/UT Ha
yeTbIpe YacTu M NOBTOPSET BCIO OMepaLuio HECKO/bKO pa3 Ao Tex Mop, noka
HaKoHel, He 06Hapy>uBaeT HeobObl4allHO 60/bLIYH BUHOrpPagHYH rpo3gp.
KoHeuyHo, nofo6HOro pofa «paccnefoBaHve» BecbMa MPUMUTUBHO, OLHAKO
MMEHHO M3 3TOr0 NPUMWUTWMBHOFO puUTyana pojunachk MpakTuka cygaebHoro
paccnefoBaHud. Heo6xoguMmMo MnoscHWTL 3T0. [leno B TOM, 4TO, pa3jenvB
He60, 3eM/IH0 WAU Kakme-nnbo Apyrve NpeaMeTbl AW faxe rpynny auy Ha
4yacTu, aBrypbl MCKanu 3HaKOB 0OO0XECTBEHHOM BOMM Hapj Toél muam uHON un3
yacTeif. ITU 3HAKU Ha3blBaUCb PUMASHAMU Signa M He CBOAWAUCHL NULWb K
nofeTy OpfioB MM KOPLWYHOB. Tak, ®ecT nuuweTt: «[0CyaapCTBEHHbIE aBry-
pbl HabnOAAKT 3a NATbI0 BMAAMU 3HAMEHWIF: UCXOAAWMX OT Heba, OT MTuL,
OT KOPMJ/IEHUSA Kyp, OT YETBEPOHOTMX XWBOTHbIX U OT CAyYalHbIX 3HAMEHMUIA
(yenoseky)»*®. B pgaHHOM clyuyae Ans Hac 0coBblii MHTepec NpefcTaBAAIOT
nocnefHne 3HaMeHUA WNM 3HaKW, HasbiBaBLIMecs signa ex diris. Jllo6onbIT-

HO, 4YTO 3TOT BUA 3HaMeHWM, ABNSBLUNIACS YENOBEKY, 6bln HeobsA3aTeNbHbIM,
595
€C/In CaM YEeNOBEK HE CUWUTan ero TakoBbiIM , T.€. Nepen aBrypomMm Hepeanko

cToAN BbIGOP, KakWe M3 3HAKOB CYWTaTb B [aHHOW KOHKPETHOW cuTyauuu
BaXHbIMW, a Kakue BOOOLEe He OTHOCAWMMMWUCA K AaHHOMY feny. WHorpa
Takux 3HaKoB 6blN0 [OCTATOYHO MHOFO, MMEHHO [I03TOMY pacciefoBaHue
aBrypoB AO0/MKHO 6blI0 NPOXOAMTbL MPU NOMHelWwel TUWKHe, fabbl He 06-
peMeHsATb UX u3nuwHumMK 3Hakamu (Cic. Divin. I. 45. 102). He cnyyvaiiHo
OVBMHALUNSA aBrypoB CcuMTanacb O0COObIM MCKYCCTBOM W fJaXe HayKoi
(disciplina) pacno3HaBaHusi 60XeCTBEHHOI BOMN.

3pecb cnefyeT OTMETUTb, YTO K pacciefoBaHWi0 aBrypoB npuberanu He
TONLKO B CMyyae MeXeBaHMs Mofeli, noucka Hambosee MOAXOAALLEro AN
Xpama MecTa UM BbIICHEHWS MPUYKMH Heypoxas, 6onesHeil M Apyrux npo-

KOTOPbIX OH X0Ten (YBWAETb), OH CHOBA pasfenvn 3Ty CTOPOHY Ha fBe YacTu U TOYHO Tak-
>Ke 3aMeTun NTul, KOTOopble Tam nossuauck. Mpofo/mKas TeMm ><e CnocoboMm feaMTb yya-
CTK/ M oA A0 NOCNefHEro BWHOTPafHUKa, OTMEYEHHOro NTuUamu, OH Halwen HeobblyaiiHo
6onbLUyo BUHOrpagHyto rposgs. Cp. Cic. Divin. I. 17.31.

% Fest. P. 316 L.: Quingie genera signorum observant augures: ex caelo, ex avibus, ex
tripudis, ex quadrupedibus, ex diris.

%% Mio6kep ®. PeanbHbii CNOBaph KNAaccUUecKMx ApesHocTeid. CI6., 1885. C. 421.
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ABNMEHWIn rHeBa KOnuTepa, HO W nNpu pa3bope B HapogHOM cobpaHuK NO Ky-
pusaM anennsuuini Ha cygeGHble pelleHUs MarucTpaToB, Ha3biBaBLUUXCA
provocatio ad populum. 370 ob6palleHue K HapofLy CpOAHWM npaBy paboB u
nneébca npuberaTb B Xpam uaM K cTtatye tOnuTepa B nouckax 3awutbl OT
HecnpaseanBOCTU. HeKOoTopble KOHKPETHble MpuUMepbl UCTOYHMKOB MO3BO-
NAT yoeanTbCA B 3TOM.

Hanbonee BaXeH B 3TOM CMbicie cyaebHbiii npouecc VII B. [0 H.3. Hafg
3HaMeHUTbIM [opauuem, ofepxaBWwMM B npasneHue uapa Tynna Foctunua
nobeny Hag Kypuauuamu. 3TO OfMH U3 TeX HEMHOMUX C/lyvaes, Korga uapb
M aBryp He coBnajanu B O4HOM fvue, Tak Kak Tynn FocTunmii HamepeHHo
OoTKasancs OT pelleHuns Mo 3ToMy Aeny, nepefjaB ero Agyymsupam. JIMBui
pacckasblBaeT>®, UTO OCYX[EHHbIi AYYMBMpPaMu Ha CMepTb 3a YGUIACTBO
poAHoOW cecTpbl, Fopaunii B COOTBETCTBMM C NpPaBOM aBrypoB U MOHTU(U-
koB®” o6pallaeTcs K Hapody 3a 3aWuMToll. BHOBb HauMHaeTCs CneAcTBUE, Ha
KOTOpoM oTel opauus BbiCTaBNseT B KauyeCcTBe aprymeHTOB 3HakKu Heaas-
Hell nobefbl CbiHA: AOCMEXN MOBEPXeHHbIX KypuaunweB v MOrunbl normé-
wunx Mopauues. Mopauwnii 6bin onpaBaaH U, Kak nuweT PecT, «c 0406peHUs
aBrypuii 0cBOBOX[EH OT BCAKOrO HakasaHua 3a npecTynneHne»**®. 3peck

5% iv. I. 26. 5-8: tamen raptus in ius ad regem. rex, ne ipse... consilii populo advocato
«duumviros» inquit «qui Horatio perduellionem iudicent secundum legem facio». (6) lex ho-
rendi carminis erat: «duumviri perduellionem iudicent; si a duumviris provocarit, provocatione
certato; si vincent, caput obnubito; infelici arbori reste suspendito; verberato vel intra pomerium
vel extra pomeriumy». (7) ..duumviri... condemnassent... (8) turn Horatius... «provoco» inquit

(...Fopauwii 6bin cxBayeH v NpuBeaeH B CYA K Lapto. A TOT, 4TO06bl He 6paThb Ha ceba... cosan 3
HapOAHbIN Cxof M 06BLABUT. «B cornacuu ¢ 3aKOHOM HasHayalo AyyMBMPOB, YTO6bI OHM OCyaUM |

Mopauns 3a TAXKOe NpecTynneHne». (6) A 3aKoH 3Byuan ycTpawarole: «CoBepLUMBLIETO
TSOKKOe NpecTynneHue fa CyaaT AyyMBUPbI; eciM OH OT [yyMBUPOB 06paTUTCA K Hapody,

OTCTauBaTb eMy CBOe [eNo nepef HapodoM; €cnu AyyMBUpbI BbIMIpalT [eno, o6MOTaTb emy §
rofioBy, NMoOABECUTbL BEPEBKOW K 3M0BeLUeMy [epeBy, 3aceub ero BHYTPW FOPOACKON YepThl Nun 3§

BHE FOPOACKON 4YepTbl» (7) ...JyymBUPbI... BblHECAW npurosop... (8) TyT Fopaupwid... ckasau:
«Obpallaocb K Hapoay»).

97 Cam JIMBWN, LMTUPYA [PEBHUIA 3aKOH LIAPCKOrO BPEMEHM, He YKasbiBaeT, K KaKoii 06-
NnacTu npasa oH oTHocuncs. OfiHaKo NpsMOe yKasaHWe Ha 3TO Mbl Haxogum y Linuepona (Clc.
De rep. Il. 31. 54): Provocationem autem etiam a regibus declarant pontificii libri, significat
nostri etiam augurales (Kak cBUAeTeULCTBYIOT NMOHTU(MKAUbHBIE, & Tak>Ke Halu asrypasb-
Hble KHWUIW, NPOBOKALMA MPUMEHSNACh Y>Ke BO BpeMeHa Lapeit).

%% Fest. P. 297 L. Sororium tigillum: Accusatus tamen parricidi apud duumviros, dampna-
tusque provocavit ad populum. Cuius iudicio victor duo tigilla tertio superiecto, quae pater eius
constituerat, velut sub iugum missus, subit, consecratisque ibi aris lunoni Sororiae et lano Curia-
tio, liberatus omni noxia sceleris est auguriis adprobantibus (CecTpuH 6pyc: Beab 06BUHEHHBII B
ybuiicTBe AyymMBUApaMM W OCY>KAEHHbI, OH aneunMposan K Hapogdy. Mo cyasy Hapoga no6eau-
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peyb MAET He O MPOCTbIX CYACTAUBLIX 3HAMEHUAX, CBUAETENbCTBYIOWNX 06
ofo6peHun peweHus Hapoga. Wcnonb3oBaHHbI ®ecTom rnaron adprobare
03HayaeT TaKXe «/l0Ka3blBaTb», «NPOBEPATb». HECOMHEeHHO, aBrypbl fanu
cBoe 0f06peHMe NUlWb MOCMe paccnefoBaHMA BCeX 3HAKOB-3HaMEHMWA no
3TOMY [ieny, BblpaXkaBLUIMX 60XEeCTBEHHYIO BOMO. Booblle Takumu 3Hakamu
[NA aBrypos BMOMHE MOMNW ObITb U Yel0BEYECKWE CNOBa, MPOU3HECEHHbIE,
0flHaKo, HeyMbIlWNeHHo. Tak, B 390 r. o H.3. npu pa3bope B ceHaTe cnopa
mexgy Kamunnom u nnebeiickumn TpubyHamum 0 BO3MOXHOCTW Mepecene-
HWUA PUMASH W3 paspyLlleHHoro Puma B 3axBayeHHble Beiln nofobHbIM [06-
pbIM NpeA3HaMeHOBaHMeM MOCNyXuna ANA aBrypos 6poLlleHHas Npoxoas-
wum mMumo Kypuu LeHTYpuoHOM (pasa: «3HameHoCel, CTaBb 3HaMf, Mbl
ocTaemcs 3aeck»*®. [lanee, 3To MOrAW 6biTb U MpPUBEAEHHbIE B Cyde CBUe-
TeNbCKNe MoKa3aHus, KOTOpble, OfHAKO, MOXHO Oblno 6bl MCTO/IKOBATb Kak
nposiBfieHNe BGOXECTBEHHON BOAW. Tak CAyyunocb, Hanpumep, B 493 r. Ao
H.3., KOrfa aBrypbl MPUHANM BO BHUMaHWe CBUAETENIbCTBO NPOCTOro nnebes
0 ABMBLUEMCHA eMy BO CHe KOnuTtepe, Tpe6oBaBLUEM WCKYMIEHUA 32 XKECTO-
KOe Haka3aHue rocrnofuHomM cBoero paba BO BpeMs TOPXECTBEHHOro npasf-
HnuHoro wectena®®. LinuepoH B TpakTaTe «O AMBUHALMW» MPUBOANT HEKO-
TOpble NpumMepbl Nofgo6HOro poga. Boobuie, cyas no Bcemy, paccfiefoBaHue
cyfiebHbIX fen B apxaumyeckom Pume, cyaebHoe [03HaHMWe, onpejeneHue
npaBoro M BWHOBATOr0 NPOM3BOAMIOCL MO BECbMa PacnpocTpaHeHHOMY B
paHHMX obLecTBax NpuUHUMNY «60r wenbMy MeTUT». COOTBETCTBEHHO 3a-
fauveil aBrypa 6bln0 HaiiTu, paccnefoBaTb W MOHATb, WHTEpPNpeTUpoBaThb
«MeTKW», 3HameHus 6ora.

Mo6onbITHO, YTO LiMuepoH, cam 6GyAyun aBrypom, 6yKBasbHO BbICMEU-
BaeT B TpakTate «O AMBUHALMU» CYeBepus APEBHUX PUMJSH, PYKOBOACTBO-
BAaBLUMXCA B TOCYAApCTBEHHbIX [AefaX HWUYEro He 3HauyallUMU MpUMeTaMu.

Teub NpoLUey nof AByms 6pycamu C HaNOXKEHHbIM Ha HUX TPeTbUM 6pycoM, KOTOpble COOpy-
[un ero oTel, Kak Obl MPOrHaHHbIA Nog APMOM, M nocne Toro, Kak KOHoHe-CecTpe u SHycy-
Kypuvaunio 6binv OCBAiLLEHbI a4Tapn, OH Obin ¢ 0f06PeHUs aBrypuii 0cBOGO>KAEH OT BCAKOrO
HakKasaHus 3a npecTynneHue). ¢

%Liv. V. 55.2: Signifer, statute signum; hie manebimus optime.

890 plyt, Marc. Cor. 24: «[Topa>KeHHble CEHaTOPbl YYMHUN TLlATeNbHelLii po3bICK Mo
aTomy geny (EI'0IF*avTO Tor) TTpaypatoc £111 |CTTY) 25: UTak, KoraaJlaTuHuiipacckasaH
ceHaTopam CBO COH 1 OHW NpoBenu paccnefosanue (SirfFropow) o TOM, YTO >Ke 3TO 6bly 3a
0TBPaTUTENbHBIA NAACYH, BO3rNABAABLUMIA LUECTBUE, KOE-KTO BCMOMHUY O KasHu paba, KOTO-
poro nposeun, 6uuys, yepes qopyM, a3aTemybuuu, - CAULLKOM Y>K HeobblyHa 6blna KasHb. Tak
KaK >xpetbl (1Y lepewv) 6bimv euHOAYLLHBI (B 3TOM paccnefoBaHii), TO X03auH (paba) 6bin
OCY>K/IEH, & Urpbl 1 npoLeccus B 4eCTb 6ora 6biMM NMOBTOPEHbI ELle pa3 C Camoro Havava.

———r w,,_.__...__.__,,,.m.T
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BMecTe C TeM K UCKYCCTBY AMBUHALMMU, K aBrFYpPCKON HayKe OH OTHOCUTCS
C JONXHbIM MMeTeTOM, Npu3HaBas, 4YTO ANA rocyfapcTBa BeCbMa BaXHO
COXPaHUTb 3TW fpeBHWe Tpaguuum un putyansl. OpHako, 6nAA ApeB-
HWe Tpaguuuu, rnaBHbIM BO BCAKOW YenoBeyeCKOW [eATeNbHOCTW OH
cumTaeT ratio®®'. MosTomy fAeiicTBMTENbHO MYApLIX aBFypOB OH Ha3bliBa-
et prudentes®®?, a 3naTokoB npaga, iuris prudentes, cpaBHMBaeT B WX MCKYC-
cTee ¢ aBrypamn®®. B TpakTaTe «O 3akoHax» LIMLepoH 06bLACHAET BaXHOCTb
[OMKHOCTU aBrypoB AN rocyfapctsa TeM, YTO NO 3aKOHY BCe Marucrparthl
LONMXHBI NOAYMHATLCA aBrypy, Tak Kak OH coBeTumk (consiliarium) u no-
MOLWHWK, T.e. Kak Obl HOPWCKOHCYNbT camoro tOnutepa Bce6bnaroro Benwu-

yaiwero (Cic. De leg. Ill. 19. 43). B T0 Xe BpemMs UCTOYHUKN 4YacTO Hasbl-
BalOT aBrypoB MHTepnpetatopamu (interpretes) sonu Onutepa (Cic. De leg.
Il. 20; I1l. 43; De nat. deor. Il. 12; Phil. 13. 12; Arnob. IV. 34).

Becbma LeHHO fNnA Hac 3amevyaHue LimuepoHa 0 TOM, 4TO B paHHeM Pume
Hayka aBrypoB MMena [Be OCHOBHbIX CHepbl NPUMEHEHWA: pelleHne rocy-
[AapCTBEHHbLIX fen M Tak HasbiBaemoe agendi consilium®* focnosHo 3To
BblpaXeHne MOXHO NepeBecTW KakK «COBET B fenax». Takue COBeTbl aBrypos

%2 Cic. Divin. 1l. 63. 130: ...TofbKO My/ApeL, MOXKET 6bITb NPOPULATENEM...

892 Cic. Divin. 1. 49. 111: Asrypun 3Tux Mtofeit SBNSKOTCA NPOAYKTOM He 60>KeCTBEHHOrO |
B/JOXHOBEHWs,, @ YeN0BEYECKOro pasyma... TakiX MioJeil Mbl MO>KeM Has3BaThb «CBeaylmMn», TJ1
eCcTb «NpefBuAsALMMM, HO HUKak He npoeudifaMU». Jlro6onbiTHa npuBoaumasn 3gech Liyuepo- §
HOM 3aTumMonorus prudentes ot providentes.

893 Cic. De orat. I. 45. 199: Quid est enim praeclarius quam honoribus et rei publicae mu-
neribus periunctum senem posse suo iure dicere idem, quod apud Ennium dicat ille Pythius
Apollo, se esse eum, unde sibi, si nonpopuli et reges, at omnes sui cives consilium expetant,
Suarum rerum incerti; quos ego ope mea Ex incertis certos compotesque consili Dimitto, ut ne
res temere turbidas; 200: Est enim sine dubio domus iuris consulti totius oraculum civitatis.
Testis est huiusce Q. Mucii ianua et vestibulum... (HToMOXeT 6bITb NpekpacHee Ana cTapu- 4
Ka, 3aHMMaBLLEro B CBOE BpeMs NOYeTHble 06LLECTBEHHble JOMKHOCTW, YeM BO3MOXKHOCTL C!
MNOMHLIM NPaBOM CKasaTb TO, YTO MPOUSHOCUT Y DHHUSA ero NUUACKMUA ANONNOH, U Ha3BaTh §
cebs Tem, OT KOro ee: * *>. He «Hapofbl U Lapu», TO BCe rPadkaaHe «CoBeTa XKAyT, He 3Hasd, >
UM fenaTbh. Momoralo UM W Bpasymass, Nojar CoBeTbl A, YTOb Aen HEeACHbIX He peluany Ha-
06ym». Befb 1 BNpAMb [OM HOPUCKOHCYNbTa, GEcCnopHo, CAY>KUT OpakynoMm Ans BCero obiue-
cTBa. CBugeTenm 3TOro - CeHU U NpuxoXkas Hawero KeuHTaMyups...). 3

804 Cic. De leg. 1I. 13. 33: Sed dubium non estquin haec disciplina et ars augurum evanuerit
iam et vetustate et neglegentia... quae mihi videtur apud maiores fUisse duplex, ut ad rei publicae
tempus non numquam, ad agendi consilium saepissime pertineret {Ho 3T0 y4eHue n UCKycCTBO
aBrypoB, HECOMHEHHO, Tenepb Y>Ke WUCYe3N0 W BBUAY CBOEW [PEBHOCTW, U BBUAY HeOpPeXKeHus K
Hemy... BO BpemeHa HallMX MPEeAKOBy4eHue 3TO, MHE KaXKeTCs, MMeNno ABOSKOE 3HaueHne, |
VHOrAa K Hemy npuberann B CBA3M C TEMU W UHBIMW COBLITUAMMW B rOCyAapcTBe, HO Yalle
BCEro B COBeTeE MO fenam).

214

1.6. Ponb >Kpeuos BpasBUTUM PUMCKOr0 npasa

HasblBanuUcb responsa mnn decreta B 3aBUCMMOCTM OT KOHCYNbTaTUBHOTO WU
06s3aTeNbHOro AN MarucTpata, ceHaTa, cyfe6HOM KOANernn Uau 4acTHOTO
nuua xapakTtepa. BbipaxeHue agendi consilium nmeeT u npoueccyanbHoe
3HauYeHWe «COBeTa MO BEJleHWI0 WUCKOB». M3BECTHO, UTO ApPeBHEeWIINA LeH-
TYMBUPanbHbIA CyA cOCTOAN W3 4yeTbipex Takux consilium, unu konnerwni,
OTAMYABLWIMNXCA, NO-BUAMMOMY, XapakTepom paszbupaemblx B HUX gen. Ayma-
eTcd, YTO B LEHTyMBMWpPaNbHOM CyAe HanbOAblWKUM aBTOPUTETOM NOMb30Ba-
AWCb WMEHHO aBrypbl, 3aTmMeBas CBOWM aBTOPUTETOM fAaXe MNOHTUGDUKOB.
BbITb MOXET, MMEHHO NO3TOMYy Hambonee BaXHas HavyanbHaa cTagua cypaeb-
HOro npouecca, Ha KOTOpPO# HasHayanca rnaBHbifi 06BMHWTENb M TaK Hasbl-
BaeMble Cy6CKpPMUNTOPbLI, T.e. CO06BWHUTENU, W u3bupanucb Cyfbu MO AaH-
HOMY WMCKy, HasblBanach AuBMHauneii®®®, T.e. o6o3Hauyanacb Tem Xe TepMmu-
HOM, YTO M aBrypckas Hayka npeasuaeHns®®®. Mpuuem Fasuil bacc 06bACHA-
eT Takoe Ha3BaHWe He06XOAMMOCTbIO ANfA CyfAbu 06nagatb B 3TOM BUAe Cy-
febHoro npouecca fapom npefBujeHws, npopuuaHua. TceBfO-ACKOHUN
noAvyepkuBaeT, 4TO 06BUHWUTeNbHasn cyaebHas peub aBrypa LimuepoHa Hasbl-

3 0 cype6Hoit guBMHaUMK cm.: Hitzig. Divinatio // RE. Bd 5. S. 1234-1236.

8% Gell. 11. 4. 1-5: Cum de constituendo accusatore quaeritur iudiciumque super ea re red-
ditur cuinam potissimum ex duobus pluribusque accusatio subscriptiove in reum permittatur, ea
res atque iudicium cognitio «divinatio» appellator. (2) Id vocabulum quam ob causam ita factum
sit, quaeri solet. (3) Gavius Bassus in tertio librorum, quos De origine vocabulorum composuit,
«Divinatio», inquit, «iudicium appellator, quoniam divinet quodammodo iudex oportet quam
sententiam sese ferre par sit». (4) Nimis quidem est in verbis Gavi Bassi ratio inperfecta vel
magis inops et ieiuna. (5) Sed videtur tamen significare velle idcirco dici «divinationem», quod
in aliis quidem causis iudex ea quae didicit quaeque argumentis vel testibus demonstrata sunt
sequi solet, in hac autem re, cum eligendus accusator est, parva admodum et exilia sunt quibus
moveri iudex possit, et propterea quinam magis ad accusandum idoneus sit quasi divinandum est
{Korpa BblfcHseTCA BOMpOC 06 yCTaHOBNEHWM OBBMHWTENA W HasHavaeTcs cyfebHOe cneacT-
BME OTHOCUTENLHO TOro, KOMY W3 ABYX MAW HeCKONMbkux (0BBMHWTENeil) npefocTasnseTcs
rNaBHoe 06BMHEHME, @ KOMY MWLb CYOCKPUNUMA NPOTWB OTBETUYNKA, TO 3TO Aeno, a Takke n
cyfebHoe CneACTBWe HasblBaloTCA AvBMHaumel. (2) OO6bIYHO cnpawwvBaloT, MO Kakoi mpuymnHe
ynoTpebnseTca 3To cnoso. (3) Masuit bacc B TpeTbeli U3 KHWAM, KOTOpble OH Hanucan o npo-
MCXOXKZEHUN CNOB, roBOPUT: «CyfebHbIii NPOLECC HasblBAeTCH AVBUHALMENA, AOMKHO 6bITh,
no TOW MpWuMHe, YTO CyAbs B M3BECTHON Mepe MpefckasblBasl, Kakoi NpUroBop UM camum
[omKeH 6yfeT BbliHeceH». (4) Ho mbicnb B 3Tux cnosax asna bacca cavwkom faneka 0T
COBEPLUEHCTBA 1 CKOpee fadke CKyAHa u beccopep>kaTenbHa. (5) OpHako, NoO-BUAMMOMY, OH
X0Ten nokasaTb, YTO (CNOBO) «AMBMHALMA»YNOTPe6AseTCA N0 TOW NpuuMHe, YTO ecnu B
KaKux-TO Apyrux cyfeGHbIX fenax cyfbsi 06blYHO cnefyeT TOMY, YTO Y3Han wan U3 Npeabsis-
NEHHbIX JOKa3aTenbCTB, WM OT CBUAeTenel, TO B 3TOM fene, MOCKOMbKY AOMKEH ObITb
BbIOpaH rnaBHblii 06BUHWTENb, (CyAbe) CnefoBano Kak Gbl MpefckasaTb TOro, KTo 6onee
NOAXOAMT ANA MPefbABNEHUS O0BBMHEHNS).
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BaeTCA AMBMHALMel MOTOMY, 4TO B Heid He pa3bupanocb COfesHHOe, a Mmc-
cnegosanoch 6Gyayujee®”’.

WTak, A nonbiTancd nokasaTtb, YTO B apxaumyeckom Pume [eATeNbHOCTb
aBrypoB He CBOAMMIACb AUWb K (PYHKUMAM OfuLManbHbIX npopuuatenei
Bonu KOnutepa. Kak BO MHOrMX paHHUX 006LWecTBax, rge O6LWMHHbIA KONAYH
06bIYHO BLINOAHAN Cyae6Hble (yHKUMN®®, Tak n B apxanueckom Pume aBry-
pbl ObINMM YeM-TO BpOJe BbICLIEro aneifALMoOHHOro cyfa, clejosatenimu u
IOPUCKOHCYNbTaMN OAHOBpemMeHHO. KoHeuHo, B pecny6ivMkKaHCKOM Pume
3TN (PYyHKUMW aBrypoB NOCTEMEHHO OTOABWIaNMCb Ha 3afHMWIA NiaH No mepe
MOABNEHNA BCE HOBbIX MarucTparos, 06/1afaBWwux CyfebHbIMU (QYHKUUA-
MW- NPeTopos, LEH30pOB, TPMOYHOB, 3AWNOB, KBECTOPOB M T.4. OAHaKo
pYMCKOe NpaBo JOCTATOYHO JONT0e BpPems COXPAaHANo W jaxe pa3suBano Te
puTyanbHble (hOpMbl CyAebHOro npouecca, KoTopble 6binM 3an0XeHbl aBry-
panbHbIM NpaBoM. Tak, Hanpumep, W3BECTHbI pUTyan CnefCTBEHHOTO 06bI-
cka «C uvawell n nepesssbio»®®, BO MHOroM CxoAHbIi C paccnefoBaHuem
3HaMeHnii BOMM 6OXecTBa, NMPOM3BOAMMBIM aBFYpOM C e3oM B pykax®'®,
coxpaHanca B Pume BMAOTb [0 NEPBbIX BEKOB H.3. [la U caMu pUMCKUKE topu-
CTbl B TOW WAWN WHOW Mepe MOHMMANW CBOK MNPUYACTHOCTb K 6OXECTBEHHO-
My MPOBWAEHMIO, K aBrypanbHON Hayke MpefBUAEHWNA B MOUCKe 6OXeCTBEH-
HON cnpaBegnmMBocTM. He cnyvaiiHO noatomy umnepatop HKOCTWHWaH, u3-
BECTHbI/i CBOMM 3HAHWEM ApEeBHEro npasa W NOYMTaHMEM apxamyeckux 3a-
KoHoB Pomyna n XII Tabnuu, BUAMMO, B MojpaxaHue APeBHWM aBrypam
«OCBATW/I» CBOK 3HAMEHUTYH KOAU(UKALMIO KaK «CBALEHHeWWnii Xxpam

228 44-
7 ps. Ascon. P. 99: Divinatio dicitur haec oratio, quia non de factum quaeritur, sed de fu-
ture, quae est divinatio, uter debeat accusare (JuBnHaumeii 3Tapeub (LiuuepoHa) HassaHa

NoTOMy, YTO B Heli UCCMeJoBaNIOCh He COBEpLUEHHOE AesHUe, a Gyayllee, W AMBMHALWS COCTO-

WT B TOM, 4YTO6bl NpeAckasaTb, KTO U3 [ByX AOMKEH BbICTYNUTbL C OOBUHEHWEM).

5% McTopus nNepBoBLITHOrO 06LieCTBa. Anoxa knaccoobpasosaHms. C. 380; Malinowski B.
Argonauts of the Western Pacific. L., 1922. P. 62 f.

809 | ex XII tab. 15m = Fest. P. 104 L.: «Lance et licio» dicebatur apud antiquos, quia qui
fiirtum ibat quaerere in domo aliena licio cinctus intrabat lancemque ante oculos tenebat propter
matrum familiae aut uirginum praesentiam («C u4alleii 1 NepeBsi3biO»y APEBHUX FOBOPUNOCH OT

TOro, YTO TOT, KTO LIEN UCKATb KPAAEHYHO Bellb, BXOAWN B UyXKOI [OM OMOsiCaHHbI nepessi- 3

3bl0 1 Aep>Kan nepef rnasamy yally BBUAY NPUCYTCTBUS MaTepeii CeMeCTB U [eBYLUEK).

810 jv. X. 7. 10: Qui lovis optimi maximi ornatu decoratus curru aurato per urbem vectus in
Capitolium ascendent, is non conspicietur cum capide ac lituo, capite velato victimam caedet
auguriumque ex arce capiet? (A Toro, KTO0 B o6nayeHun Beebnaroro Bennuaiiwero KOnuTepa
Ha 30M0TOI KONMecHWLEe npoexan B ropod W B3owen Ha KanuTonuii, Hey>kTO He nogobaeT
YBUAETb C Yalleil W >Ke3n10M aBrypckuM C MOKPbITO/ FONOBOI 3a COBEPLUEHNEM >KepTBOnpu-
HOLLEHVMS! MAW C KPenocTW CAeAsaLlero NTuunin noneT?).

1.6. Poib >KpeLoB B passBUTUM PUMCKOro npasa

KOcTuymn» (sacratissimum templum iustitiae consecrare. - C. 17. 1. 5). Ko-
HeyHo, HKOCTMHMAH 6bll1 XPUCTUAHCKMM WMMepaTopoM, OfHaKo MHorue
[LPEBHEPUMCKME OPUANYECKMNE MPeSCTaBNeHNs YXOAALLeA 3N0XM OTHIOAb He
Obinn emy 4yxgbl. KOpMCT N0O34HEKNACCMYECKON 3noXu YnbnuaH Kak 6bl
packpblBaeT 3TW NpPeACTaB/leHMUSA, BbICKa3blBasfCb BMOMHEe B LyXe ApPEBHEPUM-
CKMUX aBrypoB, BO3BeLiaBINX pUMAsHam fobpble 3HameHus: «[o 3acnyram
Hac HasBanu Xpeuamu, 60 Mbl NOKMOHAeMCcH KOCTULMM, BO3BELLAEM MOHA-
TMA f06pPOro W cnpaBeAfMBOro, OTAeNsAs CNpaBei/MBOe OT HecnpasBefnnBO-
ro, oTAM4as [O3BOSIEHHOE OT Hef03BONEHHOr0, XXenasd, uTobbl Aobpble co-
BEPLUEHCTBOBA/IUCH HE TONbKO MYyTEM CTpaxa Haka3aHus, HO M MyTeM MOOLL-
peHus Harpagamu, CTpemMsacb K WCTUHHOW, ecnu f He 3abnyxpawcb, uno-
codun, a He K MHUMOIi»®,

Takmm 06pa3om, Ha MOW B3rnaf, OPUCMPYAEHTbl U OPUCKOHCYNbTbI
nosgHepecny6/MKaHCKOW 3N0OXW BeAyT CBOE MPOUCXOXAEHWE He TO/bKO
OT MOHTU(UKOB, HO W OT aBrypos. bonee TOro, ecan NOHTU(UKK B CBO-
el IDPUANYECKOW LeATeNbHOCTM OblIN XpPaHUTENsMW, B Ay4lleM clydyae
TONKOBaTeNAAMU MUCAHbIX 3aKOHOB, MCKOBbIX (opmyn legis actiones, To
responsa u decreta aBrypos, OMuWpaBLUWXCA HEMOCPEACTBEHHO Ha 6oxe-
CTBEHHYIO BOMO, T.e. He Ha 6YKBY, a Ha AyX 3aKOHa, BO MHOrom cdop-
MUpOBanu Te W3BECTHble MPUHLUWNbI NPEeTOPCKOW feAaTenbHOCTM, 6naro-
faps KoTopbiM ius honorarium wHOrga HasbiBalOT MpeuefeHTHbIM Mpa-
BOM. He cnyuaiiHo noatomy CepBuii B KOMMEHTapuax K «3JHenpe»
Beprunua ynoMuHaeT HEKUi 0co6bIA BUA aBrypuil, HasbiBaBLINACA
legis dictio, rge camo o6palieHue aBrypa K 60ry ectb HyHKynauus uiu
neTuums, Kak 6bl UCKOBOe TpeboBaHWe, MpMHMWMaBliee C 0f06GpeHMeEM
tOnutepa cuny 3akoHa {Serv. Ad Aen. IIl. 89). Bbilme yXe ynomMuHa-
Nnocb [Ba OCHOBHbIX OMpefefieHNs 3aKoHa, BO-MepPBblX, KaK MUCAHOro
peleHns Hapoga u, BO-BTOPbIX, KaK OTKpbIBLIErocs mypgpeuam 60xecT-
BEHHOr0 pasyma, KOTOpbIi M ecTb OCHOBa 3aKOHOB mnpupogbl (ius
naturale), 6oxecTBeHHOW HKOcTuunn. MIMEHHO Ha NOHUMAHWW U TOMKO-
BaHWW fyXa 3TOro 60XecTBEHHOr0 HEMMWCaHOro 3aKoHa M OCHOBbIBAanachb
cypebHas npakTuka aBrypos. VIMeHHO NO3TOMY OHa JaXe HEeKOTOPbIM
06pa3omM MpPOTMBOCTOANA BCAKOMY MNMCAHOMY 3aKOHY, MyCTb faXe ca-

811D, 1. 1. 1. 1, Ulp. Lib. 1 Inst.: Cuius merito quis nos sacerdotes appellet: iustitiam nam-
que colimus et boni et aequi notitiam profitemur, aequum ab iniquo separantes, licitum ab illicito
discernentes, bonos non solum metu poenarum, verum etiam praemiorum quoque exhortatione
efficere cupientes, veram nisi fallor philosophiam, non simulatam affectantes.
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KpanbHOTo XapakTepa, TO/MIKOBaHMEe KOTOPOro 6bN0 NpeporaTuBoil Apy-
roii Xpeueckoil Konnerum - NOHTUGUKOB.

1.6.2. MoHTMMUKM 1 pa3paboTKa cakpasbHOro npa.sa

Ecnn aBrypbl B cyfe6HbIX pa3bupaTenbCTBax ONUPannCcb Ha HenucaHblii
60>XeCTBEHHBIA 3aKOH, KaXAblif pa3 ucnpalwmsas HOBYIO BoM0 HOnuTepa u
TeM caMbiM c034aBas HOBbI Cyfe6HbIi nmpeuedeHT, TO NOHTUMUKKM Bbinn
XpaHuTensmm 60XXecTBeHHOW BOAWM, CTPOro cnefs 3a cobnofeHuem ca-
KpanbHOro Mpasa >Xpeuamu, MaructpaTamum u yacTHeiMu auuamu®'?. Kpar-
Koe, HO BecbMa eMKOe OMnpefefieHue MX NpPaBOBOW fesTeNbHOCTM AaeT PecT
(P. 113 L.): «Bepx0BHbIii MOHTU(MK Ha3biBaeTCS TaK OT TOr0, YTO OH ABNA-
eTCcs B fenax, KOTopble OTHOCATCA K XepTBOMNPUHOLWIEHUAM (Sacra) v penu-
rmosHbiM obpsagam (religiones), rnaBHbIM cyabeil N KapaTenem 3a HeMOBMHO-
BEHWe KaK 4acTHbIX NNL, Tak U MarnctpatoB»™. Heckonbko 6onee noapo6-
Hoe onpegeneHve GYHKUMA pgpeBHellwmnx noHTUMKOB faeT [AuoHucuit
FannkapHacckmit (Il 73): «1. MocnefgHAs 4yacTb ycTaHoBneHWiA Hymbl 0
Xpeuax OTBOAMNACL TeM, KTO OTHOCWUACH K BbICLUEMY >KPEYecTBy W WMen
BeNMYaMWyo BNacTb cpeau puMAsH. Ha ux A3bike OHW 30BYTCSA MOHTUGM-
Kamu... KoTopble MMenu BnacTb B Haubonee BaXKHbIX fenax. 2. Beab oHW BO
BCEX PENUTUO3HbIX CyAebHbIX pa3bupaTenscTBax ABAAIOTCA CYAbAMW Haf
BCEMMW YaCTHbIMW NULLAMW, MarucTpaTamu n cnyxutenamum 6oros. OHM Tak-
Xe CO3/at0T 3aKOHbl OTHOCUTENIbHO PENUTNO3HbIX 06pAL0B, KOTOPbIE elle He
YTBEPXAeHbl MUCaHbIM 3aKOHOM WKW 06bl4aeM U KOTOPbIM, MO UX MHEHUIO,
cnefyet npuaatb NOALEPXKKY 3aKOHa unu o6biyad. OHW KOHTPONUPYIOT BCeX
MarucTpaToB, KOTOPbIM BBEPEHbl KakKue-nnmbo >KepTBOMNPUHOLIEHUS UK
Opyrue penurnosHble 0643aHHOCTM, a TakXe BCeX XpeLos. OHM 3a60TATCA O
TOM, 4TO6bI UX CAYTU U CNYXWUTENN, KOTOPbIX OHU UCMONb3YIOT B PeINrnos-
HbIX pUTyanax, He coBepLlann OWUOGOK B OTHOLWEHUN CaKpabHbIX 3aKOHOB.
YacTHbIM nnLaM, He3HaKOMbIM C Takoro poja Beliamu, OHW PacTONKOBbIBA-
0T N 0OBACHAIOT Ce, YTO KacaeTcs MOK/OHEHUS 6oram W reHuam, U ecnu
OHU 06HAPYXMBAIOT, YTO KTO-TO HE NMOBWHOBANCA UX NPUKA3aHWUAM, Ha Tex
OHW HafaratoT Haka3aHuWe B COOTBETCTBMW C MPOCTYNKOM. HaKOHel, NOHTU-
(UKW HE MOryT 6bITb MOABEPrHYTHI CyAeOHOMY MpecnefjoBaHUIO UNN Haka-
3aHUI0 U OHW He OTBETCTBEHHbI HU Mepef CeHaToM, HW Mepej HapoAoM, Mo

12
Al 0630p nuTepaTypbl 0 MOHTU(MKaX cM.: Cmopukos A.M. Konnerus noHTudumkos //

Xpeueckue konneruun... C. 100-141.
813 Fest. P. 113 L.: Maximus pontifex dicitur, quod maximus rerum, quae ad sacra et relig-
iones pertinent, iudex sit vindexque contumaciae privatorum magistratuumgue.
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KpaliHeli mepe B Bompocax penuruum». MeHee nofpobHble CBeAeHWs AaioT
Nueuin (I. 20. 5-7) n MNnyTtapx (Numa. 9-12). O6a roBopsAT 0 TOM, 4YTO MOH-
TUPUKN Befanu BCEMU OO6LLECTBEHHBIMU W YACTHLIMU XXEPTBOMPUHOLLEHNSA-
MW, npuyem JInBWUIA MOJYEPKMBAET, YTO UMEHHO MOHTUMUK yKa3blBan, OTKY-
fa [O/MKHbI BblLeNATbCA Heo6X0AMMble 15 XePTBONPUHOLWEHWUI [eHbIU.
Takoll 06bem cyfebHbIX U 3aKOHOAATeNbHbIX NpaB (BeAb B aMOXy Lapei, Kak
0TMeYanoch, BCe 3aKOHbl OblN CakpanbHbIMW) COMOCTaBMM NMLIb C LapcKof
BNaCTbi0 M NOTOMY HE MOXEeT He Bbl3BaTb COMHeHWs. Tem 6ofee uTO, Kak
YK€ YyKa3blBanoCb Bbille, B Lapckui nepuog MOHTUGHUKN OTHIOAb He 3aHu-
Manu NepBeHCTBYIOLLEr0 NOMOXEHNA B Mepapxum xpeuoB. OgHako MayTapx
(Numa. 9) n 3ocuma (IV. 36) nogyepkMBarOT, UTO MMEHHO Lapb U Obin nep-
BbIM BEPXOBHbIM NOHTUGUKOM, a Cepsuit (Ad Aen. Ill. 80) gobasnset, utoy
LpPEeBHUX PUMASAH «b6blNn0 B 06blYae, 4TOObLI Lapb 6Obln TakKXe XPeuom, a
WMEHHO MoHTUdUKOM»®™. O Tom e rosoputT u Wcugop Cesunbckuii®™s,
Ecnn 370 coBMelleHWe LelCTBUTENbHO MMEN0 MecTo, TO (DYHKUWW MOHTM-
(hMKOB BMOMHE COOTBETCTBYIOT HALUMM CBefEHUAM O MPaBOMOYMAX Lapei.
WIMEHHO OHM, N0 eANHOLYLWIHOMY MHEHWIO aHTWYHbIX aBTOPOB, OblAK cocTa-
BUTENAMW BCEX 3aKOHOB O PENIMTMO3HbIX pUTyanax W >XepTBOMPUHOLLIEHUSAX,
VUMEHHO OHW OblAN BEPXOBHLIMU CYAbAMU HAL YacTHbIMU AULEAMMW, Maruct-
patamy K Xpeuamu M B TO XXe BpPeMs B 3aKOHOAAaTeNnbHOM cdepe He Bcerpa
Obln MOAOTUYETHbI CEeHaTy M Hapody. VicnonHeHue Lapem [JO/MKHOCTW Bep-
XOBHOTO MOHTU(MKa NOATBEPXKAAETCA ele U TeM, 4TO NOHTU(HUKK, NOLOBHO
LapsaM, WMMeNn B CBOEM pAaCMOPSXEHWM NIMKTOPOB, 06LLEeCTBEHHbIX Pabos,
MOCLIMLHLIX M MUCLOB, HAa3bIBAEMbIX TaKXKe MAaAWnmMu MoHTUdUKaMn®®,
MOXHO npocnefuTb HEKOTOPYK 3BO/IOLMIO, MOCTEMEHHOE BO3BbILLEHME
Konnernm noHTUMUKoB. pyu NaTUHO-CABMHCKUX Lapax-aBrypax, KOHEYHO,
MOHTUWKM Mrpanu NOAYMHEHHYO ponb M Hyma Momnunuii egsa nu cpasy
Hagenun ux TeMW MNOAHOMOYMSAMM, O KOTOPbIX paccKasbiBaeT [WOHWUCUIA
lanukapHacckuii. Beab faxe B ero M3/0XeHWM 3aKOHOB HyMbl MOHTUQUKK
HaxofaTcA Ha OfHOM W3 MocnedHWx MecT. [epBoe BO3BbIWEHUE KOMNErUU
MOHTU(MKOB, MO-BMAMMOMY, Hayanocb npu npasneHuu TapkeuHus opgo-
ro. Mo kpaiiHeiAi Mepe MMEHHO MOHTU(MWK, C OJHON CTOPOHbLI, NEPBbLIM MOA-
BEpr COMHEHUWI0 WCKYCCTBO [MBMHALWUKM aBrypoB, C APYroi - akTWBHO pas-

614 . .
*"serv. Ad Aen. IIl. 80: Rex et sacerdos - maiorum enim haec erat consuetudo, ut rex esset

etiam sacerdos, vel pontifex: unde hodieque imperatores pontifices dicimus.

815 Isid. Orig. VII. 12. 14: Antea autem pontefices et reges erant. Nam maiorum haec erat
consuetudo, ut rex esset etiam sacerdos vel pontifex.

®185zemlerG.J. Pontifex // RE. Muhchen, 1978. Suppl. XV. S. 338-340.
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BMBaN 1 NPEYMHOXaNn pasnuuHble BUAbI XepTBOMPUHOLIEHNI, T.e. sacra’ .
B TO e BpPeMs MMeHHO npw TapKBUHWAX AenaeTca NOMbITKA NOAYMHUTL BCe
cakpanbHOe MpaBO KOHTPOM LapA-NOHTU(MKA, MMEHHO MPW HUX FNaBHbIM
CTaHOBMTCA He HebeCHbI XpaM aBrypoB, a 3eMHoi xpam KOnuTepa Kanwuto-
NNIACKOro, TpebylowWwero 06UAbHbIX, KPOBABbIX >EPTBOMPUHOLLEHWNIA, He
cykoBaTblli cumBon 60xecTBa delubrum, a aHTponomopgHoe n3o6paxeHue
6ora. HakoHel, MO fJaHHbIM Tpaguuwun, TapkBuHWi [opAblii BO3POAWUA U
HEKOTOpble BUAbI YeNOBEYECKMX KepTonpuHolleHnit®®. OTcioga u rnas-
HBIMW WHCUTHUAMU NOHTU(UKOB 6bINN Xpeuyeckas LIanoyka apex U vawa

ANA KEPTBEHHbIX BO3NMAHMI®Y, Befb MMEHHO >XEPTBOMPUHOLIEHWS W pU-

Tyanbl ux ucnonHeHns®®, a Takxe 3akoHbl 06 UX COBNIOAEHMM 1 GbIAW TNaB-
HbIM MpPeaMeTOM AesTeNbHOCTW MOHTU(HUKOB. HakKoHel, M3rHaHue uapeii u
MepeHoc MX Hambosee BaXHbIX B MPaBOBOM U MOMUTUYECKOM MNaHe (yHK-
UWit Ha NOHTMGMKOB®?! BLIBENM 3Ty KOMNErMI0 Ha Nepsblii nnaH. fnib asry-

Pbl NpoAo/mKann COXPaHATb HEKOTOPYH HE3aBUCUMOCTb OT HUX.

UTo KkacaeTcs MepBOHayaNbHbIX MYHKLWA MOHTU(MUKOB, TO OHW OMpefe-
NAKOTCA Camoii 3TUMONOTMet UX Has3BaHWA - «MOCTOCTpouTenu». He cneayet
NOHNMaTb 3TO HasBaHWe CAMILKOM 6yKBanbHO. BMonHe pasymMHoe 06bACHe-
HWe 3TUMONoruN cnosa pontifex gaeT BappoH B CreaytoLieM OTPbIBKE:

«1 nonarato, 4To (HasBaHWe) «MOHTU(UKW» MpPOM3OWO OT CNOBA
«MOCT». Befgb nMu 6bin BRepebie coopyxeH Cy6aMLneB MOCT, a 3aTeM
4aCTO BOCCTAHaBNMBANCA, TaK Kak Ha HeM COBEpLIAlOTCA KepTBOMPUHO-
WeHUS MO puUTyany OTHIOAbL HEMANOBAXHOMY KakK Mo 3Ty, Tak M Mo Ty
CTOPOHY Tun6pa»®?.

YnomsaHyThIl y BappoHa Cy6nuumes MOCT NpeAcTaBnseT ocobblii MHTe-
pec ANs MOHMMaHWA XxapakTepa COBEpLIAEMbIX XepTBOMNPUHOLEeHM. Mpuna-
raTenbHoe sublicius Bcerga nepesofsT Kak CBaliMblii, OfHaKO BecbMa CO-
6a3HNTENEHO [OMYCTUTL 3TUMONOTNYECKYIO CBA3b 3TOF0 MpUNaraTenbHoro

7 DeFrancisciP. Primordia civitatis. Roma... P. 705-714; [+iscioneL. Il mondo nuovo...

Vol.11. P. 50-55.

8MastrocinqueA. Lucio Giunio Bruto... P. 37.

619 Szemler G.J. Op. cit. S. 341.

620 Cm.: Cmopukos A.M. Konnerus noHTuduKos // XXpeueckue konneruu... C. 110 cn.

821 | iv. 1. 2. 2: regem sacrificolum... pontifici subiecere, ne additus nomini honos ali-
quid libertati... (Liaps >XepTBONPUHOLIEHMIA... MOAYUHWAN MOHTUPUKY, UYTOObI NOYTEHME
K LlapCKOMy 3BaHWI0 He CTalo MomMexoil K cBoboge...).

822 varr. L. L. V. 83: po[n]tifices ego a ponte arbitror: nam ab his sublicius est factus pri-
mum ut restitutus s<a>epe, cum ideo sacra et uls et cis Tiberim non mediocri ritu fiant. Cp. Serv.
Ad Aen. Il. 166; Plut. Numa. 9; Suid. MoTTA.
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C TepMuHOM supplicium, o03HavaloWwero WCKynuTenbHOEe >XepPTBOMpPMHOLIEe-
HWe MAM KasHb. B 3ToM cnyuyae peyb morfa 6bl MPAMO BECTUCH O «MOCTE
XKEePTBOMPUHOLLEHUA» WAW O «MOCTe KasHel». Befb Takoil [epeBAHHbIN
MOMOCT MOHTU(UKN COOpYXanu U Ha Komuumm BCAKWIA pas, Korga Hago
6bl10 NPOBECTM HAapOfHOE roj0COBaHME O HOBOM 3aKOHe, MW O CMepTHON
KasHuW uepe3 o06e3rnaBnMBaHue MPecTYMHUKOB, WA O MPUHATAM WCKYNu-
TeNbHbIX XXePTBONPMHOWeEHMA. CnefyeT Takke OTMeTWUTb, 4TO JMOHWCUMIA
annkapHaccKkuii Toxxe nepeBoguT pons sublicius He Kak «CBaiHbIiA MOCT», a
MMEHHO KaK «MOCT >XepTBOMpPUHOWeHNii» (iepa 3edupa. - Dionys. I. 38.
3; Illl. 45. 2). HakoHeL, y4yeHble 06pallaloT BHUMAHME Ha TO, 4TO CNOBO pons
MOXEeT MMeTb CabUHCKOe MPOUCXOXAEHMEe M 03Ha4yaTb MMEHHO BCAKOe CBA-
WeHHOENCTBME, OTClOfa OHW MepeBOAAT TepMmuH pontifices kak «coBep-
warlme CeAleHHoAeRcTBMUA» %,

TepMUH «MOCTOCTPOMTENU» B OTHOLUEHUWM BEPXOBHbIX >XPELOB BOO6Le
He 6bll YeM-TO YHWKa/bHbIM B aHTWYHOCTU, BeAb M3BECTHO O CYLLECTBOBa-
HUM NOHTU(MKOB B pPa3NMyHbIX ropogax Jlauusa, Hanpumep B MpeHecTe (Serv.
Ad Aen. VII. 678), NlaHysue, Tubype, Octum u T1.0.°* HeuTo nogo6Hoe Mbl
HaxoAuMM W B ApeBHelwmnx AduHax. Tak, WMoaHH Jing (De mens. IIl. 21)
nueT:

«MOHTUMKaMN Y PUMAAH Ha3blBaINCb BEPXOBHbIE >KPeLbl, TOYHO Tak
Xe 1N B ApeBHUX AUHAX «MOCTOCTPOUTENAMM» Ha3blBaNIUChL BCE TONKOBaTe-
NN OTEYECKWX CBALEHHOAEWCTBMIA M BEPXOBHbIE Xpelbl (KOTOpble npefce-
[aTenbCTBOBaNM BO BCEX CBALLEHHOAENCTBUAX) W3-3a TOr0, YTO OHW MPUHO-
cunm xepTBbl Mannaguio Ha MocTy pekn Cnepxeid...»

WTak, rnaBHOl ctepoil fesTenbHOCTM MOHTU(PMKOB ObiNO coBeplue-
HWe pasNW4YHOro poja sacra, T.e. CBAWEHHOAEWCTBWIA W XepTBOMPUHO-
WweHnin. OAHAKo cMbicn (pasdbl «ObiTb CBALWEHHbIM» (Sacrum esse) MMen
B apxamyeckom PumMe upe3BblYaiiHO LWMPOKOe 3HayeHWe. Tak, UTaNbsAH-
CKuii topuct ®paHuecko CanepHo cnpaBeAnnBo obpaliaeT BHUMaHWe Ha
TO, YTO ApPEeBHWE rpeku, nmepefaBas 3TO CNOBOCOYETaHME Ha CBOEM POAHOM
A3blKe, UCMONb30Banyu BoipaxeHue elvai 6rwoctwy (Dionys. Il. 15, 2), uT.0
03HayaeT «6biTb HapPOAHbIM, 06LECTBEHHBIM»®?. [lelicTBUTENbHO, Tep-
MWH sacrare («nocBsAwaTb 60ry») MMeeT B NaTMHCKOM fA3blke [ABa. CU-
HOHMMa - publicare («genatb Ny6AWUYHBIM, T[OCYAAPCTBEHHbLIM») I

23 TondoS. Profilo... P. 298; PeruzziE. Origini di Roma. Vol. Il. Bologna, 1973.P. 156, n. 3.
%4 Szemler G.J. Op. cit. S. 340.
®®salerno F. Dalla consecratio alia publicatio bonorum... P. 2-4.
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confiscare («nepegasaTb B KasHy»)°?®. HakoHel, yueHblli o6paliaeT BHM-

MaHWe Ha TO, YTO cfAenaTb Bellb CBALEHHON MOXHO 6bIN0 TOAbKO MO
pewennto Hapoga®?’. [elicTeuTenbHo, Mall NpAMO MWLWET, YTO «res sacrae
CYTb Beliu, KOTOpble NOCBALWEHbI BbicwUM Boram; religiosae - nocsAue-
Hbl Boram nofsemHbiM. 5. CBALWEHHOW AenaeTcs Belb TOAbKO BCMeAcT-
BME YTBEPXAEHWA W MPU3HAHMSA CO CTOPOHbI PUMCKOTO Hapoja, Hanpu-
Mep, Ha OCHOBAHMMW 3aKOHa, Ha 3TOT cnyyvall M3gaHHOro, UAM CEHATCKUM
noctaHosneHnemM»®?, Bulle Mbl yXe 0TMeuann ponb KypuaTHbIX KOMM-
unii B peweHunsax no detestatio sacrorum. O4eBWAHO, B 3TUX X€ KOMMULM-
AX NPOMCXOAMNO W sacratio npodaHHbIX Bewel nan nuy. OfHAKO MMEH-
HO B 3TUX KOMMLUMAX MpeAcefaTenscTBOBaAM MOHTUGHMWKN, B TO e Bpems
UMEHHO OHW B MPUCYTCTBMM Hapoda ONpefensnu, OueHWBanu, YTO OTHO-
cutes K sacra publica, a uto He oTHocuTcsa (Fest. Sacer mons. P. 424 L.).
NMeHHO noatomy KOCTUHMAH B VIHCTUTYLMAX NULWET, YTO «CBALEHHbIMU
ABNAIOTCA Te BelMW, KOTOpble MO puTyany MpM NOCPefHUYeCcTBE MOHTU-
(GuMKOB noceAweHbl 6ory»*, OTcioga npoucTekaeT NpaBo MOHTU(MKOB
BbICKa3blBaTbCHA Mepej Hapo4OM B OTHOLWEHUM TOFO WA WMHOFO cakpanb-
Horo Bonpoca. [lenanu OoHW 3TO B POPME BbIHECEHMWA [EKPeTOB KO/eruu,
a camMo npaBo Hockno HasBaHue ius edicendi®®. JluBuit roBopuT, YTO TaKMUX
[eKpeToB MOHTU(MKOB Ko Il B. 4O H.3. NuWb NO OJHOMY BOMPOCY O Bakxa-
HaMAX CKOMMIOCL HencuucnMmoe Komndectso®l. LiMLepoH BCKONb3b yKa-
3blBaeT Ha COAepXaHuWe [eKPeTOB MOHTM(MKOB, KOTOPble Kacanucb npe-
Xfe Bcero sacra publica, a Takke yCTpOeHMS WUrp, LEpPemMOHWH B 4ecTb
60roe-neHaToB M 60rMHN BecTbl W, HAaKOHEL, >XepTBOMPWHOLIEHWSA, CO-
BepLIaemMoro 3a npolBseTaHne pumckoro Hapoga®?. TpumepHo o Tom e

nuweT n Makpobuii, oTMedas, UTO «B [eKpeTax MOHTU(MUKOB paccnefy-

525 Ibid. P. 6 ss.

5 1pid. P. 14 ss.

“% Gai. 1. 4—5: Sac.~6 sunt quae Diis superis consecratae sunt religiosae, quae Diis Mani-
bus relictae sunt. 5. Sed sacrum quidem hoc solum existimatur quod ex auctoritate populi Romani
consecratum est, veluti lege de ea re lata aut senatusconsulto facto. Cp. Marcian. D. 1. 8.6.3.

°_39 lust. Inst. Il. 1. 8: Sacra sunt, quae rite et per pontifices deo consecrata sunt...

i3l Tymacos H. Ykas. cou. C. 89; MogecTosB. Ykas. cou. C. 48.

1 jv. XXXIX. 16. 7.

832 Cic. De har. resp. 12: De sacris publicis, de ludis maximis, de deorum penatium Vestae-
que matris caerimoniis, de illo ipso sacrificio quod fit pro salute populi Romani, quod post
Romam conditam huius unius casti tutoris religionum scelere violatum est, quod tres pontifices
statuissent, id semper populo Romano, semper senatui, semper ipsis dis immortalibus satis
sanctum, satis augustum, satis religiosum esse visum est.
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eTCH rNaBHbIM 06pa3oM TO, YTO WMEHHO SIBASETCA CBALWEHHbIM, YTO He-
NPUKOCHOBEHHBLIM, @ uYTO PenurnmosHbiM»®®. OfHako, Kak W3BeCTHO, B
ApeBHelilleM Pume Bce LUMBUIbLHOE MpPaBO BXOAMNO B 06/1aCTb CakKpasb-
HOro U, No cnosam JIMBMSA, BNAOTb A0 KOHUA IV B. [0 H.3. «XPaHW/IOCb B
cBATMAMWAX NOHTUHMKOB»*®*. Takke u Banepuil Makcum nuweT, uyTo
«LMBUNbHOE MpPaBO B TEYEHUE MHOFUX BEKOB GbINI0 CKPbITO CPeau XepT-
BOMPUHOLWEHMNI U LepeMOoHUi 6GeccMepTHbIM GoraMm W 6blI0 U3BECTHO

OfHUM MOHTUDUKaM»5®,

Takum o06pa3om, NOCpPeiCTBOM 3AWKTOB MOHTU(WKM y4yacTBOBanu B 3a-
KOHOfaTeNbHOW feaTenbHOCTU. W XOTA fAeKpeTbl MOHTUAMKOB noay4vanu
CUy 3aKoHa TOMbKO MOcfie YTBEPXAEHNA UX CeHaTOM UM HapoAoM, OfHakKo,
Kak nuweT LinuepoH, cnyyaeB 0TKasa B yTBEPXAEHWN UX LEKPeTOB U B Npu-
[JaHUN UM 3aKOHHOW cuAabl NpakTuyeckn He 6biBano (Cic. De har. resp. 12).
Begb, Kak 0TMeyanoch Bbllle, pojb NOHTU(HMKOB B MPOBEAEHUN KypUaTHbIX
KOMuUMA 6blna focTaTouHO Benuka. CakpanbHYl Cuay W 3HadveHue Ans
BCEX rpaxpaH PvMa KypuaTHbIf 3aKOH NpMHUMan AUlb Nocne TOro, Kak Bce
OHW MPUHOCUAN Ha CO6paHWW CBALLEHHYK KNATBY BEPHOCTM MPUHATOM
HOpMe, ¥ nocfe TOro, Kak MOHTU(UKKU U aBrypbl BbIMOMHAAN BCE HEOOXOAU-
Mble PefiMrnosHble putyansl U 60rm 0gobpsnn Bon Hapoga. OAHAKO MOH-
TU(PUKN 1N aBrypbl BCerga MoravM MHTepnpeTMpoBaTb GOXECTBEHHYIO BO/MO B
BbIFOAHOM A8 HUX WAW ANS BAACTb MMYLMX CMbiCie. Takum o6pa3om, pe-
NUTWNO3HBIN pUTyan KypuaTHbIX KOMWUUWI MO3BONAM NAaTPULMAHCKOMY >Xpe-
YecTBY fiepXaTb MPUHATKE U UCMOSIHEHWE 3aKOHOB MOJ CBOMM KOHTPO/EM.

He meHee BaxHOW 6blna u cygebHas AeATeNbHOCTb MOHTU(UKOB, 4TO
MOXHO OXapakTepu3oBaTb Kak ius cum populo agendi. Bbiwe yxe oTmeua-
NoCb y4yacTue NOHTU(UKOB B MpoBeAeHUN CcyAebHbIX pa3bupaTen-cTs B
KypuaTHbIX Komuuuax. OfHaKo 34ecb MX pPONb He CBOAWMNACH NULWb K
BbIHECEHMIO HAa OCHOBAHUW CaKpaNibHbIX 3aKOHOB MpeABapUTENbHOro Cy-
febHOro pelweHns, T.e. OMNpeAefeHUs XxapakTepa WCKYMUTeNbHOW >XepTBbl
supplicium®®. He menee BaxHol ux 3agadelt 66110 MpegocTaBneHne cyfe6-
HOMY MarucTparty, MCTLY M OTBETUMKY COOTBETCTBYHOLLUX TOPXECTBEHHbIX

833 Macr. Sat. 11l. 3. 1: Inter decreta pontificum hoc maxime queritur, quid sacrum, quid
sanctum, quid religiosum.

891 iv. IX. 46. 5: Civile ius repositum in penetralibus pontificum.

8% val. Max. II. 5. 2: lus ciuile per multa saecula inter sacra caerimoniasque deorum inmor-
talium abditum solisque pontificibus notum... Cp. Liv. 1V. 3; Cic. De orat. I. 41; De rep. Il. 31;
Dionys. X. 1.

8% VociP. Diritto sacro romano in eta arcaica// SDHI.N 19.1988. P. 52-65.
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thopmyn, HasbiBaBLIMXCS VOta nuncupata, T.e. TOPXeCTBEHHble MOMEBHbI UK
06eTbl 60ram. 9TO Ha3BaHMe CBA3aHO C XapakKTepom CyfebHOro npouecca u
npuroeopa, rAe rnaBHbIM Cyfbeil cumTancs kak 6bl cam HOnutep (60xecT-
BeHHbIW cyn). Tak, ucTew M OTBETUMK TOPXKECTBEHHO MNpoBo3rnawann obe-
WaHWe XepTBbl B C/y4vyae Npourpbiwa npouecca (sacramentum), YCbIHOB-
NAemMblA Yepe3 apporauuio MPOM3HOCWA B Cyfie TOPXeCTBEHHYD dopmyny
3anpoca K Hapofy u 6oram 0 CBOeM YCbIHOBMeHWMW (arrogatio), 3aBelyaTeNb
MPOM3HOCKUA NOAOGHYI0 cakpanbHyl (OpMyny Npu akTe YTBepXAeHus 3a-
BelwaHua (nuncupatio), LOMKHUK NpomusHocun (opmyny KnATBbl BO BpeMs
aKTa 3aK/alueHns cTunynsaumm (sponsio) n 7.0.°° Bce 3T hopMmynbl cocTas-
NANUCb NOHTU(MKaMK, Kak, Hanpumep, Bo Il B. 40 H.3. NOHTUOUK Myuwnii
CueBona coctasun HoByl ¢opmyny apporauuu {Gell. V. 19. 7). ®opmynbl
3TV 06bIYHO cOfepXanu Kak mpocbby MonnTBY, ob6palleHHyl K 6oram, rae,
CO6GCTBEHHO, W M3naranocb PUAMYECKOe codepxaHue HOpMynbl, TakK u
3aKNATMe B OTHOLEHWW HapylwuTens o6eTa, 4TO FABAANOCH CaHKUMenR 3a
HapyweHune obeta. CocTaBnsnach Takas hopMmyna Kak MONMTBEHHOE MeCHO-
neHue - carmen®®. [laHHbie opMynbl NpegycMaTpUBannch ANs CaMblX pas-
HOO6pa3HbIX PUANYECKMX W CyAeOHbIX Ka3yCOB M B 3aBUCMMOCTU OT Xa-
pakTepa fena 6biny npefHasHayeHbl ANA cambiX pasHbix 6oros. Cobupanuch
3TM (OpMy/bl NOHTU(GUKAMM B OCOObIX KHMrax, MOMYYMBLUNX Ha3BaHue
indigitamenta®®. Takum 06pa3som, Kak 3TO HU YAMBUTENbHO, B TaKuUX BOT
MOHTU(MUKANbHbLIX MOAUTBEHHUKAX COAepXanucb ApeBHelwmne (QopmMybl
IOPUANYECKMX AKTOB M MCKOB. VIMEHHO no3Tomy [MOMNOHWIA B M3BECTHOM
OTpbIBKE M3 [MrecT O0TMeyaeT, UYTO «HayKa WHTepnpeTauun BCEro LUBWUAb-
HOFO MpaBa W UCKM HAaXOAMIUCh B PyKax KOMneruyn noHTudmkos»**C.

B aTuX e MOHTM(MNKANbHLIX KHWUTax B pasgenax «O LepeMoHuax»®*!
COZlepXXanocb OMUCaHWEe BCEX HPUANYECKU 3HAYMMbBIX PUTYasioB Kak YnCTo
CakpanbHOro, Tak U rpaxfaHCKo-NpaBOBOro COAEpXaHWA, Hanpumep pu-
Tyana anennsauuum ocyXaeHHoro K Hapogy (provocatio ad populum. - Cic.
De rep. Il. 31). AymaeTcsi, 4TO B NOHTUPUKANbHbIX KHUFaX UMeNoChb OMu-
caHue puTyanoB CLENKM nexum, MaHuunauuu, cTUNynauuu, BUHAMKAL MK

%7 TondoS. Profilo... P. 300.

8% MogecToB B. Yka3. cou. C. 58.

639 NloctaTouHo noapo6HOe onucaHue (OpMyN-3aKNATMIA CM. B KH.. MogecTos B. Ykas.
cou. C. 58-81.

80D, 1.2. 2. 6: Omnium tamen harum et interpretandi scientia et actiones apud collegium
pontificum erant...

%L In libris caerimoniarum. - Tac. Ann. 1. 58.
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1 BOOOLLEe BCEX BUAOB HOPUANYECKUX aKTOB WU UCKOB, O YEM NPAMO rOBOPUT
Linuepon®*?. HakoHel, B apxMBax MOHTM(NKOB COAepXannch (acTbl, arpo-
KaneHgapu, KoTopble cojepxanu B cebe u Hopmbl npasa®®®. 3geck 6bI10
pacnucaHo, B Kakue AHW AO/KHbI NPOBOANTLCA cyfebHble paccnefoBaHua,
a B Kakue 3To 6bin0 3anpeweHo (dies fasti et nefasti)®. B uapckuii nepuog
cam Lapb, HayuHas Kak MUHUMYM C CepBua Tynnua, Kaxpble HYHAWHbI
BO3BELlAN HapoAy pacnucaHue cnepylouleid paboueii Hedenu, cOCTaBneH-
Hoe moHTMGhuKaMu®®®. Mnagwuit NOHTUDMK 0653aH 6bin, NOAOGHO aBry-
pam, B Hayane Kaxgoro mecsua genatb HabnlofeHMe 3a POXAEHWEM HOBOM
JTyHbl 1, COBEPLUIMB XepTBOMPUHOLIEHWe, Mpu3biBan Hapog Ha Kanuto-
mit®®. OT aToro «cosbiBaHus» (calare) nepsblii geHb MecALa WU MONYYUS
HasBaHue Kanenp®"'.

MomMnoHwWiA B NpuBeaeHHOM Bbiwe oTpbiBke (D. 1. 2. 2. 6) ynomuHaeT
He TONbKO O CYfeOHbIX MOSIHOMOYMAX MOHTU(MWUKOB, HO TOBOPUT TakKxe
00 MX HayKe uHTepnpeTtauuu npasa. B faHHOM cnyvae peyb MAET O BHe-
CyfebHbIX (YHKLUMAX MNOHTU(GUKOB, KOTOpble, MNOAOOHO KAacCUyecKum
PUMCKUM topucTaMm, faBann OTBETbl YACTHbIM PUMCKWUM rpaxkjaHam Mo
pasnuuyHbiM Bonpocam npasa. OTBeTHl 3TU (responsa) Mo cyTwu fAena ABnA-
NUCb KOMMEHTApUAMM K LeiCTBYHOLWEMY CakpanbHOMY, a NO34Hee U Lu-
BUAbLHOMY MpaBy®*®. W X0TA 3T KOMMEHTapuu MOHTU(MKOB, KakK U KOM-
MeHTapuu uapeil, He MMenu MPSMON CWAbl 3aKOHa, 04HAKO OHW 06naganu
3HAYMTENbHbLIM ABTOPUTETOM W Y4YUTbIBANUCHL NpU CcyAebHbIX pasbupa-
TenbCTBax. M3BECTHO, YTO MMEHHO B KOMMEHTapuAX MOHTUPUKOB Oblan
rny6oko paspaboTaHbl MHOrME MHCTUTYTbl PUMCKOrO apxaumyeckoro npa-
Ba. Tak, LimuepoH nogpobHo ocTaHaBnuBaeTCA Ha pa3paboTKe B KOMMEH-
Tapuax MNOHTUMPUKOB CUCTEMbI HacneAcTBeHHoro pumckoro npasa (Cic.
De leg. Il. 48-52). TouyHO Tak e pa3pabaTbiBaiCb UMW U MHOruMe Apy-
rme WHCTUTYTbl Kak 4acTHOro, Tak M nyb6auyHoro npasa. [omnoHui

%2 Cic. De orat. 1. 43: In pontificum libris... et verborum prisca vetustas cognoscitur, et ac-
tionum genera... .

6% Cm. 06 arpokaneHgapsx: BenreposA.b. Teopus rocygapcTsa 4 npasa. Y. Il: Teopus
npasa. T. 1. C. 64.

4 MopecToBB. Ykas. cou. C. 92 cn.; Szemler G.J. Op. cit. S. 362-364.

5 varr. L. L. VI. 28: Ferias primas menstruas, quae futurae sint eo mense, rex edicit
populo. Cp. Macr. Sat. I. 15. 12; Liv. Il. 2; 11l. 29; Dionys. 1V. 74.

%% Macr. Sat. 1.15. 5; 1.9-10; 1.20.

7 Macr. Sat. I. 15. 11; Varr. L. L. VI. 27. CM. TaKxe: CmopukoB A.M.\ Regnum et sa-
crum... C. 42 cn., 46.

88 MopecToB B. Ykas. cou. C. 88.
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NULWET, 4TO TaKoro pofa TONKOBaHWA K 3aKOHaM He nonyyunu ocoboro
Ha3BaHWA, HO BMOCNEACTBUU CAUNUCL C COOBCTBEHHO LUWBUAbHLIM NPaBoM
(D. 1. 2. 2. 5). leno B TOM, 4TO KOMMEHTapUAMK K 3aKOHaM 3aHUManuchb
He TONIbKO MOHTU(PUKWU, HO U Lapu, W aBrypbl, U BoOOGLWE BCE XpPeLbl PUM-
CKOro Hapoga, BUAMMO, NO3TOMY W He 6blN0 UX 0o6Wero kKopnyca u obuie-
ro HasBaHWs, HO BCe OHM WMeHOBaNUCb abCTPaKTHbIM TEPMWUHOM
prudentes (Mygpeubl), a UX AeATeNbHOCTb - topucnpyaeHuyueif. CornacHo
LnuepoHy NOHTU(UKM, KakK U npoyue rocyfapcTBeHHble Xpeubl, o6Aa3a-
Hbl 6binM 06yuyaTb HecBeAylWWX rpaxaaH 3akOHam M o6bi4aam npegkos®e.
MoscHAA 3TOT Te3uc, LinuepoH roBopuT, 4TO faHHbIA 06biyall npoucte-
KaeT M3 npaBa MNOHTUPUKOB M XPeLoB OTAeNbHbIX O0XeCTB faBaTb OTBe-
Thl YaCTHLIM Anuam no sonpocam npasa (ius respondendi)®®®. MepsbimM u3
M3BECTHbIX NpenojaBaTenelf pPUMCKOro LMBWAbHOrO npaBa lMMomnoHui
Ha3blBaeT MoHTuU(UKa My6nma Manupua, cobpaBlwero BOeAMHO 3aKOHbI
uapeii n xuewero eue B KoHue VI B. 80 H.3.°*" Ho oTseThl W npenopgasa-
HWe f[peBHeMWMWX NOHTUHUKOB He HOcuNo, No cnoeam lMomnoHus, ny6-
NUYHOTO XapakTepa, TakK KakK Xpeyeckue Konneruum He nybimkosanu CBO-
WX KOMMeHTapues, npegnouynTtas fgepxaTb ux B TatHe®®?’. To ecTb KOH-
KpPeTHble OTBeTbl U 06yyeHWe HeCBeAYWUX UL NOHTUDUKN BENN WUHAU-
BUAYanbHO, «NOACKa3biBag» HYXHbIW TeKCT (GOpPMYyNnbl UCKa WAM HOPMY B
cnydyae KOHKPETHOM HagoB6HOCTM KOHKpeTHoro nmua®®s.

% Cic. De leg. 11. 20: Quoque haec et priuatim et publice modo rituque fiant, discunto ignari

a publicis sacerdotibus (A gabbl Bce 3TO M B YAaCTHO XKM3HM OT UMEHW rocyaapcTBa COBep-
anock, Hecsegylowme Aa 06y4aloTCs y rocyfapCTBEHHbIX >KPELOB).

80 Cic. De leg. II. 29: Plures autem deorum omnium, singuli singulorum sacerdotes et re-
spondendi iuris et conficiendarum religionum facultatem adferunt (MHorue >kpeLbl Bcex 60ros u
0co6ble >KpeLbl 0TAeNbHbIX 60roB CTapaTenbHO AaloT 0TBeThbl NO BOMpOcaM fpasa U Co-
BepLUAlOT  06psAabl).

8! pomp. D. 1. 2. 2. 35-36: luris civilis scientiam plurimi et maximi viri professi sunt... Fuit
autem in primis perils Publius Papirius, qui leges regias in unum contulit (MpenogasaHuem
HayK1 LVMBATLHOTO Mpasa 3aHUMancb MHOTve Wt Bennyaiiluve My>ku... Bbin npe>kpe Bcero
myapblid My6anii Manupuii, KOTOpbIA CO6pan BOEAMHO 3aKOHLIPEKCOB).

82 pomp. D. 1.2. 2. 35: Et quidem ex omnibus, qui scientiam nancti sunt, ante Tiberium
Coruncanium publice professum neminem traditur: ceteri autem ad hunc vel in latenti ius civile
retinere cogitabant solumque consultatoribus vacare potius quam discere volentibus se

1.6. Po/b >KpeLoB B pasByTWUM_PUMCKOro Nnpasa

1.6.3. ®eumnanbl U Ux ponb B pa3paboTKe ius gentium

Heckonbko cnoB cnefyeT cka3aTb W 0 npasBe (eynanos. O6pauwjasch K
3TOi Teme, cnefyeT OTMeTUTb, YTO OHA JOBONbLHO MOAPO6GHO M3yyeHa B CO-
BpemMeHHO nnTepaType®®®. B uyacTHOCTM, x0Tenocb 6bl OTMETUTb paboTy
M. KaTanaHo, rge OCBeLleHbl NOYTU BCE lOpUANYECKNE aCNeKTbl AesATeNbHO-
cTM deunanos ¢ NoApPOGHLIM aHanN3OM WCTOYHMKOB®®®. Bhiwe yxe oTMeua-
nocb, 4To Hyma MoMnunuil cefbMyl 4acTb CBOEro 3aKOHOAaTeNbCTBa Mo-
CBATWUA Konneruu ¢eumanoB. M3BECTHO, 4TO B apXauuyeckom PUMe WUMEHHO
npaso (eunanos perynupoBano MexAayHapoaHbie oTHoweHna®*®  3pecs,

’Ejore P. Trattato di diritto internazionale pubblico. Torino, 1879; BrassloffS. Der romis-
che Staat in seinen internationalen Beziehnungen. Wien, 1928; DeMartino F. Storia della costi-
tuzione romana, Il. Napoli, 1960; Paradisi B. Due aspetti fondamentali nella formazione del
diritto internazionale antico // Annali di storia del diritto. N1. 1957; BierzanekR. Sur les origines
du droit de la guerre et de la paix / RHDFE. N 38. 1960. P. 122; VoigtM. De fetialibus populi
Romani. Lipsiae, 1852; SeckelE. Uber Krieg und Recht in Rom. Berlin, 1915; ImbertJ. Pax
Romana // Recueils de la Societe' I. Bodin. XTV. La paix, 1 (Bruxelles, 1962). P. 303 ss.;
FrezzaP. Le forme federative e la struttura dei rapporti internazionali nell'antico diritto ro-
mano//SDHI, 4. 1938. P. 373 ss. /3 oTeuecTBEHHOI nuTepaTypbl cM.: MasklA.J1. B3aumooT-
HoLLeHMs Puma u ntanuiiues B I11-11 BB. fo H.3. M., 1971; 3anecckuiil./. K Bonpocy o npowuc-
XoxaeHun nne6ea (popkTbl U caHatbl XII Tabnuy) // Y3IMA. T. 68. JL, 1948. C. 87-100;
Maiioposa H.I. ®euuansl: penurus U gunnomatus B apesHeliwem Pume (VII B. o H.3.) //
Penurus n obwyHa B pesHem Pume. M., 1994. C. 97-124; Ona>ke. Konnerus geunanos //
Xpeueckune Konnerun B paHHeMm Pume. K Bompocy 0 CTaHOBNEHWU PUMCKOIO CaKpaabHOro
1 nyb6amyHoro npasa. M., 2001. C. 142-179.

8% Catalano P. Linee del sistema sovrannazionale romano. Torino, 1965.

5% Han6onee BaHble CBIAETENLCTBA UCTOUHMKOB 06 3TOM cneytoume: Serv. Ad Aen.
XII. 120: Fetiales et pater patratus, per quos bella vel foedera confirmabantur, numquam ute-
bantur vestibus lineis... Verbena... est herba sacra... qua coronabantur fetiales et pater patratus
foedera facturi vel bella indicturi (Peunansl n 0Tew, OTPSA>KEHHBIN, Yepe3 KOTOpPbIX yCTaHaB/-
BAOTCS BOMHbI M [OrOBOPbI, HUKOTAA He NOMb30BaNUCh fbHAHBIMU OfeXKAamu... BepbeHa - 3To
CBAIlLlEHHas TpaBa, KOTOPO/ B BUAE BeHKAyKpawammcb eunanbl N OTew, OTPAXKEHHbIA Ans
3aK/HYEHUs MUPHOTO [I0roBopa unn o6bsieneHus BoiHbl); Serv. Ad Aen. I. 62: «foedus» autem
dictum vel a fetialibus (qui olim «foedales» dicebantur), id est, sacerdotibus per quos fiunt
foedera, vel a porca foede, hoc est, lapidibus, occisa, ut ipse (VIII. 641) et caesa iungebaot
foedere porca (MupHbIi [OrOBOp TakK HasBaH OT eunanos (KOTOpble HeKorga 3Banuch

foedales), To ecTb OT >KpeLoB, uYepe3 KOTOPbIX 3aKMOYATCA MUPHbIE JOTOBOPbI, UM OT

rpAsblo, TO eCTb KaMHAMM, 3abUTOro W 3ape3aHHoro NopoceHka, KOTOPOro MPUCOEAMHANM K
MUpHOMY porosopy); Varro. L. L. V. 86: Fetiales, quod fidei publicae inter populos praeerant;

praestabant (V13 BCex, KTO 3aHUMancs HayKoli (MpenofasaHusi), HUKTO F0 TuGepusi KopyHKaHms nam per hos fiebat, ut iustum conciperetur bellum et inde desitum, ut foedere fides constitueretur.

He 3aHMMancsl My6MMUHBIM MPENOAABAHWEM; A0 HErO Apyrue AyManu AepdKaTb LMBUMbHOE ) ex his mittebantur, ante quam conciperetur, qui res repeterent, et per hos etiam nunc fit foedus
i ; - . . R
Mpaso B TailHe W CKOpee CTPEMUINCh M3BABUTLCS OT COBETYIOLMX, HEM YUUTLCAY dKenato- ! quod «fidus» Ennius scribit dictum (Peunanbl, Tak kak BO3rnasnsnm cobnofgeHne rocyaapcT-
LWWX 3T0r0). BEHHbIX [JOFOBOPOB MEXK/Y HapOofamu; Beflb Yepe3 HUX BEpLUMOCh TaK, 4YTO0Obl BOWHbI Mpaso-
853 \ogecTos B. YKas. cou. C. 49 “ MEPHO HauMHaMCb W Npekpallannch, 4To6bl cobnoganack BEPHOCTL B Aorosope. OT Hux,
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[nasa nepsas. Bo3HukHoBeHue npasa B VIII-VI BB. A0 H.3.

0[}HaKo, X0Tenocb BObl pACCMOTPETb HEKOTOPble caMble 06LiME MOMOXEHUS O
theunanax. YucTo agMMHUCTPATUBHbIE (YHKLWMW XPEYECKOW Konnerum ge-
LnanoB A0BOMbHO NOAPO6HO omnucbiBaeT [AuoHucuii anukapHacckuii. OH
obpaliaeT BHMMaHWe Ha TO, 4TO 3aKOHOAATeNbCTBO HyMmbl npegnucbiBano
(heumanam KOHTPOAMPOBaTb CrpaBef/MBOe COGMIOAEHME CAKPa/bHbIX HOPM,
oTHocswmxeca K ius fetiale (1. 72. 6). ®eunansl UMenu nNpaBo HakasblBaTb
TeX PMMCKMX BOeHayanbHWKOB, KOTOpPble Hapyllann CBOK KNATBY, 3aKpen-
NABWY TOT WAW WHON MeXAYHapoAHbli gorosop. HapylieHue Takoi ca-
KpanbHOWM KNATBbI BENO K NPUHECEHWIO KAATBOMPECTYMNHWKA B XepTBy 60oram
B COOTBETCTBMM C CaHKLMe sacer esto. BO3MOXHO, UMEHHO MO3TOMY MeX-
[lyHapodHble [OrOBOPLI HasbiBanUCch pumnsaHamu foedera sacrata®’. WTak,
theunansl 6binm 3awnTHMKaMm foedera sacrata, a TaKkxke CyAbAMMW, MNOCKONbKY
OvoHucuin, onucbiBas 3akoHbl Hymbl 0 (enunanax, MCNONb3yeT Fnarofbl
hunAaTTay («OXpaHaTb, 3awmuiatb») KM 8iKafifv («cyauTb»). HapylweHue
60>xxeckoro Mupa o6palano Ha KNaTBOMpecTynHWKa rHeB KOnuTepa u co-
NpoBOX/Janochb puTyanom exsecratio unu deprecatio, T.e. Monb6amu K 6oram
nokapatb npecTynHuka. OfHako LiMuepoH B CBOMX «MAeanbHbIX» 3aKOHax,
nofpaxaroLwmnx 3akoHofaTeNnbCTBy HyMbl, nuweT: «Jna 3akio4eHus [oro-
BOPOB, AN5 06CYXAeHWA Aen BOWHbI U Mupa ga byayT teunansl, fa He 6yayT
OHU KapaTensamu, fa BLIHOCAT OHM PELIEHNA HacueT BOMHbI»®*E,

[JeiicTBuTen0Ho, Qeymansl 6biAn CyAbAMW, HO He KapaTensiMu, Tak Kak
cama BOWHa [O/KHa 6blna HakasaTb KNATBONPECTYMHWKOB. Bepfb cornacHo
PVMCKOI pennruo3Hoin ugee camo 60XeCTBO PYKOBOAWIO BOEHHONW Kamna-
Huel, noyeMy BO BpPEMS BOEHHOr0 MOX04a BOEHaYanbHWKW W 3anpalivBanut
nepes KaxibiM CpaKxeHWeM BOMO 6oxecTBa uepe3 aycnuuun. Takum o6pa-
30M, BOMHa 6blna ANS PUMASH ApPEeBHEAWero nepuofa Kak UCKynuTenbHoe
XKEePTBOMPUHOLIEHNE W MMEHHO 3TUM OGBACHAIOTCA YeNOBeYeckue >KEpTBO-
NPWHOLWEHNA BOEHHOMMEHHbIX BOXAel HOnutepy Ha Kanutonuu BO Bpems
no6begHoro Tpuympa (Zonar. VII. 21). HakasaHue HapylimTenein MexpayHa-
POAHbIX JOFOBOPOB MMEN0 MECTO He TO/bKO BO Bper.Ll BOEHHbIX TPMYMKOB,

Npe>Kfe Yem 3aKNuNTh AOroBop, Mocbinancb Te, KTO TpeboBan BepHYTb Bellb; Yepe3 HuX
fadke W Tenepb 3aK1i04aeTCA MeXKAyHapoAHblA [OrOBOP, KOTOPbIA, Kak MULLET 3SHHUIA,
soBeTca  «fidus»).

%7 santoroR. Legis actio sacramento in rem // Annali del seminario giuridico dell' Univer-
sita di Palermo. Vol. 30, 1967. P. 491 ss.; Liv. 38. 33. 9: Foedus quod in Capitolio... sacratum
fuisset...

%8 Cic. De leg. Il. 21; Foederum pacis, belli, indotiarum orator<es> fetiales <sunto,
uin>dices non sunto, bella discepta<n>to.
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1.6. Pomb >KpeLoB B pa3sBMTUM PUMCKOro npasa

HO W NpU NPOBELEHWUU PENUrMO3HBbIX MPa3fHECTB, B KOTOPbIX y4acTBOBaIu
pasfMuHble HapofAbl. BO3MOXHO, 4TO (eunansl 6biAM NpesCTaBUTENSAMM
CBOMX FPaX[aHCKMX O6LMH Ha TaKMX MEeXAYHapOAHbIX npa3gHukax. Tak,
®nop pacckasbiBaeT, UTO faxe B | B. [0 H.3. NaTWHbI, MPeXie YeM HauaTb
COMO3HWNYECKYH0 BOWHY NPOTWUB PUMASIH, HaMepPeBasUCh MPUHECTU B XKEPTBY
tOnuTepy JlauMapckoMy camMux PUMCKMUX KOHCY/NOB 3a HapyLleHWe KASTBbI
BEPHOCTW COK3HUYECKOMY [OFOBOPY, HO 6blIM BbIHYX/EHbl Y[OBNETBO-
659

pUTLCA NPUHECEHMEM B XXEPTBY PUMCKUX MOCNOB

OfHako npaBo (heunanos He TOMbKO HakasbiBano, HO W 3awwmwano. Me-
XaHM3M 3TON 3alWWTbl CTaHeT MOHATEH, €cNM Mbl pacCMOTPMM npobnemy,
OCTaBLUYOCA BHe MOMA 3peHUs COBPeMeHHbIX yyeHbIX. B 3akoHax XII Ta6-
NUL, cyllecTBOBasia ApeBHAs HOpMa, KOTopas Mo3BofAna jaxe paby uckaTb
3alWmMTLI U cnpaBegnneocTn y ctatyn tOnnTepa®® 3Ta Hopma Bnepsble Gbina
3amkcupoBaHa elle B 3akoHe Pomyna o npase y6exwuwa 6ernoro paba
(Dionys. Il. 15. 4; Liv. I. 8. 5) un perynupoBanacb He CTO/IbKO Ha OCHOBE LM-
BMNLHOIO NpaBa, CKOMIbKO MO MpaBy Hapogos - ius gentium unu ius fetiale.
B COOTBETCTBMM C 3TUM MeXAyHapoAHbIM NpaBoM (heLmnanos Xo3auH paba,
UCMONb30BaBLUEro MpaBo yb6exwulia B Xpame, No NPOBefeHUN (elunanamm
cyfe6Horo paccrnefoBaHma mMor OblTb Haka3aH 3a XXeCTOKOe obpalleHue ¢
HUM. Tak cnyyunocb B 493 r. A0 H.3., Korga ny6nmyHoe HakasaHue rocno-
LUHOM cBOero pa6a ctano NpPMYMHON NOBTOPHOrO MPOBELEHUA PUMCKUX UFP

““Elor. 11. 6 (In. 18). 8-9: Primum fuit belli in Albano monte consilium, ut festo die Lati-

narum lulius Caesar et Marcius Philippus consules inter sacra et aras inmolarentur. Postquam

id nefas proditione discussum est, Asculo furor omnis erupit, in ipsa quidem ludorum frequentia
trucidatis qui tunc aderant ab urbe legatis. Hoc fuit inpii belli sacramentum (CHauvana 6b11 Ta-

KO NnaH BefjeHNs BOWHbI: BO BPeMs MpasgHUKanaTUHOB HaANbOAHCKON rope Cpefy CBSTbIHb
N anTapeli NpUHeCTU B >KepTBY KoHcynos tOnus Llesaps n Mapuus ®umwmnna. Korga aTo
CBATOTATCTBEHHOE MPEeCTYMNNeHne He yaanocb K3-3a NpefaTensCTsa, B3PbIB APOCTU OXBa-
Tun AycKyn 1 npu CTeyeHun Hapofa Oblum yOUTbl neraThbl, NpubbiBMe U3 PUMa Ha urpbl. 3TO
ObIN0  >KEPTBOMPUHOLLIEHNEM HEYECTMBON  BOHbI).

80 salvian. De gubern. Dei. VIII. 5. 24: Sed in urbe ilia non tam hominum fiierunt haec
beneficia, quam legum: interfici enim indemnatum quemcumque hominem etiam duodecim
tabularum decreta vetuerunt. Ex quo agnoscitur, quod magna illic praerogativa dominicae relig-
ionis fuit, ubi udeo tantum dei servis licuit evadere, quia a pagano iure defensi sunt, ne
Christianorum manibus trucidarentur (OgHako B TOM ropoge 3TW 6narofesHus npuHagne xanm
He CTO/bKO /MOAAM, CKOMbKO 3aKOHaM, Befb Aadke nocTadosneHuaXIl Tabmy sanpeldany,
4TOO6bI Kakoi-1Mbo 4enoBek Obln kasHeH Ge3 cygebHoro npurosopa. OTClOAa M3BECTHO, 4YTO B
XIl Tabnmuax Bennko 6bin0 npeobnafaHue penuruo3HOCTM rocnof, B KOTOPbIX pabam TONbKO
no 3TOW MpuuMHe 6bIN0 NO3BONEHO cnacaThbCsy 60ra, TakK Kak OHW OblM 3aLlWLLEHbI
A3bIYECKUM MPABOM, TaK Hey>Kenn >Ke OHW OyAyTYMepBLIATLCAPYKaMU XpUCTUaH?).
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[naBa nepsas. Bo3HukHOBeHWe npasa B VIII-VIBB. [0 H.3.

(ludi Romani) B 4ecTb HOnwutepa. CornacHo lnyTtapxy, Xo03auH paba no
661

PeLWeHNI0 XpeLuoB 6bin MPUBMEYEH K CyfLy W HakasaH Takum o6pasom,
[eaTenbHOCTb (eunanoB Kak cCyfdeil OCHOBbIBanacb Ha MeXAYHapOAHbIX
[Jorosopax u obuienaTuHCKUx o6bl4asx. B cBOl ouvepedb cypebHble pelue-
HUA (eunanoB M MX KOMMEHTapuu K [JOroBopam pasBMBanM 0Ka3aBLUYHOCS
CTONb BAXHON B MoCneAyloleil 3BOAIOLMM PUMCKOrOo npaBa 06/1acTb ius
gentium.

1.7. CAKPAJIbHOE MPABO KAK MEPBOOCHOBA APEBHEMNLINX
MHCTUTYTOB PMMCKOIo NyB/INYHOIoO N WACTHOI O MNPABA

NTakK, Mbl pacCMOTPENN HEKOTOPble MOMOXEHWUA TOM 4aCTW apxanyeckoro
CaKpanbHOro npaBa, KOTOPYK WHOTAa Ha3blBAKOT XPEYECKON KOHCTUTYLMEN.
[na 6onee ACHOro MOHUMaHWA xapakTepa [eATENbHOCTU XPEYEeCKUX Konne-
rMin B apxamyeckom Pume, ¥ npexpae BCEro [AeaTeNbHOCTU MOHTU(UKOB,
Heo6Xx0AnMMO 06paTUTLCA K M3YYEHUIO BTOPOW 4YacTy cakpaibHOro npasa -
COGCTBEHHO HOPM O DJKEPTBOMPUHOLWIEHWAX W PENNTMO3HBIX puUTyanax.
WMEHHO 3TV HOPMbl O XXEePTBOMPUHOLWIEHNAX HapAfy C HOpMamu O crTaTyce
TeX WAWN WHbIX XPELOB W XXPEYECKUX KOMNErni u ABAAAUCL OCHOBHOW CO-
[epXaTenbHOW YacTbl0 MOHTU(GUKANbHOIO npaBa. Kak HU YyAUBUTENbHO,
MMEHHO 3TO MOMOXET BbIIBUTb HEKOTOPble (MHAHCOBblE, afAMWHUCTPaTHB-
Hble U cyfebHble PYHKUUK Konferunm noHTugumkos B VII-1V BB. [0 H.3.

1.7.1. Bupbl XepTBONPUHOLWEHWN

CakpanbHble 3aKOHbl, BBeAeHHble Uapem Hymoii Momnunuem, npexge
BCEro CaMbiM TLlaTeNbHbIM 06pPa3soM pernaMeHTUpoOBanN XapakTep XepTso-
NPUHOLIEHWIA, NX pa3Mep, CPOKKU n npeaHasHauveHne (Cic. De leg. Il. 19-20).
B 3Tux 3akoHax onpefenanocb TaKXe, KakoMmy 60XecTBY MNPUHOCUINCH
NepBMHKN NNOLOB W CKOTa, Kakomy 6ory Tpeb6oBanoCb B XXepTBY B3pOC/0e
XWBOTHOE, KaKOMy COCYHKW, Kakomy camubl n Kakomy camku (Cic. De leg.
Il. 29). Tak, Hanpumep, «cakpajibHble 3aKOHbl MPeANnUCLIBAKOT, UTOObI...
XEHCKUM 60XecTBaM MPUHOCUINCE B XEPTBY >XKWBOTHbIE XEHCKOro nosa u
MYXCKWUM - MYXCKOF0o nona... Heb6ecHblM 60ram - 6efible XWBOTHble, 00uU-
TAaOWNM B MOA3EMHOM MUpe 6onee MPUATEH LBET TeMHbIA M MpadHbIii»®®?,

561 Cwm. TekeT MnyTapxa Bbiue, 1.6.1.

82 Arnob. VII. 19: feminas feminis mares autem hostias dis maribus immolari sacrificiorum
iura praescribunt... superis diis - color laetus acceptus est ac felix hilaritate candoris, at vero diis
laevis sedesque habitantibus inferus color furvus est gratior et tristibus suffectus et fucis.
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1.7. CakpaibHoe NpaBo Kak MepBOOCHOBA PUMCKOT0 Npasa

Kpome TOro, cakpanbHbiM NPaBOM BbIJeNANNCL [BA OCHOBHbIX BMAA XepT-

BOMPWHOLIEHWNIA: YacTHble U o6wecTBeHHble. KpaTkoe onpefeneHve uMm gaeT

®ect (P. 284 L.): «Myb6nnyHble XepTBOMPUHOLIEHUA - 3TO Te, KOTOpble

COBEPLIAIOTCA Ha OOLLECTBEHHbIA CUET OT MMEHW Hapoda, a TakKxe Te, KOTO-

pble COBEPLIAKTCA OT UMEHU XO/IMOB, MaroB, Kypuii U CBATUNULL; YaCTHbIMU

Ha3blBalOTCA Te JKepTBOMPUHOLIEHUSA, KOTOPble COBEPLUAKOTCA OT MWMEHMU
663

OTAENbHbIX Nt0fei, cemeil n pofoB»

N3BECTHO, 4YTO >XEPTBOMPMWHOLWEHUS OT WMMEHM PUMCKOTO Hapoja exe-
rOfHO COBEpLIANUCHL LapaMy WAN NOHTU(UKAMU, a MO3JHee - KOHCynamu B
thopme porosopa (votum) obuwuHbl C 60rom, B KOTOPOM Yy 6ora mpocunu
npoLBeTaHNa BCEro rocyfapcTea, a emy o6elanu 3a 3T0 COBEPLUEHUE HOBbIX
XEePTBOMPUHOLIEHNI N0 OKOHYaHUK roga®®. YKepTBOMPUHOLIEHNA OT UMEHMU
X0/IMOB COBEpLUANNCh BO BPEMA TFOPOACKOro mnpasgHuka CenTUMOHLUYM
COOTBETCTBYHOLWMNM FOPOACKMM XXPELOM WAM MarucTpaTtoMm. Sacra OT MMEHW
naroB (TeppuTOpManbHbIX CENbCKMX OKPYroB) COBepLannCb MarucTpamm
naros BO Bpems [araHanuii B monb3y 60ra-nokpoBWTens, a OT WMEHW Ky-
puii - KypuoHamMu, KOTOpble TakXe HasbiBanucb xpeuamu kKypuu (flamines).
YacTHble >KEpPTBOMPWHOLEHUS OT WMEHW poja WAM CeMbW COBepLIATUCH
rnasamum poAoB W Gamunuii COOTBETCTBEHHO 60XECTBY - MOKPOBUTENHO
pofa unn 60XeCTBEHHOMY pOfOHaYanbHUKY U BOO6LWE npefkam (amMuanu.
YacTHble KynbTbl MepefaBaMcb MO HAac/MeAcTBY BMeCTe C OCHOBHOW f0Nel
UMyLLecTBa. HeCKonbKO MHOW XapakTep MMenu XepTBOMPUHOLWEHWSA, KOTO-
pble TakKXe COBEPLWANMCb OT MMEHMW YaCTHbIX /WL B CBA3WN C POXAEHWEM
pebeHka B KasHy xpama 60ruHu JTIOLMWHbI, B CBA3M CO CMEPTbIO YENOBeKA - B
KasHy BeHepbl JINGUTUHBI M B CBA3N C COBEPLIEHHONETUEM IOHOWMW - B Ka3-
Hy xpama FOHoHbI (Dionys. 1V. 15. 4-5). Bce »XepTBOMPUHOLEHUA Haxoam-
NUCb MOJ KOHTPOJIEM MOHTU(MKOB M COBEPLIANWCL B XpaMe WM y antaps
COOTBETCTBYtOLIEr0 60XecTBa.

B 3aBMCMMOCTM OT MX XapakTepa >XEpPTBOMPUHOLEHWNA MOXHO pa3fe-
NUTb ele Ha fBa Buga. lNpexje BCero cnefyet Ha3BaTb XEpPTBOMPUHOLIE-
Hue B (DOpPMe YMWNOCTUBUTENBHOIO Aapa, COMPOBOX[AAaBLIErocs Npocbboii-
mMonib6oii 6ora 0 yem-nn6o B Gyayuiem. I3T0 6bl1 CBOEro poja akT 3ak/woue-
HWA forosopa ¢ 60XecTBOM, W60 4YenoOBeK faBan KNATBEHHOE 06A3aTeNbCTBO
nofennTbCA ¢ 60roM 4acTblo NpuobpeTeHHbIX 6nar, ecnn ero npocoba 6yner

663 Fest, P. 284 L.: Publica sacra, quae publico sumptu pro populo fiunt, quaeque pro mon-
tibus, pagis, curis, sacellis: at privata, quae pro singulis hominibus, familiis, gentibus fiunt.
864 WernerE. Votum // RE. Suppl. XVI. Munchen, 1974. S. 966 ff.
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ucrnonHeHa 6orom. Tak, Hanpumep, LUMPOKO W3BECTHO 06M3aTenbCTBO Py-
pua Kamunna noxeptsoBaTb 60ry AgecaTytlo [OMK0 BCEA BOEHHOW [06bIYM B
cnydvae 3axBaTa pMMAsHamu 3Tpycckoro ropoga Beii (Liv. V. 23. 8). Ko
BTOPOMY BWAY CcnefyeT OTHECTU OYUCTUTENIbHble >XEPTBOMPUHOLIEHUS, C
MOMOLLbIO KOTOPbLIX MPOMUCXOAUNIO O0CBOGOXAeHWe OT cakpanbHOro o63a-
TensctBa € 60roM. K OYMCTUTENbHBIM XEPTBOMPUHOLUEHUAM [OBOJIbHO
6NM3KM MO CBOEMY XapaKTepy W WUCKYNUTeNbHble XepTBbl, KOTOPble COBep-
LWannucb B CNy4yae Kakoro Obl TO HY ObINO HapyLUEeHWUs CakpasbHOro npasa.
Kak nuwet ApHO6MiA, BCAKOE HapylleHWe PennrnosHbix 06psgoB U O4YNCTU-
Te/bHbIX LlepeMoHunil Tpe6oBano Hemanoro uckynnenmsa (Adv. nat. VII. 21).
OC0o6eHHO CTPOro Kapanocb HapylueHue penurnosHoin knatebl (fides), npo-
M3HOCUMOW Npu 3akntodeHnn obasatenscts (Cic. Off. 11l. 111).

1.7.2. Apreiickne XepTBONPUHOLWEHNSA

O xapakTepe Ky/ibTa apreeB B apxau4yeckom PrvMe W3BECTHO OuYeHb Maso,
HO B COBPEMEHHOI MCTOpMOrpatni HamMCcaHo AOCTAaTOUHO MHOro®®®. Xots
[0BO/IbHO MHOTME aHTUYHble aBTOPbl TaK WM MHAuye KacawTcs apreiickoro
KyNnbTa, OAHAKO HW OAWH M3 HWX HEe [aeT AOCTaTOYHO ACHOW KapTUHbI 3TOrO
putyana. B CBA3U C 3TUM M3BECTHbIN HeMeLKuii lopucT 3. TyliKe daxe cuun-
Ta/l, UTO Ky/bT apreeB - 3TO TSOKKUIA KpecT uccrefoBaTens APeBHOCTU U
Heo6X0ANMO OCTaBUTb BCAKYK HafeXay Ha MOMAHOe ero pasbAcHeHne®®,
TeM He MeHee MOMbITAeMCS BHOBb XOTs Obl MPUOTKPbITH 3arafiKy MpPOUCX0-

XAOEHNA N XapaKTepa 3TOro KynbTa.

CornacHo BappoHy (L. L. V. 45), apreiickumu HasblBanucb 27 CBATU-
NULL, HaxOoAMBLUMXCA B YeTbipeX [ApPeBHeilWwnx permoHax Puma, KoTopble
06bI4HO HasbiBatloT Tpubamu uapsa Cepsus Tynama. PUMCKUIA aHTUKBap
CUYNTAET, YTO Ha3BaHue Argei CBA3aHO C BOXAAMWU, NPUOGLIBWIMMU B PuM
BMecTe ¢ lepkynecom ApruBckumM. PecT e yTouHseT: «Apreickumu (He-
KOTOpble) MecTa B PuUMe Ha3blBanuCb OTTOr0, YTO B 3TUX MecTax ObLin no-
XOPOHEeHbI Bblgatoa*necs Myxu u3 rpekos» (Fest. P. 18 L.). Mepeuncnas
MecTa pPacrnofioXXeHua CBATUANLL, BappoH MpakTUYecKW HUYEro He rosopuT
0 XapaKTepe CBA3aHHbIX C HUM CBALLEHHOAEACTBNIA. B Apyrom mecTe CBOEro
counHeHusa (L. L. VII. 44) oH yka3blBaeT, 4TO apresMu Takxe Ha3blBa/nUCb
27 cpenaHHblX Hanogo6ue nwofeil TPOCTHUKOBLIX KYKOM, KOTOpble cbpachl-

53 Cm. 0630p nuTepaTypbl 06 apresx B KH.: SabbatucciB. La religione di Roma antica (dal

calenda festiva aH'origine cosmico). Milano, 1988.
86 Buschke E. Die Verfassung des Kénigs Servius Tullius als seine Grundlage zu rémischer
Verfassungsgeschichte. Heidelberg, 1838; S. 86.
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Ba/MCb rOCYAapCTBEHHbIMM Xpeuamu B Tubp ¢ Tak Ha3biBaeMOro CBaliHOro
mocTta (pons Sublicius). CornacHo Osuguto (Fast. V. 621 s.) u MnyTtapxy
(Rom. quaest. 32), aToT 06pag npoucxogun B Pume B Houb ¢ 14 Ha 15 mas,
Korga BecTafnku cbpacbiBanv ¢ Ay60BOro MoCTa Yyyena CTapbiX MyXei. 3Tu
yyuyena SBAANUCL 3aMEHOW [APEBHWUX YeI0OBEYECKMX HKePTBOMPUHOLLEHWIA
6ory CaTypHy, 4TO fIBCTBYeT M3 cneayowumx cnos Osuauns (Fast. 627-628):

«CTapuy, Hecywemy cepn, NMpUMHOCMTE [Ba Tena Hapofja

B >xepTBYy, BBepras Tefia B TYCKCKOMN FNy6uHbI PeKn».

Bonee nofpo6HO 3TW XepTBOMPUHOLWEHNA CaTypHy onucbiBaeT [WOoHM-
cuii TannkapHacckuii (Dionys. I. 38. 3). OH ykasbiBaeT, 4YTO NpefBapuTe/ib-
HO B COOTBETCTBMM C 3aKOHaMu (KaTa TOM? VOpOU?) COBEpLIANUCL XKEPT-
BOMPUWHOLIEHNA, 3aTeEM CO3bIBANIUCb MOHTU(UKK, Hanbosee BaXHble XXpeLbl,
BECTaNKW, MNpeTopbl (CTTpa-ngyoi) W Te W3 rpaxgaH, KoTopble WMenu npaso
NnpUCYTCTBOBAaTb Ha putyane. Mo sepcuu AuoHucua B Tubp cbpacbiBanoch
He 27, a 30 CO/MIOMEHHbIX 4Yy4yesn, U306paxkaBLIMX NHOAEA CO CBA3AHHLIMU
pykamu n Horamu (Dionys. I. 38. 2). K aTomy onucaHuto cnefyet fo6aBuThb
3aMeyvaHue MnyTtapxa, YTO BO BpemMs 3TOro npasfgHecTsa (PnaMuMHWUKa - Bep-
X0BHas xpuua KOHOHbI - fo/KHa Oblna obnavatbcd B Tpayp, u3beratb omo-
BEHUA 1 He HOCWUTb yKpaweHunit (Rom. quaest. 86).

Ualie BCero aHTMYHble aBTOPbl CBA3LIBAOT BBEAEHMWE aprernckux >xepT-
BOMPUHOLLEHN A C npuxofom [epkyneca B MTanuio, 4TO AaTMpyeTcs UMK
rae-1o BTOPOW NONOBWMHON Il ThicAYeneTus Ao H.3. B cBA3M C 3TUM Heob6Xo-
LUMO YNOMAHYTb OTPbIBOK M3 [JMOHMCUA, KOTOPbI/ Paccka3bliBaeT O HEKOeM
JoaoHckoM opakyne, HanucaHHOM Ha 6pPOH30BOM TPEHOXHWKe BecbMa ap-
XanyHbIM f3bIKOM. B 3TOM opakyne nenacram 6bi10 NpeAnncaHo COBEPLINTb
TPW TWNa >XepPTBOMPUHOLWIEHWA B CAyyae WX CYHACT/IMBOrO MepecefieHns B
Wtannio. [MepBoe >KepTBOMPUHOLUEHME - fJecATas 4acTb COBCTBEHHOCTM
(decima) - pgomkHa 6blna 6bITb NpUHeceHa AMNOMNOHY, BTOpas - 4esoBeue-
ckue ronosbl - HOnuTepy, cbiHy CaTypHa, a TpeTbe - Yes0BeYecKoe Teno -
camomy CaTypHy®®’. 3TOT NopAAOK XepTBOMPUHOLIEHNI COXPaHANN N PUM-

oo Dionys. I. 19: «2. Menacru >ke (Befb OHW OKasanMcb N0 BONe 6O>KECTBA B 3TOM
MecTe B OKpPeCTHOCTAX KoTwamw, nonuca abOPWUTMHOB, HaxoAsacb 61K3  CBALLEHHOMO
3anMBa), Korga ypasymenu, 4YTO [AeCTBATENbHO OCTPOBOK B HEM KpPYyTWTCH, U ycnbl-
Wanm OT MAEHHbIX, KOTOPbIX OHW B3sAM C NOfed, MeCTHOe HasBaHWe, OHW MOHAMM, YTO
npopuuaHne ans HWX cbbinoch. 3. Befb vM B JlofoHe 6bIN0 4aHO NpeAckasaHne, KOTOpoe
caMm, Kak OH roBopuT, BuAen Jlekuii Maunuii, BecbMa W3BECTHbIA My>K. I3TOT opakyn
Ha KaKkoM-TO M3 TPEHOXKHMKOB, feXKalluxX Ha CBALLEHHOM yyacTke 3eBca, Obln BbiCeYeH
[PEBHUMW NUCbMEHaMW, BOT B 4YeM OH COCTOMT: MauTe, cTpemsacb, B CaTypHuiickyio
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NfiHe B TeYeHWe [O0BOMIbHO [ONTOro BpeMeHW. XoTa AMOHMCUIA yKa3blBaeT,
yto [epkynec AKOOblI 3aMEHWN Yerl0BEYECKME >XepTBOMPUHOLLEHUSA CONMO-
MeHHbIMW uyyyenamu. o Apyroii Bepcun BBeAEHME 3TOTr0 XXePTBOMPUHOLUE-
HUA CBA3bIBAIOT C OBaHAPOM, COBepLUaBLUVM PUTYaslbHblE XXePTBbl apruBsH,
Bcerga Bpaxaosaswux c¢ apkaguamu (Plut. Rom. quaest. 32). WMHorga atoT
puTyan cBfA3blBalOT C 06bl4aem cbpacbiBaTb C MOCTa LIECTUAECATUNETHUX
CTapueB, MPUYMHOM NoABNEHWA KOTOPOrO APeBHME cuuTanu ronof, Lapws-
wunit B8 Pume nocne HawecTBuA ranios B 390 r. Jo H.3., NM60 n3bupatesnb-
HblIl 3aKOH TOrO Xe BPeMeHW, 3anpeTmBLWMA pumnaHam, gocTurwmm 60 net,
yyacTBOBaTb B BblGOpax Ha HapoAHbIX cobpaHusx (Fest. P. 452 L.; Ovid.
Fast. V. 633 seq.). HakoHeuy, MNnyTapx BUAWT CBA3b 3TUX, MO €ro CnOBaM,
«BaXHeMWMNX OYNCTUTENbHBIX 06pSA0B» C MPOXOAUBLUIMMKW B Mae MOMU-
HanbHbiMKU puTyanamu (Plut. Rom. quaest. 86).

Kpome Maiickoro npasfHOBaHMS apreeB W3BeCTHa TakKXe puUTyanbHas
npoueccus K Apreiickum ceatunmuwiam (itur ad Argeos. - Ovid. Fast.
I1l. 792), npoucxofuBLuas exerofHo B Houb ¢ 16 Ha 17 mapTta. O XxapakTepe
3TOro puTyana MNpakTUYeCKU HUYEro He W3BECTHO. BO3MOXHO, OH Takxe
cBsizaH ¢ CaTtypHOoM u KOnuWTepoMm, Tak Kak MMeHHO 3Tol Houbto roga Ca-
TYpH 6bl1 HU3BEPrHYT C npectona cBouMM cbiHOM KOnutepom (Ovid. Fast.
I1l. 793-796). BepoATHO, UMEHHO C 3TOI MPOLECCUEN CBA3aH Tpayp XpuLbl
KOnutepa (flaminica Dialis). 3To cnegyeT 13 cnos Asna ennns, KoTopbiit
nuweT (X. 15. 30): «Korga oHa XoAuT K Apresim, eil Henb3s HU yKpallatb
rONOBY, HW MpPUYecbiBaTb BOMOCLI». JII06ONLITHO, 4TO ell BoOGWE 6bINO
3anpeLeHo Korga-nnbo nofHumatbca 6ofiee YemM Ha TPW CTyneHbKW Mo6oi
NeCTHULbI KPOMe «TPeveckoi». BO3MOXHO, nof «rpeveckumm» Asn Fennunit
noApasymeBaeT NecTHWUbI, Beawne K Aprefickum ceaTuanLiam.

lMpuBefeHHbIe faHHbIE O CBATUAMLLAX aprees U 0 C6paCbIBa(€'MbIX C MoOcC-
Ta CO/IOMEHHbIX apreMCKmx yydenax WMHTEPNPETUPYOTCA UCTOPUKAMU BECH-

Ma pasHoo6pasHO. SAHM B XXePTBOMPUHOLUEHUAX COMOMEHHbIX KYKO/M BUAAT

YMUIOCTUBNTENLHYI XepTy 6ory pekm Tu6p®®, apyrue, ceasbisas ux c

KoMnuTanuamm, BuaaT B HUX KynbT YMepLInX v repoes®®®, TpeTbu pacueHn-

BaloT apreficknii puTyan kak npasgHecTBO OTKPbITUS MPECHOBOAHOTO MyTU

3eMmo cukeno /Me KoTWumio aBopuriHoB, rae ABM>KeTcs ocTpos; / C HUMK CMe-
LWaBLWMCb, BHIWLAMTE AecATuHy ey /M ronosl KpoHugy M OTLy nowamTe My><a»
(cp. Macr. Sat. . 7. 28-31).
! %BHartungJ.A. Die Religion der Rorfier. T. 2. Erlangen: Palm und Enke, 1836. S. 104 f.

%8 prellerL. Rdmische Mythologie. T. 2. Berlin, 1883. S. 136.
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WM KaK MONNTBbI, BbI3bIBAIOLLME AOXKAb, UM KaK MpasgHuK ypoxas 1 T.4.°"
AHanorun KynbTy aprees HaxofAT B €XerofHOM puTyasne >XepTBOMPUHOLLE-
Huii Llepepe 10 aBrycta, B rocyAapCTBeHHbIX XepTBax [epkynecy Ha rnas-
HOM anTape (ara maxima) 12 aBrycTa, B npa3gHecTBe [o6pol BoruHu (Bona
Dea) B HOYb C 3 Ha 4 Aekabpa®™, B epTBONpUHOWEHNAX 1 MapTa, B AeHb
MatpoHanuit n wecTteusa cannes (Ovid. Fast. 111. 330-348)%7% u, HakoHel, B
HOYHBIX JXepTBONpPMHOLWIEHNAX MaHam Bo Bpems Jlemypuit 9 wmas (Ovid.
Fast. I11. 419-U492)*"3. Ctonb WMpoKu¥i cnekTp MHTepnpeTauuil He nossonseT
[aTb KaKyl-m60 0fHO3HAYHY0 KapTUHY KynbTa aprees. [leno B TOM, 4ToO
KaXabl MCTOPUK MpaB Nub 0T4acCTWU, OTAaBas NpPeAnoyYTeHWe NULb Kako-
My-TO O4HOMY 6G0XecTBY MAN KyNbTy, C KOTOPbIM Obln CBA3aHbl aprefickue
cBALEHHOAeRcTBMA. OfAHAaKO WCTOYHUKM MO3BONAKT AaTb ropasfo 6onee
LIMPOKOE TONIKOBaHWe XapakTepa aprefcknx CBATUWLYL U CBA3AHHbIX C HUMMU
PeNUrno3HbIX puUTyanos.

KnioyeBbiM B HalleM aHanuse ABNAeTCA TONKOBaHWe Mecta y JlnBus, B
KOTOPOM ynomuHatoTca Apreiickue cBaTunMwa. 3TOT PUMCKMI WUCTOPUK,
onucbiBas ycTaHOBMeHHble Hymoi [lomnuanem pennrnosHblie puTyansl,
npuBOAUT cnepytowmne nogpobHocTn: «OH (Hyma) OCBATUN U MHOTMe ApY-
rMe XXepTBOMPWHOLIEHNA U MeCTa 415 COBEPLUEHUA XEPTB, KOTOPble MOHTM-
(KN HasbiBalT Apreiickummu»®™®. 3TOT TeKCT MOXHO TpaKTOBaTb ABOSKO.
Mockonbky 37O dpasoit JinBull 3aBepliaeT nepeyeHb pasAUUHbIX PENUTU-
03HbIX 3aKOHOB HyMbl, TO nog ApreickMmmu >epTBONPUHOLEHUAMN U CBA-
TUANLLAMWN MOXHO MOHMMaTb M60 BCe Te, KOTOPble He BOLIAW B 3TOT nepe-
YeHb, MO0 TaKXe U Te, KOTOPbIe OH YMOMSAHYN B 3TOM nepeyHe. ocnefHu-
MK dxe JIMBMIA YyNOMSHYN CBALLEHHYIO pOLLy, MOCBALWEHHYIO 60XecTBam
BOAHbIX MUCTOYHMKOB KameHam, a Takxe cBaTunuwe 6ora BepHocTu
(sacrarium Fidei). 3Tu cBATUAMILA HANPAMYI He CBsA3aHbl C MaiCKUM >epT-
BOMPUHOLLIEHNEM aprees, N0O3TOMYy CTO/b pacluMpuTenbHas TpakTOBKa Tek-
cTa JInBMA MOXET NoKas3aTbCA MO MEHbLUEN Mepe CTpaHHOX. HO 0fHO MOX-
HO CKasaTb C YBEPeHHOCTbiO: JIMBUI cumTan, 4to Aprewnckue XepTBonpu-
HOLUEHMS W CBATUAMLLA BeCcbMa MHOTOYMCAEHHbI WM pa3HoobpasHbl (multa

"~ Manndhardt W. Wald- und Feldkulte. Berlin, 1875. S. 265 f.

671 Wissowa. G. Argei... // RE. Bd 2. 1896. S. 698.

%72 |bidem.

673 SabbatucciB. La religione di Roma antica... P. 170.

Liv. 1. 21. 5: Multa alia sacrificia locaque sacris faciendis, quae Argeos pontifices vocant,
dedicavit.
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alia sacrificia locaque). Jlydywe noHATbL 3TOT TeKCT JIMBMA NO3BONSET pac-
CMOTpPeHMe nepeyHa Apreiickux cBATUAWLW, y BappoHa.

HayHem C Henerkoi 3afgayv nokanusauyuu CBATUAML, ApreeB Ha Teppu-
Topun Puma uapckoil anoxu. OnucaHue CBATUAWL, [aHHOe BappoHoM,
MOCAYXWUT Ham MyTEeBOAWTENEM, CNOCOGCTBYIOLMM peleHnto 3Tol npobne-
Mbl. JTI0BOMbITHO, YTO HaYMHAET OH CBOE W3/I0XKEHWe C flefleHNs BCeX CBATU-
AU, N0 YeTblpeM ApeBHeAWMM pernoHam Puma, He BKto4as ctoga HW Ka-
MUTONNIACKOTO, HW ABEHTMHCKOTO XO/AMOB, OMUCaHWEe KOTOPbIX OH fAaeT
OTAENbHO, BHE Kakoi-nn6o ceasm ¢ Apreiickumu ceatunuwamm (Varr. L. L.
V. 41-43). OH paeT nocnefoBaTeNnbHOe OMWCaHWe CBATUAWLY, peruoHa
Suburana, Esquilina, Collina u Palatina (Varr. L. L. 5. 45):

«OcTaNbHble MecTa ropoga 6bliM Hekorfa pasfieneHbl, Korga 27 CBATU-
nnu, ApreeB 6binn pacnpefeneHbl No <4> yacTam ropoga. CumTalT, 4To
Apreun Tak Ha3BaHbl OT BOX/eN, KOTopble BMecTe C epkynecoMm ApPruBckum
npubsinn B Pum 1 nocenunuce B CaTypHumn. M3 aTux (MecT) nepsoe 3anuca-
HO Kak CyOypaHCKWil permoH, BTOpPOe - KakK OCKBWAWHCKWIA, TpeTbe - Kak
KonnuHckuia, yeTBepToe - Kak lManaTMHCKUii».

CoBpeMeHHble UCTOPUKK y6exaeHbl, YTO BappoH He faeT nNpakTUYecKu
HUKaKnX CBeAeHW 0 XapakKTepe CBATUAMW, Aprees, NNLWb Nepeyncnsas mec-
Ta, B KOTOPbIX OHW pacnofioxeHol. MHorune uccnefoBaTeny CBA3bIBAOT Ap-
rees ¢ 06LIECTBEHHbLIMY XepPTBONpUHOLIeHuAMN sacra pro sacellis®™ u sugar
B HWUX cBATMAMWA 27 unn 30 Kypwii apeBHeiiwero Puma®®. OgHako, He oT-
puuas NpUHUMNUANbHOW CBA3M ApPreickux CBATUAWLY, C KypuaTHbIM fefe-
HWem PuMma, cneflyeT nofyepkHyTb, 4TO BappoH nuuwb ofuH pa3 ynotpebns-
eT TepMuH sacellum B OTHOWEHWW apreiickMx MecT, ABaXAbl MOMb3YACb
TepMUHOM sacrarium. OObIYHO >Ke aHTUYHble aBTOPbl WMCMONb3YIOT Heil-
TpanbHbll TepMmuH loca. I'. BuccoBa coBeplleHHO CMpaBef/MBO OTMeYaeT,
uyto sacellum - 3TO 4YMCTO TeXHWYECKMIA TepMuH, 0603HAYalOWMA BCAKOE
OrOpOXEHHOE OCBSA LEHHOe MecTo, He UMetollee Kpbiwmn (Fest. P. 422 L)
CnefoBaTeNlbHO, NpPWBefeHHAasA Bbllle TPAKTOBKA elle He 0O6bACHAET xapak-
Tepa apreickux ceATuaML,. Heo6X0AMMO OTMETUTb, YTO CBATU/IMLLA aprees,
cornacHo BappoHy, pa3melyatoTcs NM60 B HEOOMbLINX LEPEBAHHBIX XUXWU-
Hax (tabernola), nn6o B OropoXeHHbIX CBSALLEHHbIX yyacTkax (sacellum),
HaxoAALWMXCSA B CBALWEHHBIX Xe polax, nMbo nepeq (cis) 3gaHnem TOro unu

r‘:i"_SabbatucciB. Op. cit. P. 101 ss.
. 6 Masik U.J1. Pum nepsbIx Lapeid. C. 100 cn.
77 WissowaG. Argei... S. 694.
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MHOro xpama, nn6o BHyTpu (apud) xpama. To, 4To npegnor apud B gpeBHei
KHUre «O CBSILLEHHOAENCTBUSAX apreeB», LUUTUpyeMoii BappoHoMm, O3HavaeT
UMEHHO «BHYTPW», MOATBEPXKAAETCA OMUCAHWEM MECTOHAXOXAeHWUA MATOro
Apreiickoro catTunmwa KonavHCKOro pernoHa. 370 CBATUAULLE Haxoau-
nock B Xxpame 6ora Knatebl (deus Fidius), B Toli ero yactu, Kotopas Ha3BaHa B
KHUre Apreiickux cesileHHogelicTBumiA cnosom delubrum (Varr. L. L. V. 52).
CornacHo BappoHy (apud Macr. Sat. Ill. 4. 2), 370 Ta 4yacTb xpama, B KOTO-
poii Haxogunacb cTaTys 60ra, CO6CTBEHHO, KaK CUMTann pUMsSHE, MecTo
obuTaHusa camoro 6ora. B cBA3W C 3aTUM NOGOMLITHO OMpejeneHne cnosa
delubrum y ®ecta. OH roBOpuUT, YTO TaK «HasblBaAM 0604paHHY0, TO eCTb
OUNLIEHHYI0 OT KOpbl, NankKy, KOTOPYK MounTans BMecTo 6ora»®’s. Takum
o6pa3oM, ouyeBuaHO, 4To delubrum - 3TO ApeBHelillee ¥ CBSALEHHEelLee
MecTo xpama, OblBLUee, Kak MpaBuio, ApeBHee caMoro 3faHus xpama. Cne-
[oBaTenbHO, NATOe Apreiickoe CBATUAMULLE Kak-TO CBA3aHO C 60Orom KAATBbI
tOnutepom dugnycom.

B onucauun BappoHa (L. L. V. 46-54) obxofa xpeuamun 27 CBATUNNLY, B
COOTBETCTBMU C WHCTPYKLMEN CBAWEHHOW KHUIM NOHTU(GUKOB «O6 apreii-
CKWUX XXepTBOMPUHOLIEHUAX» HENb3f He 3aMeTUTb, YTO COBEPLUANCA OH Mo
6onbLueli YacTW BLONb FOPOACKMUX CTEH, a OCTAHOBKM OYeHb 4acTO fenanuch
Ha MepekpecTKax Aopor uy ropofackux sopot. Ewe E.M. WTaepmaH oTme-
TUMa CXOACTBO [peBHEro pPMMCKOro npasfHuka ouuweHus ropoga Centu-
MOHLMA 1 apreiickoro o6psaga®™. Mpaeaa, nepsblii npoucxoaun B Aekabpe
(Fest. Septimont. P. 458-459 L.), a 06xoa Apreiickux cBATUINLLY - B MapTe U
Mae, OfHAaKO HeCOMHEHHO 06LlWMM 6bln XapakTep 06pafa OYULLEHUA BCEro
ropoga - lustrum. O6xogunn pumnsHe Bce Hambonee BaXHble B ApPEBHEN-
LUEM Ky/nbTe PenurnosHble mecta. 370 M Xpam KOnutepa dugua, n antapb
HOnutepa flaumapckoro, n xpam HKOHOHbI JlyumHbl, U Xpambl Pomyna Ha
Fepmanun n 6oroB lMeHaToB Ha Benuiickom xonme. VIMEHHO BHYTpW 3TUX
XxpamoB (apud aedem) Haxogunucb Apreickue CBATUAMLIA, a 3HAYUT, OHU
ObIN CBA3aHbI KaKMM-TO 06pasoM U C UX KynbTamu. Cpa3y e BCTaeT BO-
npoc, Y4TO MOMUMO PENUTMO3HOro 06X0fa rpaHuy ropoga obbLeAWHANO Xpa-
Mbl CTO/Ib Pa3HbIX 60ros Mof 06WMM Ha3BaHWeEM «CBATUNMLLA Aprees»?

“FFest. P. 64 L.: Delubrum dicebant fustem delibratum, hoc est decoraticatum, quern ven-
erabantur pro deo. O pasHbix 3HayeHusx delubrum cm.: MarquardtJ. Romisches Staatsverwal-
tung. Bd 3. 1878. S. 150 f.; PoliaM. Imperium. Origine e fiinzione del potere regale nella Roma
arcaica. Rimini, 2001. P. 79,110,136.

87 11 Taepmar E.M. CoumansHble OCHOBbI pennrum [pesHero Puma. M., 1987. C. 58.
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3pecb HEO6XOAMMO BHOBb BEPHYTbCS K /lereHfe, 06bACHAOLLEA npownc-
XOX[AeHne puTyana cbpacbiBaHWA CONOMEHHbIX Yy4en aprees ¢ MocTa B
Twubp. [eno B TOM, 4YTO flereHfa 0 3amMeHe YeNOBEYECKUX XXePTBOMPUHO-
weHnii KOnutepy m CaTypHy 4enoBeveCKUMU U300paXeHWsMW B paBHOIA
Mepe nNpunucbiBaeTca M Muguyeckomy [epkynecy, u 6onee peanbHomy
uapto Hyme Momnunuio. Mpuyem Heo6XOAMMO OTMETUTbL, YTO MPOUCXOXK-
feHue aprefickux yyyen cBA3aHO OTHIOAb HE TOMbKO C HOYHbIM pUTyanom
14 wmas. Makpo6buit roBopuT, uTo epkynec Takxe BO BpeMmsi 3uMHux Ca-
TypHanuii npuHocun B xepTBy CaTypHy BMeCTO Niofeli BOCKOBbIe CBeuM, a
KOnutepy [AWTYy BMEeCTO YellOBEYECKMX TOJIOB - BOCKOBblE WU TNNHAHbIE
yenoseyeckune ¢urypku (Sat. 1. 2. 47-48). J1060NbITHO, YTO 3TO TaK Xe,
Kak n 14 wmad, 6bl1 HOYHOVW puTyan, COMPOBOXAABLUMWCA PUTYaNbHbIM
npegpacceBeTHbIM KynaHuem B Tubpe (Tert. Apol. 42). Takas e 3aMeHa
XepTBonpuHoweHni® tOnutepy u CaTypHy, BUAMMO, UMena MecTo U
1 mapTa BO Bpems npasfHectsa Canues, CBA3AHHOro ¢ KynbTamy Mapca v
MeHaToB. HakoHeL, 4enoBeYECKME >KepTBOMPUHOWeEHUA 23 pekabpsa, B
OfMH M3 nocnegHux pfHed CaTypHanui, HasbiBaBwUiica KomnuTtanuu,
TakXXe OblNN 3aMEHEHbl Ha KYK/bl, TOIbKO CAEeNaHHble Ha 3TOT pa3 w3 Lwep-
ctn (Fest. P. 273 L.). BaxHO O0TMeTWTb, 4TO Lapb TapkBUHWIA TopAablii B
VI B. [0 H.3. BOCCTAHOBW/N YE€NOBEYECKWME >KEPTBOMPUHOLLIEHUA HA 3TOM
npasfHuKe, 04HAKO OHW BHOBb ObINN OTMeHeHbl B 509 r. [0 H.3. KOHCY/IOM
lOHunem Bpytom (Macr. Sat. I. 7. 34-35).

NTakK, MOXHO NpPefnofoXuTb, YTO CBATUAMLLA aprees CBA3aHbl C [pes-
HeWNMN YenoBeYECKMMN JXepTBOMPUHOLWEeHMAMU tOnuTtepy Auty un Ca-
TYPHY. AHTWYHasA Tpaguuma noitaetcd y6e[uTb Hac, YTO YXE Ha 3ape pum-
CKOW nCTOpUM 3TW XXepTBOMPUHOLWIEHNA Npuobpenn CUMBONMYECKUIA Xapak-
Tep. OfHAKO XOPOLWIO W3BECTHO, YTO B TAXenble Ans PUMa MOMEHTbI UCTO-
puUKU YenoBeYEeCKMe XEepTBOMPUHOLLEHWUA COBEPLIANINCL B COOTBETCTBUU C
CUBUNANHBLIMWU KHU: siMU. Tak, B Pume Ha BblibeM (opyme BO Bpems cepb-
€3HbIX COLMaNbHbIX, MOANTUYECKUX W 3KOHOMWYECKUX NOTpAceHWi pumns-
He B KayecTBe YMWIOCTMBUTENbHON XXepTBbl XMBbeM 3aKanbiBanu ABa Yeno-
Beyeckux Tena - rpeka u rpedaHkn (Plin. N. h. XXVIII. 12. 12), a nocne

rafNibCKOro HawecTBna K HAM CTann ,ﬂ.O6aBI’IFITb TaKXe ABYyX rannos 060ero

nona®?,

OpHako H€O6XO,IJ|I/IMO OTMETUTb, YTO B apXanmyeckom Pume, Kak npasuio,
NMPUMEHANOCH YXXE€ HE MPOCTO pUTYya/ibHOE 3aKnaHWe 4efnioBekKa pagn ucnon-

80 jv. XXI1. 57. 6; Plut. Rom. quaest. 83; Marc. 3; Oros. 1V. 13.3; Zonar. VIII. 19.
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HeHWA KpoBaBOro o6psfda, a >KepTBOMPUHOLIEHNE-Ka3Hb, PernaMeHTUpoBaH-
Haa cakpanbHbIMW 3aKOHamu. TakuMm o06pa3om, YenoBeK MNpPUHOCUNICA B
XKEpTBY /MWL TOrAa, KOrAa Hapylwan Kakoi-nnbo n3 cakpanbHbIX 3aKOHOB,
W NNILb TOMY 60Ty, C KOTOPbIM 3TOT 3aKOH 6bln CBA3aH. Befdb, € TOUKM 3pe-
HUA PUMMIAH, BCAKOe 60XeCcTBO TPeboBano CBOEro BMAA Haka3aHUA U WMENo
cBOIl 0CO6bINi puTyan epTsonpuHoweHuit®™. [fleno B Tom, 4TO COrnacHo
Tpaguumm Hyma ycTaHOBU/ Takue CakpasbHble HOPMbl, B COOTBETCTBUM C
KOTOPbIMK BCe 6OrM HakasblBanu 3a KNATBONpecTynneHune. Kaxgomy 6oxe-
CTBY Hafnexano MNPWHOCWUTb CBOWCTBEHHble TOMbKO €My WCKYnuTeNbHble
xepTBonpuHoweHusa (supplicia). OnuckiBas ocHoBaHve Hymo#t Momnuaunem
kynota fides u iusiurandum, JluBu# npuBOAWUT HEKOTOPble NMOBONbLITHLIE
nogpobHocTu: «Hyma HamonHwWn cepfua BCeX Takum Gnaroyectmem, 4TO
BEPHOCTb W KnATBa 61arofapsa HenocpeAcTBeHHOMY CTpaxy nepef 3akoHamu
W HakasaHWeM CTanu ynpasnsaTb rocygapcTsom»®®2. flnsmit 3aeck ABHO yKa-
3blBaeT Ha CTpax nepej CypoBbIM HakasaHuem (poenarum metus), npeay-
CMOTpPeHHbIM 3akoHamy Hymbl. [lanee JIMBWil faeT ele OAHY BaxXHyl fe-
Tanb Kynbta (Liv. 1. 21. 4-5), korga, onucbiBas KynbT BepHOCTU KNATBE,
fo6aBnseT, 4TO BMeCTe C 3TMM Ky/lbTOM OCHOBan o0co6ble, «Apreiickme»
MecCTa A1 COBEPLUEHWNSA XePTBONPUHOLLEHWUH pas3inyHbIM Goram.

MopaBeseM HeKOTOpble UTOTM. Bo-MepBbiX, MOXHO C ONpefeneHHOl yBe-
PEHHOCTbI0 KOHCTAaTUpOBaTb, YTO 27 Aprelickux CBATWUAWLL B ApeBHeliLweii
yactu Puma He ABNANUCH KaKUM-TO efMHbIM KY/IbTOM OJHOr0 OnNpefeneHHo-
ro 6oxecrtsa. Kaxgoe u3 cBATUAMLY, ObINO He TONbKO TEPPUTOPUANBHBIM
KYNbTOBbIM LEHTPOM KypuW, nara Wiy WHOro nogpasfeneHns pumckolt
06LLMHbI, HO U MOCBALWANOCL OTAeNbHOMY 60XecTBY. OJHaKO 3TV CBATUNIM-
wa 6binn 06beAMHEHbl HECKONbKWMU O6LWEPUMCKUMUW ApeBHeAWwWnMy pu-
Tyanamu, CBf3aHHbIMU C YE€NI0BEYECKUMW XepTBOnpuHoweHuamun Konutepy
Ounty n CatypHy. HauuHasa yxe ¢ yaps Hymobl Momnunusa (YLW—VII BB. fo
H.3.) 3TU XXepTBOMPWHOLWEHNSA OblAM B 3HAYMTENbHOM Mepe OrpaHWYeHbl U
perynupoBanucb cakpaibHbIM NpaBOM, MOCTEMEHHO o6peTas (opmy topu-
[LUYeCKNX caHKUuiF. Mpuyem 3TO NpaBO PeryanmpoBano He TOMbKO Penuruos-
Hble pUTyanbl, HO W MpPaBOBble OTHOLUEHWS KakK BHYTpUM PUMCKON umBMTacC

881 Casp. Barthius. Advers. lib. 33. 13; Numa Pompilius, cum sacra Romanis conderet, voto
inpetrasse, legitur, ut omnes dii falsum iuramentum vindicarent (/138ecTHo, 4TO Hyma Nomnu-
NWA, KOTAa yupedkfan y puMnsiH CBALLEHHOAENCTBNSA, C MOMOLbl0 06eTa BbiMonnn (y 6oros),
4TO06bl BCe 60rM HakasblBaNM 3a NOXKHYK KNATBY).

882 jv. 1. 21. 1: ..eapietate omnium pectora imbuerat, ut fides ac ius iurandum proximo le-
gum ac poenarum metu civitatem regerent.
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(obsi3aTenbcTBa), Tak M Cc Apyrumu rocygapctsamu. Ocobyio ponb 34ecb
Urpan MHCTUTYT KNATBbl MUMEHEM TOr0 WAM MHOro 6ora B 3aBUCUMOCTM OT
XapakTepa o6sa3aTenscTBa UaM LoroBopa. B atom cmbicne mexay 27 Aprei-
CKMUMUW CBATUNMWAMKU OblI0O HEKOe (YHKLMOHaNbHOE pasfiefieHve: pasnuy-
Hble BMAbl NPECTYM/EHWA HaKa3biBaANCh Pa3INYHbIMU 6OXECTBaAMMU.

CTO0Nb NOAPOOGHbLIA aHanM3 apreickux XXepTBOMPUHOLIEHWIA He Cly4vaeH
N MMeeT camMoe MPsSMOe OTHOLEeHMe K NpobiemaTuke AaHHON KHUTW. Bbl-
we (1.4) ™Mbl yXe paccMmatpuBanu 3TUMONOTUIO HOPUANYECKOTO TEPMUHA
supplicium («HakasaHue, Ka3Hb») W €ro TECHYI CBfi3b C UCKYMUTENbHbLIMU
XepTBonpuHoweHuamu. OpraHusauyma Hymoi Momnunvem putyana 06-
xoAa Apreficknx CBATUAULL, NPWM CaMblX Pa3HOOBOpPa3HbIX Y3KOMMEMEHHbIX
UMW Jaxe pPoAOBbIX CBATUAMLLAX, CBALEHHbIX pouiax W Xpamax - 3T0 He
4YTO WMHOe, KaK 00befuHeHWe B paMkax (POPMUPYIOLLErocs pUMCKOro rocy-
[JapcTBa CUCTeMbl CaKpa/ibHbIX HakasaHuil. He cnyuaitHo finsuin (l. 21. 4-5)
06befMHAET C aprefickum KynbTOM >KepTBOMPUHOLIEHWIA-HaKa3aHUin (sup-
plicia) rocygapcTBeHHbIn KynbT Fides. M ecnvm B maiickom puTyane ¢ MocTa
B Tubp cbpacbiBanuCb NULb CONOMEHHbIE Yy4yena, TO Ha anTape camux
Apreiickux CBATUAULY, COBEPLIANNCH W Ka3HW, W WUCKYNUTeNbHble XepPTBO-
npuHoLWeHuA-wWTpadbl B BUAE oBel, U ObiKoB. CrefyeT cKasaTb, YTO «anta-
pu» ApPreickux CBATUAUW, MOFAM 6biTb OYeHb Pa3HOOBpPa3Hbl, Kak pasHo-
06pasHbl 6bIIM M BUAbI CMEPTHOW KasHW. [MOMMMO ynomsaHyTbiXx B [ure-
ctax (D. 48. 19. 28-29) pacnaTua Ha KpecTe, COX>KEHWUS, OTCeYeHUs rono-
Bbl U OCYXAeHUs Ha rnaguatopckue 6ou (ad gladium) n3BeCTHbI Takxe
6onee ApeBHWe BuAbl: cbpacbiBaHMe B TW6p 3alLMTOro B MELOK NpecTyn-
HUKa-oTLeybmilLbl, cbpacbiBaHue ¢ Tapneinckoi ckanbl NXecBUAETENs u
Ka3sHOKpaja, 3aKanblBaHWe XWBbLEM COrpellnBlINX BecTanok n T.0.%%° Takoe
pasHoo6pa3ne BMAOB CMEPTHOM KasHU CBA3aHO WMEHHO C pasHoobpasuem
KYNnbTOB 1 COOTBETCTBYIOLMNUX WM >KepTBONpuHoweHnii. CokpalieHue
yncna pasHOBMAHOCTEA BWMAOB CMEPTHON Ka3HW B Knaccuyeckom Pume
CBA3aHO C HEKOTOPbIM OTAEeNeHWeM MpaBa OT PeAUrnM W C 3BOIOLMEN
camoil penuruu OoT MHOrob60oXus K MOHOTEU3My, B C/lyvae PUMAAH - K
XpucTuaHcTBy. [logpo6Hoe nepeuncneHne BappoHOM Bcex Apreickux
CBATUNNLY, AaeT MCCNefoBaTeNsM YHWKaNbHYI0 BO3MOXHOCTb CBA3aTb pas-
NUYHbIE BUAbI XXEPTBOMPUHOLWEHNIi-Ka3HEN C KOHKPETHbIMU PENUrno3HbI-
MW KynbTamu.

- ™ O pasnuuHbx Bugax supplicia mogpoGHee cm.: Cantarella E. | supplizi capitali...
P.171-346.
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1.7.3. XXepTBONpPUHOLIEHNE-HaNOT

Tenepb N060NLITHO 6yAeT paccMOTPeTb, KaKyl po/b CakpasbHOe 3aKo-
HOJATeNbCTBO O XEepPTBOMPUHOLIEHUAX WUrpano B PerynuposaHum Haubonee
BaXHbIX HOPUANYECKUX WMHCTUTYTOB apXxaumyeckol PUMCKON 06WMHbI. Mbl
paccMOTpPUM CUCTEMY HANOroo6/10XeHUs, 3alMTy YacTHbIX MpaB Ha 3eMio,
forosopbl 06 apeHfe 06LleCTBEHHON 3eman, 06A3aTenbCTBEHHOE NpaBo MO
nexum W, HakoHel, [ApeBHelwyk ¢GopMmy CcyaebHbIX McKoB - legis actio
sacramento.

ApXamyecKkyto CUCTEMY PUMCKOrO Hanoroob610XXeHus No3BONSAET MOHATb
paccMOTpeHMe pPenurno3Horo npasfgHectsa lMaraHannii U CBA3AHHbLIX C HUM
XepTBONpuHOLWeHWA. COrnacHo aHTUYHON Tpaguuun, NOAOXOAHbLIA Hanor u
LeH3 Oblin BBefdeHbl uapem CepsueMm Tynnuem B cepeamHe VI B. [0 H.3.
Hanbonee nogpo6Ho 06 3TOM pacckasbiBaeT [LuoHucuii anmkapHacckuii
(IV. 15): '

«2. Tynawii noctpoun ybexuiia Ha TakKnux BO3BbILEHNAX, KOTOPble MOr-
nm obecneynTb [OCTATOYHYHO 6e30MacHOCTb 3eMfeBfnafensuam, fAas WM
rpeyeckoe HasBaHue «narum»... 3. 3TU MecTa TakXXe WMenu CBOUX MNpaBuTe-
neid, ybeil 06A3aHHOCTbIO ObINO He TOMbKO 3HaTb MMEHa BCEX 3em/eBnajefb-
LieB, OTHOCUBLUMXCA K 3TOMY Mary, HO TakXe W BfajeHus, 3a cyeT KOTOPbIX
OHW XUNW. W Korga BO3HMKana HeobXo4MMOCTb MPU3BaTb Ce/bY4aH K Opy-
XUI0 UK cobpaTb BOEHHbI Hanor, To OHW cobupanu fgein n B3MManu nx
umyLecTso. W gna Toro, 4To6bl UX YUCNO HE ObINO HEW3BECTHLIM, HO MOT/IO
ObITb NOACYMTAHO W OMpeJeNieHo, OH MNpuKasan UM BO3ABUIHYTL antapu
6oram - xpaHuUTeNsAM M 3alUTHUKAM nara u onpegenuns, YTo6bl OHWU KaXAblii
rog cobmpanucb M noyutanu 3TUX 60OroB OOLLECTBEHHBLIMU >KEPTBOMPUHO-
LWEHNAMKN. ITO CO6LITUE OH cAenan OAHMM U3 Hanbonee BaXKHbIX MpasgHu-
KOB, Ha3BaB ero lMaraHanuamu. W uapb Hanucan 3akoHbl 06 3TUX >XEPTBO-
NPUHOLLEHNAX, KOTOPble pUMNAHE 40 CUX Mop cobnofalnT. 4. Ha aTu xepT-
BOMPUHOLLEHUA U cobpaHWa OH MpuKasan CO BCEX Y/EHOB Mara MoroaoBHO
B3WMaTb OMpejefieHHoe KOAMYeCcTBO [eHer, OLHO KO/MYEecTBO C MYXeW,
[pyroe - C XeHLWMWH, TpeTbe - C feTeill. Korga aTo MOACYMTbIBANOChL COBep-
WAaBWMWMN XePTBOMPUHOLIEHNSA, TO KOAUYECTBO NIOAEN, pasfeneHHoe Mo
nosiy ¥ BO3pacTy, CTAHOBU/IOCb WM3BECTHLIM... 6. 3aTem, BBeAA Takue npasu-
na, OH MpuKasan 3aperucTpmpoBaTb CBOM MMEHa W yKa3aTb COGCTBEHHOCTb B
[EHEXHOM WCUYUCNIEHUUN, B TO XXe BPemsa AaB KNATBY, NpPefnuCcaHHYI 3aKo-
HOM, O TOM, YTO OHW YECTHO Janu BEPHYI OLeHKY (Mmyuiectsa). OHU
[JOMKHBI ObIIN TaKXe yKa3aTb MMeHa CBOMX OTLOB, UX BO3PACT W MMEHA XXEeH
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N feTell, N Kaxnblii 4O/MKEH Obln 06bABUTL, B KakKoW FOPOACKOA Tpube uam
CeNbCKOM nare OH >uBeT. Ecnum KTO He gaBan Takoi oueHku, To Cepuii
Tynnuif ycTaHOBWA B Haka3aHWe KOH(UCKOBaTb MX MMYLLECTBO, a UX CaMuX,
BbIMOPOB, NPoAaTh B pabcTBO. W 3TOT 3aKOH JONIT0Oe BPeMSA COXPaHAn cuny y
PUMNAH».

NTak, TekcT [MoHUCUA NO3BONAET 3aKN0UUTb, YTO BO BpemeHa CepsuA
Tynnua Hanor B3umancad B (hOpPMe XXepTBOMPUHOLLUEHUA B KasHy TOro Wau
MHOr0 Xpama. [peyeckuii WCTOPUK rOBOPWUT O [JeHeXHol ¢opme 3Toro
XepTeonpuHoweHua. OfHako 60/ee BepOATHO, YTO B anoxy Cepsusa Tynnusa
Hanor BLIpaXancs B OMPefeneHHoll gone OT ypoxas v npunnoga ckota’
(Ovid. Fast. I. 672). BO3MOXHO, peyb UAET Mpexze BCero o xjae6HOM Hasnore
annona, KOTOpbIi cobupanca He3afonro A0 Havana BOeHHOro cesoHa (Mara-
Hanuu oTMevanucb B KOHUe (eBpans) A4Ns cCOAepXaHwWs pMMCKOro Bolicka
(Lyd. De mens. 1V. 30). X0Ts BOEHHbIA Hanor cywecTBoBana, coraacHo Auo-
Hucuwo (IV. 9. 7; IV. 43. 2), n paHee, ogHako umeHHo Cepsuit Tynnuii cae-
nan ero NoAOXOAHbIM, CMNpaBef/WBO pacnpefenns annona cpefu nnebees
(De vir. ill. 7).

BaXHO OTMETUTbL cakpanbHyt (OpPMY 3aKOHOB, PerynmpoBaBLUMX CUC-
TeMy Hanoroo610XeHus u npefycMaTpUBaBLUMX CYPOBble CaHKLMM 33 WX
HapyLleHne, Ha KOTOPbIX Mbl OCTAHOBMMCH YYyTb HMXE. [MOCKONbKY WMMEHHO
MOHTU(UKN PEerynnpoBanu, KOHTPONIMPOBAIN XEePTBOMPUHOLLIEHUSA BO BCEX
Xpamax, yKasblBas, U3 Kakux cpeicTB U B KaKOM pasMepe OHU [OMXKHbI ObITb
COBEPLLUEHbI, & TAKXe COCTaB/IA/N yCTaBbl XpamoB, rfe 6bian NponucaHbl 3T
npaBuna (Liv. 1. 20. 5; Cic. De leg. Il. 19-20), TO CTaHOBUTCS MOHATHOIA
LpeBHelilas QYHKLUUA NMOHTU(MUKOB B pacnpefeneHun 6GlompKeTa OBLUHBLI.
CneflyeT yunTbiBaTb TakXXe, 4TO BOOOLE BO MHOrMX PaHHEKNACCOBbLIX rocy-
fapcTBax, B TOM yucne u B pumckom (Macr. Sat. I. 8. 3), Ka3Ha 06 UHbI
HaxoAmMnacb UMEHHO B Xpamax M MCNOoNb30Banacb Ha HYXfbl rocyfapcrsa.

1.7.4. NpeBHellwee Cya0oNnpoON3BOACTBO:
NerncakunoHHbIA NCK NOCPeLCTBOM 06elaHns XepTBbl

Kak u3BecTHO, eBpomneiflbl, B YaCTHOCTW WTaNbfHUbl, B LIYTKY FOBOPAT,
4YTO Ha/iorM - 37O HalW XepTBOMPUHOLWEHUA rocyAapcTBy. [peBHUe xe
puMnsHe BCepbe3 nonaranu, 4YTO rOCyAapCTBeHHbIM 60ram Heo6XoAnMO
MPUHOCUTb XEPTBOMPWHOLIEHNSA 3a MOMb30BaHMe FOCYAapCTBEHHON 3emnel
N umylecTBoM. WTak, gpeBHelive npeAcTaBneHWs PUMASAH O HaN0roBoM
.npaBe (hOpPMMPOBANNCL B paMKax CakKpanbHbIX HOPM W WHCTUTYTOB. TO Xe
camoe MOXHO CKa3aTb M 06 apxaumyeckoil cucteme WUCKoOB. HemcnonHeHwue
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06eTa nepef 60roM O BHECEHWM YaCTW ypOXas, BOEHHOW [06bIUM UK MHOI
npuGbIIN B XpaHMMULLE Xpama 3TOro 6ora paccMaTpUBasoCh KaK CepbesHoe
HapyLueHne cakpasbHbIX HOPM. Bce 06eTbl Kak MarucTpaToB, Tak U YaCTHbIX
AN, COMPOBOXAANMCh KAATBOM iusiurandum, M UMEHHO HapylieHue 3Toi
KNATBbl TPe6OBafo [OMOSHUTENLHOTO MCKYMUTENILHOTO >KePTBOMpPUHOLLE-
HUA. VIMEHHO Ha 3TOM MPUHLMUNE WUCKYNWUTENbHOTO XXePTBOMPUHOLWEHUS U

Obln  MOCTPOEH MexaHU3M [AeiCcTBUS ApeBHelwero ucka legis actio
sacramento in reT".

BeegeHve 3TOl (opmbl MCKa Tpaguuus cBA3biBaeT C LUapem Hymoii
Momnununem. Hanbonee nofpobHoe onucaHwe 3Toii pedopmbl Hymbl gaeT
[unoHncwnii FanukapHacckuin B cnegytowem oTpbieke (I, 75):

«1. C uenbto BBECTW MpaBoCyAne OTHOCUTENbHO [O/NT0BbIX 0643aTeNbCTB
Hyma Halen cpefCTBO, HEM3BECTHOE HUKOMY W3 TeX, KTO yCTaHOBWA Haubo-
Nee NpocnaBfeHHOe rOCyJapCTBEHHOE YCTPONCTBO. Beab yBUAEB, YTO XOTH B
KOHTpaKTax, 3aknyaemblX Ny6AMYHO M CO CBUAETENAMU, COBECT/IMBOCTb
3aKNYaBLUMX CAeNKM cobtofaeTca U NULb HEMHOrMe MocTynalT Hecnpa-
BefMBO, HO 06f3aTeNbCTBa, 3aknouyaemble 6e3 cBupgeTenell (a mx 6bi1o0
ropasfo 60/blue OCTaNbHbIX), OXPaHATCA TONbKO KnaTBOM cTopoH, Hyma
pewus, YTo cnepyeT 3aHATLCA UMK GONee CEpPbe3HO, YEM NPOYUM, U caenatb
ux 3ab60Tolil noumTaembix (pumMnsiHamu) 6oroB. 2. Beab OH nogymasn, 4To
6oruHn Auke (KOctuumsa), demupa (KOHoHa), Hemesmpa (dksuTac?), 6oru-
HW, Ha3blBaeMble rpekamn OpuHUM, U apyrue nofo6Horo popga 6oxecTsa
NnpefKoB [OCTATOMHO MOYUTAKOTCA W YMWUIOCTUBNAKOTCA, HO 4YTO 6OrunHA
BepHocTn (Pugec), BennyecTBEHHee U CBALLEHHEE KOTOPOM HeT HUYero
Cpean Niofei, elle He NOYMTAeTCH HWM roCyfapCTBOM B OOLIECTBEHHbIX fe-
nax, HYW YacTHbIMK Auuamun. 3. B pesynbTaTe 3TUX PasMblLLINEHUA OH MepBbIi
cpegu nwogein coopyamn xpam My6nuuHoit Knatebl (LWcTTebl?) n yupegun
XEepTBOMPUHOLIEHNA B €e YecTb, COBEpLUAEMble, KaK WU fpyrum 6Goram, Ha
06LEeCTBEHHbIA cueT. W AeiiCTBMTENbHO, B MTOre 3TOT 0OLLECTBEHHbIN Xa-
pakTep LOBEPUA U HAJEXHOCTU CO CTOPOHbI FOCY/AapcTBa MO OTHOLLEHUIO KO
BCEM /1104AM CO BPEMEHEM CAenancs CBOMCTBEH M YacTHbIM nuuam. Bo Bcs-

10 XapakTepe aToro ucka cm.: Tomulescu C.St. Les origines de la procedure formulaire //
Revue internationale des droits de I'antiqute. 1973. Vol. 20. P. 355-367; Falchi G.L. L'onere
della prova nella «legis actio sacramento in rem» 11 Studia et documenta historiae et iuris. 1972.
Vol. 38. P. 247-276; Gioffredi C. Su Gai 4. 30 // Studia et documenta historiae et iuris. 1978.
Vol. 44. P. 429-438; KaserM. Zur «legis actio sacramento in rem» // ZSS. 1987. Vol. 117.
S. 53-84; MagdelainA. Gaius 4. 10 et 33: Naissance de la procedure formulaire // Tijdschrift
voor Rechtsgeschiedenis. Vol. 59. 1991. S. 239-257.
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KOM C/lyyae CTO/lb MOYMTAEMbIM U HEPYLIWMbIM [e/0M CYMTanoCh JOBEpUE,
uTO Benuualilleil KNATBONA, KOTOPYK MOT B3siThb Ye/I0BEK, 6bina Ta, UTO [aBa-
nacb Ha OCHOBE ero COGCTBEHHOrO [J0Bepusi, W OHa Oblla HAMHOTO BaXKHee
BCEX CBUZAETENbCTB BMECTe B3ATbIX. W Korja Mexay OfHUM Ye/0BEKOM U
APYTUM MPOUCXOAMN KaKOW-MBO Cnop OTHOCWUTENbHO 0653aTeNbCTBa, 3aKiio-
ueHHOro Ge3 cBWAeTeneil, KNATBa KaXAoi W3 CTOPOH 6blna AOCTATOUHOW Ans
TOro, 4ToGbl PELINTL CNOP, M YAEPXMBana ero OT JajbHelllero pasBuTus».

MTak, uyapb Hyma Momnunnii Been KynbT My6anuyHoit Knatebl 1 obuye-
CTBEHHbIE XEPTBOMPUHOLIEHNA B ee uyecTb®™ . Bnarogaps 3TUM Mepam Cy-
fnebHoe paccrnefjoBaHWe C MPUMEHEHMEM KNATBbI CTano, No cnosam [AuoHu-
cua, cambIM 3(EKTUBHBLIM CPefCTBOM paspelueHuns cygebHoro cnopa. Oue-
BMAHO, 4TO [AuoHucuidA roBopuT 3gech 06 mcke legis actio sacramento, ucro-
pVI0 KOTOPOrO Mbl 3HAaeM Mpexje Bcero u3 VMIHCTUTyLmuin Mas. 3TOT pUMCKWIA
IOpUCT NULLeT cnefytoliee 0 ApeBHelWwel GopMe cakpaMeHTanbHOro McKa:

«CakpameHTaNbHaa (opma 6bina obuleid (ans paspelleHMs pa3Hoobpas-
Helnx CnopoB); Te Aena, OTHOCUTENbHO KOTOPbIX 3aKOH He onpegensn
cneunanbHOM  MCKOBOM  (DOpMYyAbl, MPOWM3BOAUAUCH B CakpaMeHTanbHOM
(opMme. Tlpexkae aTOT UCK BCMEACTBUE KNATBEHHOro obellaHuWa npegcTasnan
0MacHOCTb BbiCKa3biBaloleMy Henpasgy... [Mpourpaslwmnii npouecc ynnauu-
Ba/l CakpaMmeHTa/lbHYl0 CYMMY KakK HakasaHue. 3Ta Cymma nepefasanacb B
rocyfapCcTBeHHYI0 KasHy M B o6ecneuyeHue MCMPaBHON ynnaTbl MpeacTaBns-
NNCb MPEeTopy MNOPYYUTENH...»

CakpanbHblil xapakTep 3TOro wucka 6necTsAlie MpPoAeMOHCTpUpoBan B
cBoeM uccnefosaHuu euwe M. Cantopo® . [eiicTBuTensHo, cama 3TUMOMIO-

rms cnosa sacramentum («obeLjaHne xepTBONpUHOLEHNS»)®® yKasbiBaeT Ha

*% Dionys. 1. 75. 2: quXakt" TY TAY crep(3aX6ylbly TTKTXK uoifjcrai - Odajy
cTe(3acT|X(2)Y aftav. 3 |ep0|> iSpwaro Lateb1? 6Tu40ara’) rat_ To!? aXXcig fedi?,
8Tu_\0TeXe1’7 dl Te jipxat kW Ta Sucacrrepla Ta TTXebma XKY aqubaPFTTpaTcoy
TO! ? eKTT)? TaTe co? opKa’7 8U)Ttov (MarncTpaThbl 1 Cyaby B 6OMLLUMHCTBE Cy4aeB OCHOBbI-
BanM_CBOV PELLEHNA Ha KIATBAX CTOPOH, CAenaHHbIX Ha OCHOBE [0BepHs).

% Gai. Inst. IV. 13: Sacramenti actio generalis erat: <de> quibus enim rebus ut aliter ageretur
lege cautum non erat, de h<is> sacramento agebatur: eaque actio perinde periculo<sa> erat
falsi<loquo propter iusiurandum>... nam qui uictus erat, summam sacramenti praestabat poenae
nomine, eaque in publicum cedebat praedesque eo nomine praetor<i> dabantur, non ut nunc spo-
sionis et restipulationis poena lu<c>ro cedit adue<rs>ari<o> qui uicerit.

%7 SantoroR. Legis actio sacramento in rem // Annali del seminario giuridico dell' Univer-
sity di Palermo. Vol. 30.1967.

888 O cemaHTNKe cnosa sacramentum cm.: TondoS. La semantica di sacramentum nella sfera
giudiziale // Studia et Documenta Historiae et luris. 1969. Vol. 35. P. 249-339.
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TO, YTO [aHHbIA UCK CBA3AH C MPUHECEHUEM KNATBEHHOro 06eliaHns coBep-
WNTb XepTBONpUHOLWeHWe 6ory B cnyyae npourpbiwa ucka. OfiHaKo B
KfacCMYyeCKOM npaBe TepMUH sacramentum W3MeHWNn CBOe nepBOHaYanbHoe
3HaYeHWe W MNOHUMaNCcA Kak onpeAeneHHblii cyfebHbIli WTpad, BHOCUMBINA
MCTLUOM W OTBETYMKOM B Ka4yecTBe 3a/0roBoii CYMMbl 06ecreyeHus CBOUX
CyAebHbIX MpUTA3aHUIA.

lain (Inst. 1V. 14) roBopuT 0 fLeHEXHOIW (opme cakpaMeHTasbHOro 3ano-
ra, Of4HaKo y Hero peyb uaet 06 ncke nepuoga 3akoHos XII Tabnuy. BappoH
(L. L. V. 180) Takxe MuLWeT 0 AEHEXHOW (opme wTpada, 04HAKO OH OTMe-
YaeT, 4TO pernameHTUpoBanacb Cymma sacramentum He TONbKO 3aKOHaMMu,
HO W HEMOCPefCTBEHHO MNOHTU(MKaMW, caM LwWTpad OH Ha3blBAET Takxe
sacrum, T.e. XXepTBOMPUHOLLUEHWEM. BbIle Mbl YXXe yNOMUHanu, 4to B Lap-
CKOM PVIMe MMEHHO NOHTU(MUKMN ABAANUCL B CaKpa/ibHbIX Aefnax BepXOBHbI-
MW CyAbAMMW, a 3papuii, T.e. roCyfapCTBEHHas Ka3Ha, Haxoguncs B Xpame
CaTtypHa. [103TOMy CBA3b paccMaTpyMBaemMoro Mucka C WCKYNUTENbHbIMU
XXEePTBOMPUHOLIEHNAMMW [OCTATOYHO O4YeBMAHA. JTa CBA3b He COBCEM CTep-
nacb B MamAaTW PUMMAH [axe 3MOXM KIacCMYeCKoro npasa, O YEM CBUAe-
TeNbCTBYET onpejeneHne nckosoro 3anoray decra (P. 468 L.):

«Sacramentum Ha3sblBaeTCsd Mefdb, KOTOpas BblNjaynMBaeTcs COOTBETCT-
BEHHO Haka3aHWio NM6o OTBETYMKOM, NGO UCTUOM. Cpean TeX, KTO Mexay
coboin cygutcsa, B ogHux aenax (ynnaudmsaetcd) 50 accos, B gpyrmx - 500...
OfHako cnoBoM sacramentum 3Ta Mefb CTafia Ha3blBaTbCA MOTOMY, YTO U3-

3a HepAoCTaTkKa KasHbl M M3-3a MHOTOYMUCNEHHOCTU 06U.I'E‘CTB€HHbIX XepTBO-
689

r
MPUHOLUEHWI UCTONb30BaNach B GOFOCYXEHUAX»

®decT, Nofo6HO BappoHy, Takxe yKasbiBaeT Ha MPUMEHeHUe 3TWUX LITpa-
(OB B apxauyeckoMm PuMe B KauyecTBe 06LUECTBEHHbIX XEPTBOMPUHOLLIEHW,
HO XepTBOMPUHOLLEHMS B BWUAE AeHer TPyAHO cebe npeacTaBuThb. [eiicTau-
TenbHo, U3 LiuuepoHa v Fennus U3BECTHO, YTO NMepBOHauYanbHO, T.e. B Lap-
CKWUIA mepuof, WCKOBbLIK WTpad B3MMancs He AeHbramu, a B BUAe OBeL W
6bIkoB®, KOTOpbIE, KaK W3BECTHO, BbIM Hanboaee 4acTo WCMOMbL3YeMbl 1A

5% Fest. P. 468 L.: Sacramentum aes significat, quod poenae nomine penditur, sive eo quis

interrogatur, sive contendit[ur]. 1d in aliis rebus quinquaginta assium est, in alis rebus quingento-
rum inter eos, qui iudicio inter se contenderent... Sacramenti autem nomine id aes dici coeptum
est, quod et propter aerarii inopiam, et sacrorum publicorum multitudine, consumebatur id in
rebus divinis.

8% Gell. XI. 1.2: Coniectare autem possumus ob eandem causam, quod Italia tunc esset ar-
mentosissima multam, quae appellate «suprema» institutam in dies singulos duarum ovium,
bovum triginta... «Minima» autem multa est ovis unius (JenaTb Takoe 3akNoyeHne Mbl MO-
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XepTBONpUHOLWEHMA. Boobuje TpaguMuma NPUNUCLIBAET BBeAeHWE MNOA06HO-
ro poga wrtpaos, 3aMeHUBLWUX B psAfe CNyvyaeB CMEPTHYI Ka3Hb, JlereH-
fapHomy uapto-ocHoBaTento Puma Pomyny (Cic. De rep. Il. 16), uTo cBuge-
TenbCTBYeT 06 WX rny6oKol apxanyHocTu.

MN3BeCTHO, 4YTO KakK B LAPCKOM, Tak M B pecnybinkaHCKOM Pume oT-
KYNWuKy o6 eCcTBEHHbIX NacToul, M naweH NpU 3aKNlYeHUU Jorosopa
mancipium®?® ¢ pumckum Hapogom gaBann KNATBY MMeHeM [epKyneca, B
KayecTBe 3anora (praedia) BHOCHA cBOe WMMylWwecTBO (T.e. CKOT wuUAM 3ep-
H0)*?. HapyweHue 3Toli KnATBLI Tpe60Ban0 WCKYMNUTENbHOTO JXEPTBO-
npuHoOWeHUs mnu wTpada, KoTopblff Mcnonb3oBancs NOHTUGUKAMWU UK
3AMNaMUN Ha JXEepPTBEHHbIe MUPbl, Ha CTPOUTENbLCTBO XpaMoB W Apyrue
cakpanbHble HYXfbl 693

>KEM N0 TOW NpuunHe, 4TO B MTanun Toraa Gbin yCTaHOBAEH COCTOALMIA rNaBHbIM 06pa3oM
13 KPYNHOrO poraToro cKoTa LTpad, KOTOPbIA Ha3biBaeTCA «BbICLUMM», B OTAENbHbIE AHW
CoCTOAWMA 13 AByx oBel, U 30 6bIKOB. «MUHUMANbHBIA» e WTpad CoCTasnsN OfHy OBLY).
Cp. Clc. De rep. L. 60; Dionys. X. 50. 2.

%! Mogpo6Hee 0 xapakTepe mancipium cM. Hike, 3.2.5.

8% plant, Bach. 666: decimam partem ei (Herculi) dedit {flecATyto yacTb emy (Tepkynecy)
oTpgan); Stich. 233: decimam partem Hercuii polluceam (JecsTyto uyacTb [epkynecy noobe-
wato)-, Cic. Verr. 4.103: Agros populo Romano ex parte decima... vectigalis fuisse (BekTuranb-
Has MofaTb.. C 3eM/W B MOMb3Y PUMCKOTO Hapofa cocTasnsana fecATY0 4acTb ypodkas);

Ps. Ascon. Verr. P. 130: Aratores frumenti decimam dare populi Romani solent (O6bI4HO xne60-
nawbl 0TAasany puMCKoMy Hapogy fecsiTuHy 3epHa); Cic. De nat. deor. I1l. 88: Neque Herculi
quisquam decumam vovit umquam si sapiens factus esset... (Ho HUKTO He fJaeT obeTa no-
>KepTBOoBaTb [epkynecy AecaTWHy, ecau caenaeTca Myfpbim...); Macr. Sat. I1l. 6. 11: «Ma-
surius Sabinus... Marcus inquit Octavius Herrenus... instituit mercaturam, et bene re gesta
decimam Herculi profanavit» (Macypuii CabuH... roBopuT, 4TO Mapk OkTaBwii MepeHH...
OpraHu3oBan TOProBM0 1 paau yAauHoro BefjeHUs fAen nocsaTun epkynecy AecaTuHy); Varr.'
L. L. VI. 54: Hinc fana nominata, quod pontifices in sacrando fati sint finem; hinc profanum,
quod est ante fanum a/~iunctum fano; hinc profanatum quid in sacrificio atque Herculi decuma
apellata ab eo est quod sacrificio quodam fanatur, id est ut fani leg/1 fit. .. .Etiam <nunc> fit quod
praetor urb<an>us quottannis facit, cum Herculi immolat publice iuveneam (HekoTopble Ha3bl-

BalTCA «OCBALEHHbIMW», MNOTOMY 4YTO HOHTM(bMKM B MOMEHT WX OCBALLEHNA 0603Haval0T i”"

npefieNbl; «elle He OCBALLEHHbIMM» >Ke OHM HasbiBAITCH, Tak Kak OHW HaxogaTcs nepeq,
CBATUMMLLEM W NPUBA3aHbI K HeMy; OTCIOAA elle He OCBALLEHHbIM HasblBaeTCs BCAKOE OT[aH-
HOe Ha >KepTBOMPUHOLLEHNE, & 0COGEHHO epKynecoBa AecATMHA, HasBaHHas Tak OT Toro,
YTO OCBALLAETCA KakuM-1MB0 >KepTBOMPUHOLLEHVEM, TO eCTb MO 3aKOHY CTaHOBWTCA Npw-
Hafne>Kalleil CBATUAMLLY... elle W Ternepb 3TO COBepLUAeTCH B TOM, YTO €XKerofHo cosep-
WaeT rOPOACKON NpeTop, Korfa ny6nMyHo MPUHOCUT B >KepTBY epkynecy MONOAHAK). Cm.
Takke Plut. R. g. 18; Fest. Decima. P. 63 L.

8% Liv. VII. 28.9 (343 r. o H.3.): Kak co06LalT, B 3TOM rojly Hapog, BbIHEC CYpOBble MPpU-
roBOpbI POCTOBLUMKAM, NpUBAEYEHHbIM 3aunamm K cygy; Liv. XXXIII. 42. 10 (196 r. gp H.3.):
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Cam puTyan cygnebHoro npouecca B ¢opme legis actio sacramento B ap-
Xauyeckyilo 3noxy Takxe UMen NOJYEPKHYTO CaKpanbHblii, (opManu3oBaH-
Hblif xapakTep. lalfi gaeT cnejylolee onucaHWe 3Toro putyana:

«Mpu BelHbIX UCKaX BUHAULMPOBANUCL ABMXUMOCTU U OAYLWEBNEHHbIE
npeAMeTbl, KOTOPble TONbKO MOXHO 6blN10 A0CTaBUTbL B Cyf, Nepej npeTo-
pomMm cnegytowum o6pasom. ToT, KTO BUHAWULMPOBAnN, fepxan npyT; 3aTem
cxBaTblBan Bellb, Hanpumep paba, v npousHocun crnepywouwee: “A yTeep-
XAaw, 4To 3TOoT pab, cornacHo NMpuBejeHHOMY OCHOBaHWIO, MO NO KBUPUT-
CKOMY npaBy, W BOT f Hanarat Ha Te6a Mol npyT", npuyem OH Knan Ha paba
npyt. OTBETYMK NPOU3HOCUN TakKXe cnosa W fenan To Xe camoe. [locne
TOro Kak oba BUHAMUMpOBanu, npetop npososrnawan: "OTnycTuTe 3TOro
pa6a". CTOpPOHbI MOBUHOBanMCb. BuHAMUMpPOBAaBLWMA wucTey cnpawmuean
NPOTUBHMKA, & 3TOT B CBOI 0Yepefb cCrpawnsBan Nepsoro chnefyowmum o6-
pasom: "lMpowy Teb6s ckasaTb, Ha KakOM OCHOBaHWU Tbl BUHAWLMpOBaN?",
TOT oTBeyan: "{ foKa3an moe npasBo, KakK HafoXxun npyt", Torga ToT, KTO
nepBbIif BUHAMLWPOBanN, npousHocun: "Ha cnydyall, ecnum Tbl HE3aKOHHO
BUHAMLMPOBAN, N Bbi3blBald Teb6f Ha mnpejcTaBneHue cakpaMmeHTanbHOW
cymMmmbl B 500 accoB". TMpOTMBHUK Takxe rosopun: "PaBHbIM 06pa3oM u 1

4 :J,
Te6a"»°""

MneGelickve 3AMnbl... NPUBMEKNM K Cydy HApOAa MHOTMX OTKYMLMKOB O6LLECTBEHHbIX NacT-
6uwy, Tpoe M3 HUX BbIAM OCY>KAEHbl. Ha CymMy ynnayeHHbIX UMK MeHeid NOCTPOMAM CBATUAMLLE
Ha ocTpoee ®asHa. (11) [Ba AHsa cnpasnsnuch lnebeiickne WUrpbl W N0 3TOMY Clyyai 6bin
ycTpoeH nup; Liv. XXXVIII. 35. 5 (189 r. o H.3.): Ha AeHbru, B3biCKaHHble C X1e60TOProBLes,
OCY>K/EHHbIX 3a yTaiiky 3anacoB 3epHa, KypynbHble 34Wnbl... MOCTaBMAM ABeHaALaTb NO30/0-
UeHHbIX WKUTOB. (6) Tarke u nnebeiickuii 3gun Ke. ®ynbeuii ®nakk NOCTaBUN fBE NO30/0YEH-
Hble CTaTyu N0 OCY>KAEHUU NnWb OAHOro 06BuMHsAeMoro; Plut. Sull. 35: Mo>kepTBoBaB epky-
necy [ecATYyl0 yacTb cBoero umylwecTsa, Cynna C¢ 60/bLUION PacTOUNTENbHOCTbLIO CTan
3afaBaTb nupbl A1a Hapofa; Plut. Cras. 12: ...Kpacc, COBepLUMB rpaHAMO3HOe >KepTBOMpPUHO-
LeHve epakny, yrocTWU Hapof Ha JecATU Thicayax CTONOB U fan Ka>XKAoMmy xneba Ha Tpu
Mmecsua. Cm. Taroke Liv. X. 11. 9 (298 . go H.3.); X. 13. 14 (298 r. go H.3.); X. 23. 11-13 (295 r.

[0 H.3.); X. 47.4; Ovid. Fast. V. 279-294.

8% Gai. Inst. IV. 16: Si in rem agebatur, mobilia quidem et mouentia, quae modo in ius ad-
ferri adduciue possent, in iure uindicaAantur ad hunc modum: qui uindicabat, /estucam tenebat;
deinde ipsam rem adprehendebat, ueluti hominem, et ita dicebat: HYNC EGO HOMINEM EX IVRE
QVIRITIVM MEVM ESSE AIO SECVNDVM SVAM CAVSAM. SLCVT DI1XI, ECCE TIBI, VINDICTAM
INPOSVI, et simul homini festucam inponebat, aduersarius eadem similiter dicebat et faciebat,
cum uterque uindicasset, praetor dicebat: MITHIE AMBO HOMNEM illi mittebant. qui prior
uindica (uerat, ita aduersarium et rursuspost is alterum interroga) bat: POSTVLO, ANNE DICAS,
QVA EX CAVSA VINDICAVERIS? ille respondebat: ivs PEREGI, SICVT VINDICTAM INPOSVI. deinde
qui prior uindicauerat, dicebat: QVANDO TV INIVRIA VINDICAAST! D AERIS SACRAMENTO TE
PROVOCO; aduersarius quoque dicebat: SIMILITER ET EGO TE.
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Top)XecTBeHHble (HOPMY/bl, MPOU3HOCUMbIE UCTLLOM, OTBETUMKOM M Ca-
MWUM MPeTOPOM, COCTaBASNUCL MOHTU(MKAMU B TOI Xe MaHepe, Kak W BCs-
KU fpyroii pefMrmosHblii puTyan, UMEHHO MO3TOMY [AaXe COXPaHWBLUMECS
BO BpeMeHa [as MCKoBble (hOPMY/ibl UMENN CTOMb SPKO BbIPAXEHHbIN puUTy-
aNnbHbIi  XapakTep, COMPOBOX[AABLUWACS aKTOM HaNOXEHUS BUHAUKTHI,
UMerowmmM 6e3ycioBHO CakpasbHOe NpPoucXoxieHue. [lo BBefEHWUS WHCTU-
TyTa MPeTOpPOB PO/ib CYAbU BbIMOMHSAA CaM Liapb UAM NOHTUMUK, a B Nepuoj
paHHeli Pecny6iuku Takke U KOHcynbl. Ho crefyeT OTMeTUTb, uTo [aid,
onuckiBas putyan legis actio sacramento in rem, AeMOHCTPUPYeT chyuaii
CyfieGHOro crnopa MexAy [ABYMS YacTHbIMW fuuamu. B pgpeBHeiiliem e
PuvMe 3TOT UCK B MOMHOW Mepe WCMONb30BaAcs W B My6AUYHBIX 4OTrOBOPaXx,
HanpuMep Mexay OTKYMLMKOM U BCEM PUMCKWUM HapoAoOM B /MLe HapOAHO-
ro cobpaHus unu ceHata. @decT MULIET O TaKOro poja cyfe6HoM npolecce
cnepyioulee:

«Resecrare 03HayaeT 0CBO6OXAaTb OT PENUTMO3HOW KNATBbI, OCOBEHHO
Korja AO/MKHUK NPOCWA Ha KOMWUUMAX Hapod uMMeHeM 60ros, 4To6bl OH OT
3T0ro cyfebHoro mcka 6bin 0CBOOOXAEH W MarncTpar MpukasbiBan ero oc-
B0O6OANTL OT CaKpPanbHOro MocBALLEHN»°%,

Takum obpa3om, PecT yKasblBaeT, UTO OCBOGOXAeHMe OTBETYMKA (reus)
OT KNATBbI B CakpaMeHTasbHOM CYLOMPOM3BOACTBE MPOUCXOAMNO Ha HapOA-
HOM COOpaHMM MO pelleHWt0 MarucTpara M HasbiBancs 3TOT PUANYECKUIA
puTyan resecratio, T.e. «0CBO6OX/AeHWNE OT PeIMTO3HOr0 0653aTeNbCTBAY.

1.7.5. XXepTtBOnpuHoweHne TepMUHY
NN 0XpaHa 3eMenbHbIX BnajgeHwui

Tenepb 06paTvMCs K pacCMOTPEHUIO APEBHeAWNX NpeacTaBaeHWNin pUM-
NAH O 3aWmnTe YyacTHbIX Npas Ha 3emnto. CornacHo Tpaguuun, nepsbiM pas-
Jenun 3em0 Mexay pumnsHamu uapb Hyma Momnunnii (Plut. Numa. 16;
Cic. De rep. Il. 26Y IMeHHO C 3TUM Lapem pUMASHE CBA3bIBAIN CTPOUTESb-
CTBO Xpama 60ry rpaHuy TepMuHY, YUYpexx4eHue penurno3Horo npasgHuka
TepMuHanuii M ycTaHOBNEHWE HAa FPaHULAX MeXeBbIX KaMHeid, MOoCBALLEH-
HbiIX HOnuTepy TepMuHy. YCTaHOB/IEHME MeXeBbIX KaMHell COnpoBOXAa-
Nnocb OnpefeneHHbIM PefIMrMO3HbIM PUTYanoM, KOTOPbIA 6bln pernameHTu-
poBaH cneuuanbHbIM cakpanbHbiM 3akoHOM (Dionys. Il. 74. 2). B BblkOnaH-
HOM ANA KaMHA IMe 3aXWUTancs OYMCTUTE/bHbIA OroHb, 3aTeEM 3aKas/biBanoCb

* " Fest. P. 353 L.. Resecrare - resolvere religione, utique cum reus populus comitiis
oraverit per deos, ut eo periculo liberaretur, iubebat magistratus eum resecrare.
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XEepPTBEHHOE XXWBOTHOE TakK, 4TOObl ero KpoBb CTeKkana B AMYy. 3aTem Tyfa Xe
6pocanu nnofbl, NMAN BUHO W MeA, U TOMbKO MOC/e 3TOro ycTaHaBnMBanu
MexeBoil kameHb (Sic. Flacc. Rom. Feldmess. S. 141). CornacHo [juoHucuio
(Dionys. Il. 74), pumnsHe NOYMTaNU KaXblii MeXeBON KaMeHb KakK 60XecT-
BO. M0 cakpaNnbHbIM 3aKOHaM HyMbl, pernameHTMpoBaslIUM KynbT Tepmu-
Ha, CENbCKUM >XUTENAM NpefnucbiBanoch eXerogHo cosepluaTtb 23 gespans
XXEPTBOMPUHOLWEHNA KaX[OMy MeXeBOMY KamHio. [lepBoHavanbHO, npu
LapAax-aBrypax NaTMHO-CabUHCKOW AUMHACTUU, 3TU XEePTBbl COCTOANN TOMbKO
13 nnofos 3emnu. MpuHOCUTL TepMUHY KPOBaBble >KEPTBbl 3anpeLlanochb
(Dionys. Il. 74). Ha Haw B3rnsg, 3T0 CUMBOMN3UPOBANO Npexie BCEro 3a-
npeLieHne Mexgoycobul, cocefeli N0 MOBOAY TpaHWL, UX YYacTKOB, KOTOpble
MOF/IN MPUBECTU K KPOBABbIM CTO/IKHOBEHMAM. B TO >Xe Bpems 3aKoH u3
paspsja CBAILLEHHbIX FNacua, 4TO B Cllydae eClM MEXeBOW KameHb 6ygaer
CABWHYT, TO BUHOBHbIA 1 €ro MMYyLLECTBO B COOTBETCTBMMU C CaHKLMeR sacer
esto 6yayT npuHeceHbl B xepTBy tOnuTepy Tepmuny®*®. Heo6xogumo oTme-
T™MTb, 4To y>e B VII B. [0 H.3. 4yacTHOe BfajeHuWe 3eMfeil 3alnLanoch ca-
MbIM XecTouyailumm 06pa3om, XOTH 3aWuTa 3Ta U MMmena cyrybo cakpanb-
HY0 (hopMmy.

Kak otmevatoT MnyTtapx (Num. 16) u Ouonucuin (1. 74. 4), cakpanbHble
3aKOHbl HyMbl 0 KynbTe TepMuHa pacnpocTpaHANUCh TakXe U Ha obLecT-
BEHHble 3eMn. JTio60MbITHO 3ameyaHue lMnyTapxa 0 ponyv MarucTpos Maros,
BBEJIEHHbIX TEM Xe Hymoli, B KynbTe TepmuHa. MnyTapx, a Takxe LuoHucunii
(. 76. 1-2) coobwaloT, 4To, BBeAA rpaHuubl, Hyma pasgennun pumckue 3em-
NN Ha nary c Tem, 4YTOObl Ha3Ha4yeHHble MM MarucTpbl Naros COBepLUANU
06x04bl KaXAablii cBOMX BnageHuin. M3 Osuguna (Fast. 1. 667-672) Mbl 3HaeMm,
4yTo 3TM 06X0Abl rpaHuL, nara TakXXe COMPOBOXAA/UCL CaKpalbHbIMU 0YM-
CTUTENIbHBIMU JKEPTBOMPUHOLIEHUAMU, HO MPOUCXOAWNN OHW He B KOHLE
roga 23 qespans (Varro. L. L. VI. 13), a 24-26 aHBapa. Tem He MeHee pUTy-
an ouunwWeHna noneil mara o4eHb 6AM30K NO OpMe K puUTyany OUULLEHUS
rpaHuL BCero puMMcKoro ager publicus, KOTOpbI/i Xpeyeckas Konnerus ap-
Ba/fbCKMX 6GpaTbeB coBepluiana BO BpeMs TepMWHanWili Ha [LpeBHEN rpaHuue
B Pume, y 5-ro 1 6-ro MexeBbix KamHel Ha fopore K JlaBpeHTy (Ovid. Fast.

% Fest, (Pauli exc.) P. 505 L.: Termino sacra faciebant, quod in eius tutela fines agrorum
esse putabant. Denique Numa Pompilus statuit, eum, qui terminum exarasset, et ipsos et
boves sacros esse (TepMuHy COBEpLUANM >KEPTBOMPUHOLLEHUA, NOTOMY YTO CUMTamM, UTO
nof, ero 3aluToii HaxoAaTCsA rpaHuLbl 3emenb. W umeHHo Hyma Momnuanii ycTaHoBun, 4To
TOT, KTO BbIKOPUYYeT ME>KeBOI 3HaK, M caM, W ero Gblku MPUHOCMAUCH B >KepTBY 6oram).
Cp. D. 47.21. 1-2.
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Il. 677; Varro. L. L. V. 85; Strab. V. 3. 2). CornacHo u3BnedyeHusm aBna
OunakoHa wn3 decTa, HasblBaMCb 3TW XepTBOMNpuHoWweHua amburbiales
(P. 5 L.) nam ambarvales (P. 16 L.). HakoHel, B npa3fHWK TepMuHanuii Kon-
nervs NOHTU(MUKOB COBEpPLUANa OYUCTUTENIbHbIE XXEPTBOMPUHOLWEHNUA OT UMe-
HW BCEro pMMCKOro Hapofa CBALEHHOMY KaMHI TepMuHY, HaxofuBLUeMycCs
Ha Kanutonuu B xpame KOnutepa. Bo3MOXHO, YTO 3TOT pUTyan Obin CBA3aH W
C eXerofiHbIMW OYUCTUTENIbHLIMW >KEPTBOMNPUHOLLIEHUAMMN 33 PUMCKYHO 06-
LWMHY, TaKXXe npoucxogmeuinmm B gespane mecsaue (Macr. Sat. 1.13. 3).

HecmoTps Ha cyrybo penurnosHblii xapaktep, TepMuHanuuM uMenn u
YNCTO MpaKTUYeckoe 3HayeHWe. ECNM yacTHble nuua NPOBEPANU nepeq Ha-
4anoM HOBOTO CeNbCKOXO3ANCTBEHHOTO M BOEHHOFO CE30HA FpaHuLbl CBOWX
NUYHBbIX BNajeHWif, TO mMarucTpbl NaroB, KOMMerus apBanbCKux 6paTbeB W
MOHTUMUKN fenanu 3T0 B OTHOLWEHMU 0OLLeCTBEHHbIX BnageHu. Begb
13gpeBne UMEHHO B Hauyane MapTa, T.e. Bckope mocne TepmuHanull, 3aknio-
Yyanncb HOBble apeHfHble A0roBOPblI MO WMCMNOMb30BAHUIO YaCTHLIX W 00-
LecTBeHHbIX noneii (Macr. Sat. 1. 12. 7). Ecnn BepuTb MoaHHy Jlugy
(Mens. I1l. 15), B eBpane TakXe MPOBOAMICA W OYUCTUTE/bHbLIA 06pAA
lustrum, nosTopsABLIKiCA O4MH pa3 B NATb feT. B HayuHoOW nuTepatype npo-
BefeHMe lustrum pUMCKOro Hapoda WHOrAa CBA3bIBAKOT C MaeM Mecsuem®’,
OflHAKO 3TO MPAKTUYECKWU HEe MOLTBEPXKAAETCA UCTOUYHUKAMMU.

TakuMm 06pa3oM, MPaKTUYECKOE 3HAa4YeHWe PEesMrMo3HOro puTyana Tep-
MWUHaNA COCTOSNI0 KaK B OCYLLECTB/EHUWM KOHTPONs 3a co6MofeHneM rpa-
HUL, YaCTHbIX U 06LECTBEHHbIX 3eMefbHbIX BNafeHui, Tak U B OPUAUUECKH
3HAUMMOM €XEerogHoM MOATBEPXAEeHUU (akTa BnajeHus. B To e Bpems
upe3MepHas CypOBOCTb CaKpa/bHOT0 HaKa3aHWs 3a CABUI MEXEBOI0 3HakKa
MOATBEPXAAeT Pe3Koe yCuNeHWe yxke B Lapckuli nepuof 3awiuTbl KOMeK-
TUBHbIX U YaCTHbIX NPaB Ha 3eMi0.

1.7.6. Ob6ewaHune XepTB UIN ApeBHelWmne o06A3aTeNbCTBA

BaXHO 4acTblo cakpanbHOrO MpaBa O Pe/IMTMO3HbIX pUTyanax W XepT-
BOMPUHOLLIEHNSX SBAsAAaCh CMCTeMa JOroBopoB. B apxauyeckom Pume Bcs-
Knii [OroBop 06bLIYHO COMPOBOXAANCA PUTYaNOM YMUIOCTUBUTENbHbBIX
XKEPTBOMPUHOLWIEHWA U CcaKpasbHbIX KAATB. MccnefoBaTenm CcakpasbHOTO
npaBa OTMe4aloT, YTO [OrOBOPbI BOOGLLE AeNUINCL HA [BA OCHOBHbIX TWMA:
1) 0653aT€/IbCTBO YaCTHOTO WM AOMKHOCTHOFO NULa 1160 Beeli 06WMHbI B

_ ®Berve. Lustrum 11 RE. H. 26. St, 1927. S. 2046; Mommsen Tk ROmisches Staatsrecht
T.M.1.S.353f.
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Liesiom, 3aK/Mlo4aeMoe HemnocpeAcTBeHHO € 60rom; 2) o6s3aTeNibCTBA MeXAy
YaCTHLIMM fIMLAMW, COMPOBOXAABLUNECH CaKpanbHbIMM KnaTeamn®®, O6e
(hopMbl 00653aTeNbCTB HasblBaNNCh vota nuncupata.

CakpanbHaa opmyna gorosopa ¢ 6orom, T.e. nybnuyHoro ob6eta, npu-
Boautca Makpobuem (Sat. Ill. 9, 6-13). C TOYKM 3pEHUA COBPEMEHHOIO
lopucTa TakK HasbiBaeMblif 4OroBop ¢ 60romMm He MOXeT OblTb MPUYUCIEH K
npaBoBbIM HopmaMm. OpHako B fpeBHeliwem PuMe MMEHHO C NOMOLLbIO
Takux BOT 06eTOB O(OPMNANNCHL pasHOO6pasHble WHCTUTYTbl rOCYapCTBeH-
Horo npasa. Begb 60r n ero xpam Ha fjene ABNAnUCb B LapckoMm Pume Bo-
NNOWeEHNEM rocyAapcTsa, T.e. 0693aTenbCTBO 60ry 03Havano 06A3aTenseT-
BOM Mepef rocygapcTBom. Ham6onee BaxHoll topmoli obsa3atenbctsa, 3a-
Knvaemoro ¢ 6orom, 6bI10 0653aTeNbCTBO-MONUTBA 3a PUMCKUI Hapog,
KOTOpOe coBepLlann maructpatbl Mpy BCTYMNEHUN B [O/MKHOCTb U B KOTO-
poM OHW KNanucb umeHem KOnuTepa YECTHO UCNONMHATL cBOM (yHKumMu (Liv.
XXI. 62. 10; XXII. 33. 7; XXVII. 11.6; XXVII. 23. 5). 31K vota 06bI4HO
npoucxoaunu B aHeape (Lyd. De mens. 1V. 10). KoHcyn ob6euian B cnydae
6narosofieHns 60roB K pUMCKOMY Hapofy nv60 MpUHeCTW UM NpU Croxe-
HWW CBOMX MOAHOMOYWIA 06WbHbIE XEPTBOMPUHOLWIEHWS, NGO MOCTPOUTb
Xpam, num6o npoBecTU penurnosHble urpbl (ludi), rnaBHbLIM KOMMOHEHTOM
KOTOPbIX 6bINM YeNoBeYeCKMe XepTBonpuHoleHns®™ . Takne xe o6a3aTeNb-
CTBa MOI/N 3aKawuyaTtbCs OT UMeHM ueH3opoB (Suet. Aug. 97. 1), ceHaTa
(Liv. XXV. 12. 12) n gpyrux pymckux MaructpaToB W 4acTHbIX NnL, Npu-
4yeM KNATBEHHOe ob6elaHMe MOrno AaBaTbCs Kak B ycTHoW (Ovid. Fast. 1. 75
ff; Liv. XXII. I. 5), Tak 1 B nUCbMEHHO# opme. MuncbMeHHble 0653aTeNbCT-
Ba 3anucCblBaiNCb Ha BOTUBHBLIX Tabnuukax. Takoro poga Tabnuyku, fatu-
pyembie 1V B. o H.3. - Il B. H.3., B 601bLIOM KO/IMYECTBE HAXOAAT apXeoso-
rm 1 no ceit aeHs’®. OcBOBOXAEHME OT CakpanbHOro 06s3aTenLCTBA OMMCa-
Ho y ®ecTta (P. 353 L.). lymaeTcs, 4TO B APEBHENLINIA Nepnos 0CBOBOXAAN
OT PenuruosHoro obeta npexpge BCero uapb-noHTUGUK (Liv. V. 23. 8), Tak
KaK MMEHHO MOHTU(UKKU OblM CyAbSMWU BO BCEX CaKpanbHbIX BOMpoCax.
HeBbinonHeHne 0653aTenbCcTBa BENO K MOCBALLEHWUIO JOMKHUKA U ero umy-

oo BergerA. lus sacrum // RE. Bd 10. St., 1919. S. 1294; PerniceA. Zum romischen Sakral-
recht. T. 1. Berlin, 1885. S. 1143-1169; T. 2. Berlin, 1886. S. 1169-1203.

5% Tert. Spect. 12. Cm. Takxe: Jliobkep ®. Ykas. cou. C. 786; XEhamHrT. PuMmnsHe, pab,
rnaguartopbl: Cnaprtaky BopoT Puma. M., 1992. C. 14 cn. OyeHb YacTo K rnaguaTopckumM urpam
npurosapmeaay yronosHblx npectynHukos: Tertull. Spect. 19; Ulp. D. 48. 19. 8. 11; Collat. leg.
Mos. 11.7.4.

0 \WernerE. Op. cit. S. 972 f.
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wectsa 6oram nnM60 TpeboBano HemanblX WUCKYMUTENbHbIX >XEePTBOMPUHO-
WeHni. Mo MHEHUI0 PUMASAH, K OCOGEHHO TAXKWM NOCNeACTBMAM ANS BCeil
06LLMHbI BENI0 HEBbLINOMHEHME 0643aTeNIbCTBA CaMUM MarmcTpaToM.

Mbl OCTaHOBMMCA NULLIbL Ha TeX BUAaX CakKpanbHbIX 0693aTenbCTB, KOTO-
pble HEMOCPEACTBEHHO PEryanupoBanu OTHOLIEHWUS COOGCTBEHHOCTM B apXau-
Yyeckom Pume. YnomuHaHue Takux 06a3aTensCcTB ecTb y dPecTa:

«Nuncupata pecunia - 370, Kak rooput LiMHUuin BO 2-i1 kHure "O
[LOMKHOCTU HOPUCKOHCYNbTA"™, - Ha3BaHHble, OMpefeneHHble, 06bABNEHHbIE
cneumnansHbIMK cnoBamMu AeHbrn. Befb B 3akoHe XII Tabnuy ckasaHo:
"Korfa KT0-TO COBepLUaeT nexum u mancipium, Torfja 1o, 4TO0 OH KNATBEHHO
noobewaet, fa 6yget npasomM"... vota nuncupata HasblBalTCA Te (cakpasb-
Hble 0053aTenbCcTBa), KOTOPble 3aK/to4valoT KOHCY/bl U NPeTopbl, Korfja oT-
NpaBnsfloTCA B MPoBUHUMIO. Takxe CaHTpa BO 2-i KHure "O [peBHMX Cfo-
Bax" [l0BO/IbHO MHOrOe pa3bACHAeT OTHOCWUTENbLHO C/OBa nuncupata, 4To 3ToO
He TOYHO O3HayaeT nominata (Ha3BaHHbIE), HO TakXe W "obellaHHble" U Kak
6yaTo "3acBueTenbCTBOBaHHbIE", "onpefeneHHble"”, "00A3aTeNnbCTBEHHbIE",
MoTOMY YTO [axe W Ternepb 37O C/I0BO UCMO/b3YeTCA B PENIUTUO3HBIX KNAT-
BeHHbIX 06eTax» %

Mpu paccMOTPeHMM 3TOro OTpbIBKa 6pocaeTcs B rnasa, 4to dect cTaBuT
B OAMH PAA PenuruosHbie 06eTbl W YNCTO HOPUAMYECKME CLENKM nexum K
mancipium, n3BecTHble 13 3akoHoB XII Tabnuy. B 06oux cnyyasax LOAXKHU-
ku (Serv. Ad Aen. V. 237) gaBanu cakpanbHytlo KASTBY nuncupatio’®?, KoTo-
pas B apxanyeckom Pume o3Hauyana obpeueHue cebs Ha 3aknaHue 6oram B
Cnyuyae HeBbINOAHeHWA o06s3aTenscTBa. TEPMUHOM mMmancipium pumnsHe
anoxu XIl Tabnuy 0603Havann BCAKOE [OrOBOpPHOE 0653aTeNbCTBO MeXAY
rocyfapcteoM UM OTKYMWWKOM TFOCYJapCTBEHHOrO WMyLlecTBa, MNpexae
BCEr0 3eM/IM, CKOTa WM APYrux Beleil, OTHOCAWMXCA K res mancipi. Kak us-
BECTHO, TaKUMW [0OroBopaMu B pecrnybAMKaHCKYH 3MoXy Befanu LeH30pbl
(Liv. 1V. 8. 2) u coHat (Polyb. VI. 17. 1-6). OgHako B Pume 3anoxu uapei
rocyfapcTBeHHbIMW OTKynamu, BepOATHO, Bedana >Xpeyeckas Konnerus

" Fest. P. 176 L.: Nuncupata pecunia est, ut ait Cincius in lib. 11 de officio iuriscon-
sulti, nominata, certa, nominibus propriis pronuntiata: «cum nexum faciet mancipiumque,
uti lingua nuncupassit, ita ius esto»: id est uti nominarit, locutusve erit, ita ius esto. Vota
nuncupata dicuntur, quae consules, praetores, cum in provinciam proficiscuntur, faciunt: ea
in tabulas praesentibus multis referuntur. At Santra lib. 1l de verborum antiquitate, satis
multis nuncupata conligit, non directo nominata significare, sed promissa, et quasi testifi-
_cata, circumscripta, recepta, quod etiam in votis nuncupandis esse convenientius.

7Dufl. Nuncupatio // RE. H. 34. St, 1937. S. 1467.
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MOHTUPUKOB. ITO NpefnofoXeHWe NOATBepXAaeTcd PAAOM CBUAETENLCTB
UCTOYHMKOB. Tak, MloaHH Jlug npsMo rosopuT O TOM, YTO [peBHUE PUMMAHE
nucany 3aKOHbl W COCTaB/IANN TOProBble CLENKWU, OCHOBbLIBASCH Ha MHEHUU U
cyne6HOM pelieHnn noHTudmukos’®. Kpome Toro, 06Lien3BecTHa pofib MOH-
TU(WUKOB MPU NPOBEAEHUN OUYUCTUTENLHOTO >XepTBONpUHOLWeHus lustrum,
BO BpPEMS KOTOPOro W 3akKnvanucb AOroBOpbl rocyfapctea C OTKYMLWMKa-
MU. VIMEHHO MOHTU(UKU PYKOBOAWNM MPOLECCOM MPUHECEHWA MarucTpa-
TaMu XepTBOMPUHOLIEHUA, COCTOABLUEr0 U3 KabaHa, 6apaHa u 6blka; MMEH-
HO OHMW COBEepLIANN Haj XepTBaMu Haubonee BaXHble PUTyasnbHble 06ps-
A", auuble /IMBMA rOBOPAT O TOM, YTO B apXaWuyeckuii Mepuog aT| CBS-
WeHHOAEWCTBMSA COBEpLIAan cam Lapb, HO 3TO NWWb NOATBEPXAAeT ynoMms-
HYTble BblllE CBMAETENbCTBA O TOM, YTO UMEHHO Liapu 1 ABUINUCL B TO BPeMS
BEPXOBHbIMU MOHTU(MKaMW. Beab Mo3gHepMMCKWIA KOMMeHTaTop Beprunus
CepBuii NpsMO FOBOPMT O TOM, YTO >KEPTBOMPUHOLUEHWS MO OKOHYaHWK
NATUAETHero lustrum NpUHOCMAM MOHTUGUK MAN LeH30p *. OfHAaKO LEeH30-
pbl MOABMAUCL NUWbL B 443 r. A0 H.3. Ha pofib NOHTU(MUKOB B NATUNETHEM
lustrum yka3sbiBaeT U PecT: «XXepTBeHHble XMBOTHbIE Ha3blBa/NUCL caviares
OTTOr0, YTO YacTb >XepPTBbl BMNAOTb A0 XBOCTa Ha3blBaeTCA caviae; U OHa
NMPUHOCKUNACL BO BPEMA >XEPTBOMPUHOLLIEHWUSA B MOMb3Y KONMErMU MOHTU(K-
KOB Kafble MATb NeT» *°. Kak M3BECTHO, C LeH30pCKMM lustrum 6bina cBs-
3aHa BblMnata No3eMesibHbIX HAMOroB 3a apeHAy OO6LEeCTBEHHON 3eMAU Uun
cKkoTa. BeposTHO, 3TOT Hanor Takxe BbiMnaymsanca B (HOpMe >XepTBonpwu-
HoweHuns B pasmepe Vi0 yacTu Aoxofa OT ypoxkasa WAy npunnoga ckota. dtu
XepTBbl NPUHOCUINCL B TOCYAApCTBEHHYIO KasHy B xpam CaTypHa, BUAMMO,
BO Bpemsa CaTypHanwuii, 0 yem noapobHee OyaeT cka3aHO Huxe. HoBblie xe
apeHfHble 40roBopbl 0ObIYHO 3aKNOYaNuCb rAe-TO B KOHUE (espans - Ha-

3 | yd. De magistr. 1. 35: p/ovxeq pev oWoi, 7iXfv el pf) xiq Kai Torx; A*yonewix;
nap' anxol, novxicptKag, avrt To6 dpxiepeiq yeax6pork;, eiq dpxovxaq dptOpeiv &' "' -
yvwpti yap amtév Kai Kpiaei toix; vopotx; ‘eypacpov oi ‘ap%aioi Kai Ta Wvia SieriTtouv
(KTO ele sBNAOTCA MarucTpaTamu, €ciu He Te MEpBOCBSLLEHHUKN, Ha3biBAaeMble Y HUX

I'IOHTM(bMKaMI/I, KOTOpbIX 06bIYHO CUMTaAM mMaruncTpaTamu; BeAb Ha OCHOBE WX OonpeaeneHna n

Cyf,e6HOrO peLUeHns peBHWE NUCanN 3aKOHbI W PerynMpoBany [OroBOpbl MPOAA>K).

04 Cmopukos A.M. Konnerusi noHTudgukos... C. 110 cn.; Niiobkep ®. Ykas. cou. C. 117.

05 Serv. Aen. VIII. 183: Alii proprie iustralia’ dicunt quae duabus manibus accepta in aram
pontifex vel censor inponit: quae non prosecantur {pyrue Ha3blBalOT COBCTBEHHO lustralia me
(>kepTBbl), KOTOPble MOHTU(NK UAM LieH30p, MPUHSAB ABYMS pykamu, Bo3naraeT Ha anTapb;
OHW He paspesalnTcs Ha yvacTw).

™ Fest. P. 50 L.: Caviares hostiae dicebantur, quod caviae [id est] pars hostiae cauda
tenus dicitur, et ponebatur in sacrificio pro collegio pontificum quinto quoque anno.
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yane mapta (Macr. Sat. I. 12. 7). 3aknouyeHne apeHAHbIX LOrOBOPOB TaKXe
COMPOBOXJAN0Cb 0CO6bLIMU PeNUro3HbIMU puTyanamun. MoOHTUGUKA, a nosj-
Hee KOHCYNbl W LEeH30pbl o6palanicb K 6ory ¢ mMonb60il 0 mpouBeTaHum
JOCTOAHUSA puMAsH (vota pro salute rei publicae)’™® u B cakpanbHOii KnaTBe
obewany 3a 370 06M/IbHbIE XXEPTBOMPUHOLIEHUA. 3aTeM YXKe 3aKniyanucb
apeHfHble [0roBopbl B (HOPMe Ha3Ha4YeHUa NnL, N0 KOPMJIEHWIO 3EpHOM
CBfILLEHHbIX Tyceil 1 OKpawwuBaHuio cTaTtym tOnutepa kpacHoi oxpoii (Plin.
N. h. XXX. 36; Plut. Rom. q. 18). 3epHO A5 CBALWEHHbIX FYCeil, BEPOSATHO,
CMMBO/IN3NPOBANO apeHHYl0 Nnaty B BWAe 4acTu ypoxasa 3a MCNoNb30Ba-
Hve obuiecTBeHHONW 3emnn. KpacHas oxpa CMMBOMM3MPOBAana KPOBb XEPT-
BEHHOrO XWBOTHOrO, KOTOPbIM [JO/MKHO OKpacutbcA nuuo HKonuTepa npu
xepTeonpuHoweHun (Serv. Eel. VI. 22; X. 27). COOTBETCTBEHHO 3TO MOI/10
MCMOMb30BaThHCA KaK (hopma 3aK/t0YeHMA [40roBOpOB MO apeHfe o6LiecTBeH-
HOro ckota. 3akoHbl X1l Ta6nuu, BobpasLune B ce6a 3akoHbl Cepsua Tynnus
06 o06s3aTenbCcTBax, Npegycmarpusan B 060MX Cayyasax CTPOryw OTBETCT-
BEHHOCTb [O/DKHUKOB-OTKYMLWKOB B C/ly4yae HeucrnosHeHusa o06ewaHHoro
6ory xepTBonpuHoweHus (Gai. Inst. 1V. 28).

Takoe WCKYNUTENbHOE XXepTBOMPUHOLIEHWE-HANOr Ha3blBanocb [ecATU-
Holi (decima) mo pasmepy NpoLeHTa Hanora oT o6uleil cymMmbl foxoga. Begb
cornacHo ®ecty «decima - 3TO BCSIKOe (KepTBOMPUHOLLEHUE), KOTOpPOe
[peBHVe MpegnaranM cBOUM 6oram»’*°, OCOGEHHO LINPOKO W3BECTHA Aecs-
TWUHA, KOTOPYK €XEerofHo B Mae MPUHOCUAW KyMubl B Xpam CBOero 6ora-
nokposutens Mepkypusa (Plut. Rom. g. 18). MMo3ToMy HeyAUBUTENLHO, YTO
1 B Mo3aHepecnybnnKaHCKOM Pume Mo3eMenbHbI HAnor U Hanor 3a Bbinac
CKOTa TaKXe HasblBanuch decima, a Hanoroc6opuyuku - decumani’®. W3-
BECTHO HECKONbKO BOTWMBHbLIX Tabnuuek Il1-1 BB. A0 H.3., rfe apeHAHble Ao-

roBOpbI 3aK/OYaNnCh BCe elle B (opme obewanns 6ory gecaTuHbl’ ™,

Jorosopbl MeXAy YacTHbIMU NNLAMU TaKXe MMeNn B apxauyeckuii nepu-
0l UNCTO cakpanb-Tyto (opmy. CornacHo JSimsuio u Mnytapxy (Liv. 1. 21.4;
Plut. Numa. 16), Hyma MomnunwniA oceatun xpam 6orvHu BepHoctu (Fides)
C Tem, 4To6bl, 3aKnyas Mexay C000/ KOHTPaKTbl, PUM/SAHE CKPenasnm ux
PenurnosHoi KNATBOM W B 3HAK BEPHOCTW KNATBE COBepLUAnW >XepTBOMpU-
HOLWEeHNA BO BPEMSA COOTBETCTBYIOLLEr0 PENIMTMO3HOr0 npasgHecTsa. Bbiwe

7 \WernerEisenhut. Votum // RE. Suppl. Bd XIV. S. 970.
708 Fest. P. 63 L.: Decima quaeque veteres dis suis offerebant.
. f{'gLiebenem. Decima//RE. Bd IV. St., 1901. S. 2306 ff.
"o Inscriptiones latinae liberae rei publicae. IV. Firenze, 1957. 149,155.
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yXXe npuBogmnca TekcT [uoHucus [anumkapHacckoro, OMUCHIBAIOLWMA pe-
topmy Hymbl Momnunana VI B. f0 H.3. 0 BBEAEHUU KynbTa Ny6AUYHOIA
KNATBbl U UCMO/Mb30BaHUM ero B cakpameHTanbHom ucke (Il. 75). He meHb-
lee 3HayeHWe KynbT KnaTebl fides vmen u B perynuposaHWn [OrOBOPOB.
HapyweHue ynomsHyTol [uoHUCMEM KNATBbI A0OroBopa CTPOro Kapanoch
cakpanbHbiMy 3akoHamu (Cic. Off. Ill. 111). >XepTBeHHOe BO3MUSAHWUE BO
Bpemsa 3ak/iueHns LOorosopa pumasHe HasbiBanu spondeum (Fest. P. 440 L.
476 L.)™. W3BecTHO, uTO ApeBHeiillas CTUNYNALWUA MPOUCXOAUNa B thopme
cakpanbHOro o6ewjanus votum nuncupatum’?. To e camoe MOXHO CKasaTh

M 0 clieflke nexum - LONrOoBOM 06s3aTe/bCTBE B (hopMme (UAYLMapPHOW MaH-
713

uMnayuyM , Npu 3aknl0YeHUN KOTOPO Tak Xe, KaK B BOTUBHbIX CaKpa/bHbIX
obsA3aTenbCTBaX, MPoM3HocKUNach penuruosHas knarsa nuncupatio (lex XII t.
VT. 1). Buaumo, npu 3akAYeHUU nexum Kak uayuuapHoin maHumnauuu
MCMONb30BaNoCh W XepPTBEHHOe BO3NMAHWe spondeum. J1l060NBITHO pac-
CMOTpeTb B CBA3W C 3TUM ynoTpeb6nsemblii CepBuemM TepMUH «0653aTeNbCT-
BO MOCBSLLEHMA» (nexum sacrationis). PMMCKUIA rpammaTuK MOAYEpKUBaEeT,
4yTO OT 3TOr0 [peBHero cakpasbHOro o6a3aTeNnbCTBa MOXHO 6blN0 0CBO6O-
OUTbCA, NWWb pacnnaTuBLLUMCL COBCTBEHHON rO/OBOIA, BO BCAKOM Cllyyae
KpOBaBbIM 4YefloBeYeCKUM KepTBonpuHolweHuem (Serv. Aen. XI. 558;
XI. 591). OpHako yXe B apxaumyeckom Pume BblpaxkeHue «noceawatb 6ory
rofioBy YesioBeka» (sacrare caput hominis) wumMeno [ABOAKOe 3HayeHwue.
C 0fHOV CTOPOHbI, 3TO MOF/I0 03HayaTb Ye/0BEYECKOE XXEePTBOMPUHOLLEHUE
KaK WMCKyN/jeHWe KpOBbID BWHbI nepef 6orom. C Apyroi CTOPOHbI, 3TUM
TEPMUHOM MOr/M 0003HAYaTb M aKT MOCBALLEHUS YeNoBeKa B YCNY>XEHue
6ory; Ha fJene Takoil YeNnOBeK CTAaHOBW/CA XpaMoBbiM pabom. [Mpumepom
UCKYMNEHNA BUHbI KPOBLIO ABNAETCA CMepTHas KasHb [O/MKHWKA Nexus,
HapyLMBLUEro cakpanbHYl KAATBY, YTO MpeAycMaTpuBanochb faxe B 3aKo-
Hax XII Ta6nuy (I1l. 5-6). OfHako Te >Xe 3aKOHbl AOMYCKann B KayecTBe
anbTepHaTUBLI [0NT0BOe pabcTBO. MpuMep YCTaHOBNEHUSA MOXW3HEHHOTO
pabctea y 6ora gaet MHCTUTYT confarreatio. JaHHasa ¢opma 6Gpaka npusHa-

Banach OPUAMUYECKON CAenkoil B Buae 0co6oro putyana’™, B pesynbTaTe

" Behrends O. Der ZWolftafelprozess: Zur Geschichte des Obligationenrechts. Gottingen,
19744, S. 35 1.

™2BergerA. lus sacrum. S. 1299.

™3KocpaHos/1./1. O6s3aTenscTBeHHOE npaso. C. 97-111.

™4 Serv. Georg. I. 31: Quod autem ait 'emat’ ad antiquum pertinet ritum, quo se maritus et
uxor invicem coemebant, sicut habemus in iure. Tribus enim modis apud veteres nuptiae fiebant:
usu... farre... coemptione... Et bene 'serviat', quia, quaecumque in manum convenerat, omnia
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KOTOpPOro XeHuuHa nepexofauna nog Bnactb (Gai. Inst. 1. 110: in manu)
My>Xa W BCH XXW3Hb «npucnyxueana» (serviat. - Serv. Georg. |. 31) emy
nofo6Ho pabbiHe. BaxHO MOAYEPKHYTL, 4TO (laMUHUKA (POPManbHO CTaHo-
BMMacb XKEHOM He Xpeua, a camoro 6ora (Fest. Flammeo. P. 82 L.) u, cnefo-
BaTe/NbHO, NMOXW3HEHHO ABNANACh Kak bbl pabbiHell 6ora.

Mpu 3aknoYyeHUy OpPavyHOro KOHTPaKTa KoH(appeauuu o653aTenbHbIM
6bino npucyTcTBMe 10 cBuaeTeneil MU BepXOBHOro MOHTU(MKA. 3aknoyeHne
6paka cCOMpoOBOXAanoch NpUHeceHVeM B XepTBy Onutepy xneba m3 nonodel.
Pagn aycnuuuii nprHOCMNach B XXEPTBY TakXe OBLa, a Noc/ie 3aBepLieHus
puTyana - CBUHbLA'*>. HakoHeL, BO BPeMs 3TOr0 KPUAMYECKOr0 aKTa Mpous-
HOCWUNUCH TaKXe «onpefieNeHHble TOPXecTBeHHbIe cnosa» (Gai. Inst. 1. 112).
Heo6x04MM0O OTMeTWUTb, YTO KOH(pappeaums O4YeHb 6AM3Ka MO CBOEN (opme
N XapakTepy Apyromy Bugy 6payHblX KOHTPakTOB - KO3MMLWUW, KOTOpas
npoucxoauna B opme maHuunauuu, T.e. yepes nexum (Gai. Inst. I. 113).
370T 6pak Takxe 3aknwyancs B (OpPMe MHMMOIA MNpPOJaxu, 3[eCb Takxe
npUMeHsAnca putyan manus iniectio. OgHako BmecTo 10 cBmpaeTeneit 3gecb
Ob1710 UL NATb, @ BMECTO BEPXOBHOr0 MOHTU(MKA - BECOBLYMK. Buanmo,
npu 6pake Yepes nexum TakXe WCMNOMb30BANUCh W OMpefeNeHHbIe XEepPTBO-
npuHoweHus. Booblie, ecnn KOIMMUWUA HasblBanacb «0653aTenbCTBO»
(nexum), TO KOH(appeaums MOXeT 6bITb onpefenieHa Kak «0643aTeNbCTBO
nocesweHns 6ory» (nexum sacrationis).

UTo6bl FNy6Xe MOHATb, Kak C MOMOLbI CaKpaibHbIX MHCTUTYTOB [peB-
Helllune pUMAsHe perynmpoBann 06s3aTe/lbCTBEHHbIE OTHOLUEHUS, HEeo6Xo-
AMMO paccMOTpeTb Penno3Hoe mpas3gHecTBo CaTypHasuu, TaK Kak OHO WMe-
710 camMOe HenocpefiCTBEHHOE OTHOLUEHWE K [O/TOBOMY pabCTBY. BOT uTo 06
3TOM NpasgHuKe nucan MAyTapx: «..Mbl JO/MKHbI MPU3HaTh HyMy 3aKOHO-
JaTenemM, ropasfo MofHee BOMMOTUBLIMM [AyX 3/IMHCTBA: BeAb OH Jaxe
COBeplUeHHO GecrnpaBHbIM pa6am fan BKYCUTb OT pafocTeil cBo60Abl, npu-
YUMB X0351€B CaXaTb WX B CaTypHanuu psgom ¢ coboii 3a oguH cton. [a,
rOBOPAT, UTO W 3TOT 06blUail BefleT CBOe Hauano OT HyMbl, NMpuraawasllero
HacnaguThcs NAoAaMmy TOAWYHOTO Tpyfa Tex, KTO MOMOF WX BbIPacTUTb.

protinus, quae doti dicebantur, marito serviebant (To, 4T0 (Bepruimit) roBopuT «noKynaeT»,
OTHOCUTCA K ApesBHeMy pumyaiy, MO KOTOPOMY My>K W >KeHa [pyr Apyra B3avMMHO Mokynam,

KaK 9TO Mbl flenaeM B npase. Befb ApesHMe coBepluany 6paku Tpems Cnoco6amu: [aBHOCTbIO
BNafeHNs... KoHdappeawyeii... MOKYMNKOIA... V1XOpOoWo OH TOBOPUT «MPUCTY>KUBAET», NOTOMY

4TO KTO 6bl HU nepexoamn nof BnacTb My>Ka, TOTYac >Xe BCe, 4YTO Ha3blBalOCb OTHOCA-

WAMCA K NMPUAAHOMY, HAuMHANO NPUCTY>KMUBATbL MY>KY).

"I BapToLlekM. Ykas. cod. C. 85; JlioGkep ®. Ykas. cou. C. 319.
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HekoTopble Xe BWUAAT B 3TOM BOCMOMUHaHWe O MNPeCNOBYTOM BceoOLiem
paBeHCTBe, yuenesBlee co BpemeH CaTypHa, Korfga He 6bl10 HW paba, Hu
rocnoAuHa, HO BCe CUYMTaNUCb PoAuYaMu W MOMb30BANUCL OAWHAKOBbLIMU
npasamm»"*®.

CornacHo Makpo6uio, UCTOKM 3TOro npasfHecTsa yxoA4aT B HesanamaT-
Hble BpemeHa CaTypHOBa LapcTBa, Korga «fom CaTypHa 6bll Ka3HOW puM-
NAH, TaK Kak... Npu Hem Boo6Le He 6bl10 HUKaKON 4aCcTHOW COBCTBEHHOCTU»
(Sat. I. 8. 3). 310 6bIIO Bpems, Korga NOTomMku epakna U nenacru cosep-
LWanm B ero YecTb YenoBeYeckune xepTeonpuHoweHusa (Macr. Sat. I. 7. 28), a
nonif, CKOT U flaXke ABMXMMOE UMYLLECTBO elle He 6bin nogenensl (Lucr. V.
1020-1025).

Bo Bpemsi CatypHanuii (¢ 17 no 23 pgekabpsl) C «3aKOBaHHbIX» CHUMa-
nvch Kauganel'™', a pabam Ha Bpems NpasAHecTBa 4apoBanach MOMHAaA CBO-
6oga (Macr. Sat. I. 7. 26) n ux rocnofa yctpanBanum UM TOPXKECTBEHHbIE
nupbl (Macr. Sat. 1. 10. 22), BbinonHas ponu npucnyru (Macr. Sat. 1. 12. 7).
Kctatu rosops, pumnsaHe cuutanu, 4To CaTypH, CaM «CBfi3aHHbI» (nexus) B
TeyeHMe BCEro rofa, B KoHuUe rofa nonyyan ceobogy (Macr. Sat. 1. 22. 8).
OTctoga ACHO, 4TO OCBOGOX[EHWEe «CBSI3aHHbIX» (nexi) HOCWUNIO Pennurmos-
HbIli pUTYanbHbI XapakTep. Bugumo, ato Te camble nexi, KOTOPbIX NPUHATO
CUYNTaTb HECOCTOATENbHLIMU AO/MKHUKAMMU.

Ha nepuog npasgHoBaHus CaTypHanuil 3akpbiBanucb Cydbl, Npekpalia-
nuck BolHbl (Macr. Sat. 1. 10; 1. 16. 16). Makpo6uii cunTaeT, 4TO CEMb AHEIA
CaTypHanuii 66111 He NMpa3fHUYHbIMK, a AHAMK oTAbixa (dies feriati. - Sat. I.
1. 1; N. 50; Cic. De leg. Il. 29). B T0 xe Bpemsi 3TO 6bIM AHU BCEO6LLErO
OYMLLEHNS OT CKBEPHbI U UCKYMUTENbHbIX XePTBOMPUHOLLEHWNI B BUAe Nep-
BMHOK ypoxas u monogoro ckota (Dionys. VI. 1. 4). Mopsafok coBepLUeHUA
3TUX >KepTBOMPWHOLLEHWUI A CTPOro pernameHTuposanca 3akoHom (Cic. De
leg. 1. 29).

EcTb BCe OCHOBaHWA NPefnon0XuTb, YTO MMEHHO 3TW MpUHOCUMble Ca-
TYPHY «MNepBUHKU» MA0A0B ypoXas W MpUNaofa CKota U SBAANUCL ApeB-
Heiwen qopmoii no3emenbHOro Hanora vectigal, KoOTopbli MO 3aKOHY,
ynomaHyToMmy JlykmaHom (Crono - Solon. 13-18), cocTaBnsn 710 4acTb
0T rOA0OBOr0O 0X0fa, a CMefoBaTe/lbHO, HOCWU/ YXXe pPacCMOTPEHHOe Bbllle
HasBaHue decima. T[lo Bceidi BMAMMOCTW, Heynjata 3TOro Hanora-
XEepTBOMNPUHOLIEHUA TpO3Maa OTKYMLMKY 3MOXU PUMCKUX Lapeii camomy

“%p1ut. Numa. 23 (1) (nep. C.M. Mapkuiua).
24 LTaepmaH E.M. Ykas. cou. C. 92.
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OKasaTbCA Ha XXepTBeHHOM anTtape CatypHa. Cnefbl 3TOro 06bl4as BUAHbI B
TOM, YTO BO BpPEMeHa MpasfHWKa pPUMAsSHE MPUHOCUIN CBOUM CTapluiMHam
(superioribus. - Varr. L. L. V. 64) BOCKOBble CBeY¥, CUMBO/IN3NPOBABLLME UX
gyww. Mo npefaHuto, epkynec uyenoBeveckune XepTebl CaTypHy 3aMeHWN
MPUHOLLEHNEM CBeYell, BOCMO/b30BaBLUNCH CO3BYYMEM COB «Aylla» U «da-
Ken» (pI$\ - Macr. Sat. 1.7.31). PuTyan 4enoBeyveCKUX XXepTBOMPUHOLIE-
HUIl gonroe BpeMs coxpaHancs u B 06blyae n3bmpaTb uaps CaTypHanwuit,

KOTOPbIV MO 3aBepLIEHNN Npa3AHEecTBa MPUHOCUACA B XepTey 6Goram’2,

Bo Bpems CaTypHanuii 6oratble JO/DKHbI 6bliM Aenatb CBOMM POACT-
BEHHUKAM, APY3bAM W KNMEHTaMm [0oporue nojapku, ynnadmeatb AONTW 3a
CBOMX Apy3ei-6eAHAKOB, W3rHaB M3 CBOEro foma cpebpontobre n KopbICTo-
nobue. CneunanbHelli 3akoH® ycTaHasnMBan, Kakoe KOMMYECTBO [eHer
MOrno 6bITb 3aTpayeHO Ha Npas3fHUYHbLIA cTon BO Bpema CaTypHanuii {Gell.
Il. 24. 3). CornacHo JlykuaHy, 3akoHamu O6blnn pernaMmeHTUpOBaHbl U Bce
ocTanbHble 06pagbl CaTypHanuif, npuyem wx HecobnaeHWe BAEKNO 3a

coboii rHeB CatypHa (Crono. - Solon. 18).

Takum o06pasom, yepe3 o6pagbl CaTypHanwii pernameHTUpOBaINCb CO-
LManbHO-3KOHOMUYECKME OTHOLIEHMS! B PUMCKOW apxanmyeckoil o6uiMHe U
UCMONb30BaHNE 3TUX 06PALOB CAHKLUMOHMPOBANOCH CBALWEHHbIMW 3aKOHa-
MW. PuTyanbHoe 0CBOGOXZAeHWe LONroBbIX paboB nexi, moralieHue [oNros
POACTBEHHMKOB W Apy3eil, a Tak >e puTyanbHOe NpPUHOLWEHWe cBeuvell B
LpeBHelWniAi nepuof wmenu, no-BMAMMOMY, COBEPLUEHHO OMpejeneHHoe
couManbHOe 3HauYeHWe, TakXe Kak W puTyanbHbll 06Xx04 rpaHvl, BO Bpems
TepMuHanuii unu XepTBOMPUHOLIEHWe-HaNor Bo Bpems [araHanuif. W3-
BECTHO, YTO BbINNaTbl MO apeHAHbIM LOroBopaM MeXAy 4acTHbIMU NuLuaMmMm,
a CcfefoBaTesnibHO, ¥ NO AO0NTOBbIM 0043aTeNbCTBAM NeXum 06bIYHO NPOU3-
Boaunuce B Hof6pe (Lyd. De mens. 1V. 92). B cnyuyae HeynnaTbl fo/ra ak3se-
KyUus Haf LOMKHMKOM npoucxogmna no 3akoHam XII taébnuy (l1l. 6) B
TPeTbW HYHAWHbI, T.e. T4e-TO BO BTOPOM NONOBMHe fekabps. HecoctosaTenb-
HbI JOMKHWK, TakuM 06pa3omM, MOr 6bITb MO 3aKOHY MOABEPTHYT CMePTHO
Kas3Hu, T.e. Mor 6bITb IM60 NpUHeceH B XepTBy CaTypHy BO Bpema CatypHa-
nNiA, nn6o ocBOBOXAEH CBOMM MaTPOHOM, YTO TakXe MNPeAnMCbIBaNOCH 3a-
KOHOM. BO3MOXHO, yXe co BpeMeH CepBus Tynnma ata Ka3Hb cTana HOCUTH
CMMBOIMYECKMIT XapakTep M 06bIYHO 3ameHsnach pabcTBom. B To ke Bpems

e EnbHuuKmiiNl. A. O coupanbHbix naesax CatypHamvii // BOW. 1946. Ne 4. C. 61.
» "™ VssecTen sakon ®ankus 161 T. [10 H.3., HO TaKOro po/a cakpasibHble 3aKOHbI CYLLECTBO-
Ba/IM Y)Ke B 3MOXYy Liapeid.
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CaTypHannm moryT 6biTb CBfA3aHbl C 06blyaeM MoraweHus LONATOB MO Npo-
XOX/JEHUN onpefeneHHOro nepuoga, Y4To 6bl10 CBONCTBEHHO MHOMUM [peB-
HUM HapodaMm B CTaguu Knaccoo6paszoBaHus’?’. 3To 6bII0 HEUYTO BPOAE CO-
BPEMEHHON aMHUCTUW, MMEBLLEN, O4HaKO, AOBOMbHO PErynsapHbIA xapakTep.
Ho, Buanmo, y>xxe B anoxy paHHel Pecny6nuku obpsag noraweHns SONTOB U
0CB0O60XEHNA AO/MKHUKOB BO BpeMs CaTypHanulif cTan HOCUTb YMCTO CUM-
BO/IMYECKUA, no KkpaliHeld mepe meHee o6si3aTenbHbIlf, xapaktep. C cepefu-
Hbl V B. A0 H.3. MOMUMO CeHaTa aMHMUCTUPOBaTb AO/DKHMKA MOT TakXe K
LeH30p npu nposedeHun naTunetHero lustrum, a B 6onee paHHuil nepnog
BMeCTO LeH30pOB 3TWM Bedanu NOHTU(MKKM. B KoHue V B. A0 H.3. MNOSBU-
nuck nektuctepHum (Dionys. XII. 9; Liv. V. 13. 4-8), paBHO3HauyHble MO
CBOEMY COLManbHOMY 3HauyeHuto CaTypHanusm. Bo Bpems NeKTUCTepHMi
pUMAsHe TakXe [O/MKHbI 6biNM npowaTts Apyr Apyry obuasl v gonru, oT-
MycKaTb Ha BOJIO 3aKOBaHHbIX AO/MKHUKOB. Kak u Bo Bpemsa CaTypHanuii, B
TeyeHne cemu AHeM MPUHOCUANCH B XXEPTBY NEPBMHKM ypoXas W ycTpauBa-
nncb coBmecTHble nupwecTtsa (Dionys. XII. 1X (9)). Ho nektuctepHun npo-
BOAM/IUCH YXXe TOpas3fo pexke, TOMbKO B Tex Cly4yasx, KOrfa >Xpeubl 06bsB-
NANM 0 Heo6X0LMMOCTM YMUNOCTUBNEHNUA 60roB. Tak, B IV B. [0 H.3. OHK
npoBoAuAnChL BCero nuwib nNAth pas (Liv. VI 2. 2; VII. 27. 1; VIII. 25). ¥Yg-
NNHEHME CPOKOB MeXAy aMHUCTUAMM [O0/DKHUKOB CBUAETENbCTBYET, MO-
BMAMMOMY, O MOCTEMEHHOM OTMWPAHUKM OCTaTOYHbIX SBAEHWN POAOBOrO
KONMEKTMBM3MA W MOPYKW, & TakXke 006 yCUNEHWM MNPU3HAKOB KaccoBOrO
06LLecTBa, BblpaXaBLUWXCA MpPeX/Ae BCEr0 B YXECTOUEHMMW 3alnTbl HAPOX-
Jawoulercsa 4YacTHOK COBCTBEHHOCTU.

Takum 06pas3oM, cakpanbHOe NpaBo B ApeBHelLWMi nepuos puMcKoii nc-
TOpUW PersamMeHTNPOBaN0 NpPakTUUeCKW BCe OTHOLIEHWS B o6uiecTBe. W 3Ta
Me/IoYHas perjaMeHTauus HenocpeAcTBEHHO Kacanacb BCEX CTOPOH 06s3a-
TeNbCTBEHHOrO MpaBa.

1.7.7. 9Bonoumna cBAWEeHHbIX 3akoHoB B VIII-VI BB. o H.3.

ELMHCTBEHHOE oOnpefeneHne «CBSALWEHHbIX 3aKOHOB» faeT @decT
(P. 422 L.): «CBALWEHHbIMW 3aKOHaMW SIBIAIOTCA Te, B KOTOPbLIX YCTaHOB/e-
HO, YTO eCcnN KTO-HWBYAbL YTO-TM60 MPOTUB HUX CAenaeT, TO MOCBALLAETCA
(sacer) Komy-nu60 M3 60roB, Tak e Kak W ero mmyuiectso. ECTb ¥ Takue,
KOTOpble TOBOPAT, YTO CBALEHHbIMU ABNAKOTCA 3aKOHbI, YCTAHOB/IEHHbIE
nnebesmu Ha CBSALEHHOW rope». Takum 06pa3oM, CBSLLEHHble 3aKOHbI Tec-

A VcTopms nepBo6bITHOrO 06LLecTBa. Jroxa KnaccoobpasosaHus. C. 152 cn., 524.
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! Bo3HVKHOBeHWe npaBa B VIIL-VJBR [0 H 3

HO CBfA3aHbl C caKpaanon CaHKLI,VIBI‘/’I sacer esto, Ha 4TO [aBHO o6paT|/|n|/|

721
BHMMaHMe COBPEMEHHbIE NCCNeQOBaTENN

Heo6x04MMO YTOUYHWUTb, Kakue WMEHHO 3aKOHbl Mbl MOXEM OTHECTU K
pa3psgy leges sacratae. B wuctopuorpamm cyuiecTByeT [OBOJIbHO pacnpo-
CTpaHeHHas TOYKa 3PEeHWs, COrNacHO KOTOPOW CBALLEHHblE 3aKOHbI MOSBM-
NUCh AWk B 494 . [0 H.3."%, TaK Kak OHN SKOGbI HEpaspbIBHO CBA3AHbLI C
HEMPUKOCHOBEHHOCTbIO nnebeiickoro TpubyHa W Pennruo3Hoi  KnATBOWA
nne6ca Ha CBALWEHHON rope. 3Ta TOYKA 3PEHUS OCHOBbLIBAETCA Ha LeNOM
psage UCTOYHMKOB, YNMOMMUHAKOLWMNX O CBAWEHHOM 3aKoHe 494 r. go H.3. Of-
HaKO 3TW CBUAETeNbCTBA JIETKO 06bACHAOTCA fAaHHbIMM LiuuepoHa, Ko-
TOPbIA NuweT, 4To ecnu nnebeiickuiA TpubyHaT B 494 r. Ao H.3. 6bin CO3-
fJaH Bnepsble (crearet), TO CBALWEHHble 3aKOHbl OblIM BOCCTAHOBIIEHbI
(restituerunt) nneécom (Pro Corn. fr. 23). Takum o6pa3om, peyb UAeT O
BOCCTAHOB/IEHUWN paHee AeiiCTBOBABLUMX, HO, BMAMMO, HapylLlaeMblX MmaTpu-
LMAMKU 3aKOHOB. [103TOMYy CKOpee cneflyeT roBopuTb 0 TOM, 4T0 B V B. [0
H.3. CBALWEHHbIE 3aKOHbl He BMepBble MOABUNCL, & HA0bOPOT, YXe Hauvanu
yCTynaTb CBOW MO3NLMKN TPaX4aHCKOMY npasy.

HepoctaTouHo y6eAnTenbHOW  MpeacTaBnseTcs M TOuKa  3peHus
®. AnbTxalima, CUMTaBLUEr0, YTO CBALLEHHblE 3aKOHbI BeJyT CBOe MPOMCXO-
XAeHMe OT UCTUTYTa (elmnanos, CBA3AHHOIO C NPaBOM 06bABNEHWUS BONHbI W
3aMMCTBOBAHHOI0, MO MHEHWIO aBTopa, Yy APYrux Hapogos Wtanun™®. Wn-
CTUTYT (eunanos, 6e3ycnoBHO, HOCWA CaKpafibHblI XapakTep, O4HAKO 3TO
NUWb YacTb CakpanbHoOro npasa. MHorue penurnosHoie o6psafbl, pernameH-
TUPYEMble CBALLEHHBIMW 3aKOHaMMW, He MOryT ObiTb 06bACHEHbl M3 Mpasa
thenManos.

Mpouecc oTaeneHus fas OT iusS M M3MEHEHWA PeNUrMO3HO-MPaBOBbIX
HOPM B CTOPOHY WX CMArYeHWd, BUAWMO, Hauvancs yxe npu Pomyne. Co-

I RoseH. J. Ancient Roman religion. L,, 1948. P. 82; BlochR. The origin of Rome. N. Y,,
1960. P. 123-125; Ogilvie R. A commentary on Livy, book 1-5. Oxf., 1965. P. 500 f.; Al-
baneseB. «Sacer esto»//BIDR. Ne 91. 1988. P. 145-179; SabbatucciB. Sacer// Studi e materi-
al di storia delle religioni. Ne 23. 1951-1952. P. 94 ss.; SantaluciaB. Alle origini del processo

penale romano // IURA. Ne 35. 1984. P. 47 ss.; VociP. Diritto sacro romano in eta arcaica//

SDHI. XIX. Roma, 1953. P. 38-103; Garofalo L. Sulla condizione di «homo sacer» in eta

3 8. .
ArarlAUpamant"M®Yka3z®dou. C. 27 cn.; Mommsen Th. Romisches Staatrecht. T. 2.
S. 257; Serrao F. Lotte per laterra e per la casa a Roma dal 485 al 441 a. C. // Legge e societa

A"Apubfe romanxx—Ncg(’al"(DgeFAnfangéed'er plebeischen Organisation). Amsterdam, 1940.
S. 34.
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1.7. CakpanbHoe MpaBo Kak NepBOOCHOBA PUMCKOrQ mpasa

rnacHo LiuuepoHy, y>kxe POMyn M3MeHUN Haka3aHWa 3a HeKoTopble npectyn-
NeHnsa nNpoTusB 6GOXECTBEHHOro npaea cakpameHTanbHbiMK wWTpadamu (Cic.
De rep. Il. 16), KoTOpble, KakK yXXe 0TMeyanoch, ABASANCL UCKYNUTENIbHbIMU
XepTBONPUHOLIEHNAMUN. 3TO HOBOBBEAEHWE Aano Hayano cyfebHbIM UCKam
c obellaHneM XepTBONpPMHOLWeEHMA. B cnyyae ynuyeHns ofHOR u3 cnops-
LMX CTOPOH BO /KW B Ka4yecTBe WCKYMUTENbHOTO >XepPTBOMPUHOLLIEHUSA WUC-
Mo/ib30BAsICH VXK€ He CaM Ye/lIOBEK, a ero cakpaMeHTanbHbIA 3a1or.

OTmeHy Hanb6onee MaccoBbiX (HOPM 4YenoBeYeCKMX >KepTBOMPUHOLLIEHWI
CaTypHy Tpaauuusa npunucbiBaeT Takke Hyme Momnunuto (Plut. Numa. 15).
OfHako B LenoMm pafe cny4vyaeB cakpanbHOe MpaBo Npojonxano tpe6osaTtb
4esoBEYECKOW KPOBM, YTO U Onpefensnocb opmynoi sacer esto CBALLEH-
HbIX 3aKOHOB. Ho yxe npu Cepsuu Tynnum cMmepTHas KasHb Morna 3ame-
HATbCA pabcTBOM (Dionys. 1V. 15. 6). Mo cBAWEHHbIM 3aKOHaM Hayana V B.
[0 H.3. OCYXAEHHbI/i WMen, Mo-BUAMMOMY, BO3MOXHOCTb YAanuTbCA B W3-
rHaHve, YTO NPoOM30LWNo, B YacTHocTU, ¢ Mapuuem KopuonaHom. CmAryeHo
6bln0 felicTBME CaKpanbHOro MpaBa W B Cly4vae Heynnatbl gonra. PeanbHo
CMepTHas KasHb A0/DKHMKA, yrnoMmsaHyTas B 3akoHax XII taé6nuy (I1l. 5-6),
yXe B V B. 10 H.9. 06bIYHO 3aMeHANacb pabcTBOM. TEM He MeHee OTAe/bHble
CllyyYan 4enoBeYECKWUX >KEePTBOMPUHOLWEHWUA M3BECTHbl aaxe Ana IV B. Ao
H.9. MpumMepaMy MOTyT CNY>XUTb Ye/0BEYECKOe >XEePTBOMPUHOLLEHWE, NPO-
uclwegwee Bo Bpems 3emnetpsaceHna B 341 r. go H.3. (Liv. VIII. 9. 4—6), nnu
[06pOoBONLHOE MpUHeceHMe cebs B XepTBy 60oram oTua u cbiHa Aeuunes (Liv.
VI 9; IX. 28; Plin. N. h. XXVTII. 12). Jonroe BpeMs coxpaHsaca o6blyai
MPUHOCUTbL B XEPTBY YacCTb BOEHHOMNEHHbLIX MPU COBEPLUEHUN TOPXKECTBEH-
HOro puTyana B 4YecTb Tpuymdartopa (Zonar. VII. 21). OkoHuaTenbHoe 3a-
MpeLieHne YeNOBEYECKNX >KePTBOMPUHOLIEHNA OTHOCUTCS TONMbKO K | B. A0
H.3., 0 uem cBugeTenbcTByeT MnuHuii Ctapwuii B cnegytowem oTpbiske (N. h.
XXX. 1. 12)* TeMm He MeHee OTAefbHble CAyYal YeNOBEYECKNX XKepPTBOMPH-
HOLUEHW M3BECTHBI axe B WMMepaTopckoMm Pume’®. Tak, BO Bpema urp B
YyecTb HONuTepa eMy B XXepTBY MpuMHOCUNUCH NpecTynHuku (Tert. Apol. 1. 9),
KpOBaBble >XepTBbl 60raM MaHaMm NpespaTUAMCh B FnagMaTopckue 6on'?®

! TeKkcT 1 nepeBog CM. Bbllle, 14.

"EnbHuLkuitf/1.A. Ykas. cou. C. 61 cn.

28 TepTynavad B COUMHEHUM «O 3penniLax» TaK OMMCHIBAET XepTBOMPUHOLLEHUS MaHaM
(12): Munus dictum est ab officio... Officium autem mortuis hoc spectaculo facere se veteres
arbitrabantur, posteaquam illud humaniore atrocitate temperaverunt. Nam olim, quoniam animas
defunctorum humano sanguine propitiari creditum erat, captivos vel mali statos servos mercati in
execuiis immolabant. Postea... ut occidi discerent (3T0 3penule Has3BaHO NOBUHHOCTbLIO OT
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[naBa nepsas. Bo3HukHOBeHWe npasa B VIII-VI BB. [0 H.3.

OfHaKo 3Tu OTAe/bHble cnydyanm B Le/IOM MOXHO pacCcMaTpuBaTb KaK OTro-
NOCKWN ApEeBHEPUMCKOro «BapBapCTBa».

1.8. PACUBET CAKPAJIbHOIO MNMPABA K KOHLUY VI B. o H.s.

WTak, npuBeAeHHble NpuMepbl [EACTBMSA CaKpanbHOro npasBa B Lapckuil
nepuoj No3BONAKT KOHCTATUPOBATL, YTO BCe npaso Puma VI B. [0 H.3. ume-
/10 PENUTUO3HYIO (hOPMY, T.e. penurus v npaso 6binn Hepasfenumbl. OfHaKo
3TO He O3HauvaeT, YTO [peBHelWwnii nepnog uctopun Puma xapakTepusyeTcs
KaK nepuof rocrnoctsa MOHOHOPMaTUKWU. Be3ycrioBHO, HEKOTOPble 3/1eMeH-
Tbl MOHOHOPM ObIM BeCbMa XapaKTepHbl fApeBHENLIeMY PUMCKOMY Mpasy.
Ho, kak 6bl10 MOKa3aHO Bbllle, YXXe B 3TOT NEepuoj cakpanbHOe MpaBo Bbl-
MONMHAET BCE OCHOBHble (YHKLMM COO6CTBEHHO MpaBa, Heob6xofuMble ANA
(MYHKUMOHNPOBAHUA rocyfapcTBa. TakK, PUMCKOE XPeuyecTBO - aBrypbl, MOH-
TUPUKM 1N (heumnansl NPaAKTUYECKM BbIMOMHANM (QYHKLUX NPOECcCUOHaNIbHO-
ro rocygapctseHHoro annapata. OCOOeHHO Be/nuMKa WX Ponb B PasBUTUM
npasa: MCKOBbIX (OPMYJ/, [Orosopos, camoro cygebHoro npouecca. Kak
yXe O0TMeyanocb Bbille, TeCHad CBA3b PeNuruy v npasBa elle He O3HavaeT
NPUMUTUBHOCTL NocfiefHero. MnaBHas OCOBEHHOCTb B Pa3BUTUM CaKpasbHO-
ro rnpasa LapCcKOro rnepuopga - 3aTo ero nocTeneHHas cucTemMatusalus, Bblfe-
neHne OTAENbHbIX OTpacnei npasa. Tak, aBrypasbHOe NpaBO CBA3aHO C CUC-
TEMOW HOpPMOTBOPYECTBA, CYAOMPOW3BOACTBA UM MeXeBaHWs nonei, Qeym-
anbHOe MNpaBoO - C CUCTEMOA MeXAYHapOAHbIX [OrOBOPOB, B MOHTU(UKANb-
HOM npase BblpabaTbiBaeTCA CUCTEMA HanOroBOro npasa, rocyfapCTBEHHbIE
N 4YacTHble [OroBopbl nexum u mancipium. Ocoboe 3HayeHWe WMeeT MosB-
NeHne 1 pa3BUTUE caMUX MOHATUI «npaBo» (ius) U «3akoH» (lex), yTo camo
no ce6e CBUAETENLCTBYET 06 UX BblAeNEHNUN U3 OOLLEPEIUTNO3HBIX HOPM.

Mpouecc oTAeneHus npaea OT penuruw, ius ot fas BooGLie He sBNsSETCS
06s13aTeNbHbIM YCNOBMEM B Mpouecce 06pa3oBaHWs rocygapctsa. Yacto
penurnosHas ¢op LU npaBa coxpaHsieTcs W B yXe 3pefom rocygapctee. [py-
roe feNo, 4to C pa3BUTUEM FOCYAapCTBa M MpaBa MpuM COXPAHEHWU CTapbiX
peNMrnosHbIX (HOPM COAEpXaHWe MNPaBOBbIX HOPM 3HAUMTE/IbHO MEHSETCS.
naBHas OTAMUMUTENbHAA YepTa 3TOro npolecca - Pe3Koe YBeJWYeHue mnpa-
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1.8. PacueT cakpanbHoro npasa K koHr{y VI B. go H.3.

BOBbIX HOPM, Perynumpyrowmnx OTHOWEHWUA CO6CTBEHHOCTU W [OrOBOPHbIE
OTHOWEHNA. B 3TOM cmbicne HOpMbl puMCKMX uapeit VI B. [0 H.3. 6e3yc-
NOBHO Y)XXe HOCWIM MpaBOBOW XapakTep, MO3TOMY MOXHO FOBOPUTb O roc-
NnoAcTBe W [axe pacuBeTe K KOHLY LApCcKoro rnepuofa TaK Ha3biBAEMOr0
cakpanbHoro npasa. bosnee Toro, oHo npuo6peno K KoHuy VI B. [0 H.3.
BMOMHe OnpefjesieHHble, 3aKOHYEHHble (OPMbI, cofepxa B cebe 3/1eMEHTHI
HEKOTOpOW cucTemMatm3aynm.

Peub uget o NMCbMeHHON ¢ukcaumm B KoHue VI B. [0 H.3. BCEro ca-
KpanbHOro npaBa PMMCKWX Lapeid B c60pHMKe MoHTMdMKa Manupusa, Kak
06 aTom coo6buiaet B Aurectax MomnoHuii (D. 1. 2. 2. 2). CneayeT nog-
4yepkHyTb, u4To W.C. TlepeTepcKuii He COBCEM TOYHO MeEPeBOAUT pacckas
MomnoHua o lManupuesom npaBe. Ero nepesof 3ByuuT Tak: «3Ta KHWUra
Ha3blBaeTcs lManupuesBbiM LWBWUAbHLIM MPaBoOM, HO He noTomy, uto Ma-
nupuii BHeC B Hee 4T0-1M60 OT cebsi, HO MOTOMY, YTO OH cobpan BOeAWMHO
3aKOHbI, M3JaHHble 6e3 Kakoro-nu6o nopsgka»'>’. W3 3Toro nepesoja
MOXET mokKasaTbcs, 4uTo cam lManupuil m3gan Lapckne 3aKoHbl «6e3 Kako-
ro-nn6o nopsagka», Mexpay Tem B NaTUHCKOM TeKCTe OyKBa/libHO CKa3aHo,
uyto «lManupuii... 3aKoHbI, N3gaHHble (paHee) 6e3 mopsfka, cobpan B 04HO
Lenoe». Mpuyem rnaron componere o3HavyaeT He TO/MbKO «cobupaTb», HO
N «ynopsagoyuBaTb», «MNPUBOAUTbL B MNOPAAOK». TakuMm 06pasom, CMbICH
thpasbl MTOMNOHUSA COCTOUT B TOM, 4YTO lManupuil MMeHHO nNpuBen B Nops-
[OK, CUCTEMaTu3npoBas XaoOTWYHbIA HAbop LapCKMX 3aKOHOB. TOT (hakT,
4yTo «UMBWUIbHOE [ManupueBo NpaBO» HEW3MEHHO COXPAHANOCH B TOM Xe
BMWAE Ha MNPOTAXEHUM MHOrMX BEKOB, MO3BONAET TOBOPUTb O TOM, 4TO
cakpanbHOe npaBo 3MoXu Lapeil MMeHHO B KoHue VI B. Ao H.3. npuobpe-
N0 3aKOHYEHHYI0 dopMmy.

[pyroe pgeno, 4to camo cakpanbHOe MpaBO B MPOLECCE MOCNEAYIOLLEro
pa3BMTUA CBETCKOrO MpaBa NMOCTEMEHHO yTpaunMBaso CBOE 3HAYEHME BO MHO-
rmx obnactax npasa, Mpexpje BCEro B 4acTHOM npase. [lpouecc oTgeneHms
npasa OT PefMruM, HavyaBLIWUCH €lle B LAPCKUIA Mepuoj, pacTAHYNCS Ha BeCb
nepuoj paHHeit Pecny6anku. B 4acTHOCTU, ero MOXHO MPOCNeAnTb Ha 3BO-
NOUUN QYHKLMWIA XpeyecKol Konnernm noHTuhumkos. Ux cypebHble, agmu-
HUCTpPaTUBHbIE U PUHAHCOBbIE (YHKUUKM B nepuof Pecny6ankKun NOCTEMEHHO
Bce 60/iee OrpaHW4MBaNUChb, CyXusanucb nNn60 obpeTann 4mMcTo Qopmasb-

00513aHHOCTW... [lpeBHMe fymManu YTO 3TUMU 3pPEMLLAMU OHW BO3AAKT CBOV AONT MEPTBbIM,
OCOBGEHHO Mocne TOro, Kak OHU CTanM cob/ofaThb yMEPEHHOCTb B CBOEM BapBapcTse. [pedk-
Je, monarasl, 4TO [yLIMyMepLINX 06feryatoTcs NPONMTUEM KPOBW YENOBEYECKOM, OHM MPOCTi
Ha VX MOTWNax Npefasanu CMepTy WM HECUACTHbIX MIEHHUKOB, WM HEMOKOPHbLIX paboB, KO
PbIX CMELMaNbHO /1S 3TOro MOKynaii... HO 3aTeM Hayuunu uxy6uaTb Apyr Apyra).

"7TD. 1. 2. 2. 2: Is liber, ut diximus, appellator ius civile Papirianum, non quia Papirius de
| suo quicquam ibi adiecit, sed quod leges sine ordine latas in unum composuit
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naBa nepsast. Bo3HukHOBeHWe npasa B VIJTY/BB. [0 H.3.

Hble YepTbl, YTO TECHO CBA3aHO C MPOLECCOM WHTEHCWMBHOIO PasBUTUA WH-
CTUTYTa PUMCKUX TPaXKAaHCKUX MarucTpartos.

MepBblil, BeECbMa OWYTUMbIA yaap 6bin HaHeceH MOHTU(MKam B 509 . B
CBSI3W C BBEAEHWEM KOHCYNbCKOW Marmctpatypbl. XOTS WMEHHO 3TOT FOf
cAenan NMOHTU(WNKOB BEPXOBHbLIMW >XpeLamu, NoCTaBWB WX BO [/laBe MOYTK
BCEX MPOUNX XPEUecknx Konnernii’?® n nepefas UM HeKOTOPbIE CaKpanbHbIE
(OYHKLUW M3rHaHHOIO Laps, O4HAKO MOYTW BCE YUCTO tOPUANYECKME (YHK-
LUMK: MpaBO 3aKOHOAATeNbHOW WMHMUMATWMBLI W NpeAcefaTenbCTBO B cyfde-
Tenepb CTanu NpuHagnexatb He BEPXOBHOMY MOHTUMUKY, a UMEHHO KOHCY-
nam. BTopoe yuwiemneHne npas 3TON >XPeyeckKol KONMeruu CBA3aHO C yupe-
XAeHuem nnebeiickoro TpubyHarta, KOTOPbIA OTYACTU OTHAN Y MOHTU(UKOB
(OYHKLUN KOHTPONA 3a COONI0fieHNeM CBALLEHHbIX 3aKOHOB Marucrparamu u
npaBo BETO Ha Ntoboe peleHne maructpatos. OfHAKO MOHTU(HUKU HEKOTO-
poe BpeMSA eLle COXPaHANW KOHTPOAb 3a nnebeickum TpmbyHaTom, Tak Kak
UMEHHO OHW MpejcefaTeNbCTBOBAIM B KYPUATHBIX KOMULMAX, Th4e MNepBoHa-
YyanbHo nsbupanuce TpubyHbl (C/c. Corn. fr. 23; Dionys. VI. 89. 1; Liv. Il
54. 11). B 471 r. [0 H.3. OHW MOTEPSANU U 3TOT KOHTPO/b, TaK KakK BbI6OpPbI
TPUOYHOB ObIN NepeHeceHbl U3 KypuaTHbIX B TpUBYTHble Komuuum (Dionys.
IX. 49). B 443 r. 00 H.3. 6bIN yupexpaeH UHCTUTYT ueH3opos (Liv. V. 8),
OTHABLUMX Y MOHTU(MUKOB NanbMy MNEpPBeHCTBa B MPOBEAEHUU NATUNETHUX
OYMCTUTENbHbIX >XePTBOMPUHOLIEHWIA lustrum, a cnefoBaTeflbHO, W KOH-
TPONb 3a apeHAHbIMM forosopamu. Tem He MeHee B cepefivHe V B. [0 H.9.
WUHCTUTYT NOHTU(UKOB eLlle paccMaTpuBasnca Kak marucrparypa, 0 4eMm CBU-
petenbctByeT MoaHH Jiug (De mag. 1. 35). B pykax NOHTU(UKOB eLle ocTa-
Basacb W 3Hau4MTeNbHaA YacTb CyAeOHbIX Npas, O YEM NPAMO CBUAETENbCT-
BYeT pMMCKUIA topucT MomnoHuin (D. 1. 2. 6), roBops, 4YTO ewe MNo4YTu B
TeYyeHue CTa neT NOHTUQUKU Npojonxkanu Befatb cyfebHbIMu genamu. log
cTa rogamu [lOoMNOHWA WMMen B BUAY MNEPUOA Mexay Cco3faHuem 3ako-
HoB XII Ta6bnuy 451 r. J0 H.3.) ¥ yuypeXAeHWem WMHCTUTYTa NpeTopoB B
367 r. 40 H.3., KOTOpbIM, BUAMMO, 6blia nepefaHa 4yacTb CyAeOHbIX MOMHO-
MOYMIA He TONLKO KOHCY/O0B, HO M MOHTUNKOB'?. C 3TOro BpeMeHn MOoHTU-
(UKW ABNANNCE NN XPaHUTENAMU UCKOBbLIX (DOPMYN, HO U 3TO WUCKOYK-
TeNbHOE MNpPaBo Yy HWX ObIIO OTHATO nucuom [Heem ®nasuem, KOTOPBbIi
o6HapogoBan hopMynbl UCKOB, cAenas ux obwenoctynHoiMm (D. 1. 2. 7).

™ Xota A.M. CMOpPUKOB CUMTAeT, U4TO MOHTU(HMKAM NOAUMHSNMCh TONMLKO Lapnt CBS-

* LeHHoaecTBUMA, hnaMmuHbl 1 BecTankm {CmopukoBA.M. Konnerus noHTudgumkos... C. 106 cn.).

Marquardt). Romisches Staatsverwaltung. Bd I1l. 1878. S. 318. Anm. 2.
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1.8. PacugeT cakpanbHOro rnpasa K KoHuy VIB. [0 H.3.

B anmoxy no3gHein puMmckoil Pecny6nvMkn MOHTUQUKKA elie COXPaHAanm
HEKOTOPbI aBTOPMTET B MpaBe, OAHAKO UX PO/b B PEryAnpOBaHUM coumanb-
HbIX UHCTUTYTOB CTana opmanbHO. B Lenom LuBMAbLHOE MpaBO yXe 0TfAe-
NUN0Cb OT CakpanbHOro, YTo no3sonuno LiuuepoHy B cepefivHe | B. A0 H.9.
cKasatb: «4TO 3a [eno NOHTU(MKY [0 npasa 06WMX CTeH, WUauM [0 npasa
nonb30BaThCA BOAOW, MAM [0 NOOLIX BOMPOCOB, KPOMEe TeX, KOTOpble CBA3a-
Hbl C penurueil. A nocnegHux coscem HemHoro» (Cic. De leg. 1. 47). WTak,
co3faHue LMBUIBLHOTrO npasa, nepegpasupys cnosa Luuepona (Cic. De leg.
Il. 52), B KaKoiA-TO Mepe ynpasgHUI0 NOHTU(MKaNbHOe NpaBo.

N3meHeHne yHKUMUA NMOHTUGHUKOB TECHO CBSI3aHO TaKXe C YCUIEHUEM
posnM MpeAcTaBUTE/IbHOW BNacTM - ceHaTa M HAapOAHOTO COGpaHus, uTo B
CBOIO Ouepefib CBA3aHO C MPOLLECCOM CTAHOBMIEHMSI PUMCKOI FpaXAaHCKoi
06WMHbl. OfHako npo6iemMa COOTHOLIEHUS TPaXAAHCKOA W cakpabHOiA
BNaCTW, CBETCKOIO M CakpanbHOro npaBa B V B. [0 H.3. 6yAeT OTAeNbHO
paccMoTpeHa B c/iedytoLieit rnase.




FMTABA BTOPAA
POJ/Ib COC/IOBHO-K/IACCOBOW BOPbbbl M/NEBEEB B
PASBNTNWN CBETCKOIO MNMPABA B VI-V BB. O H.3.

2.1. KOHCYJ/IbCKAA BJIACTb 1 BOCCTAHOBJ/IEHVE 3AKOHOB
CEPBVA TYNNNA B 509 r. go H.s.

2.1N1. XapaKTep KOHCYNbCKOl BAacTW U 3HAYEeHWE U3IMEHEHUS
rocyfapCTBeHHOro cCTpof A8 pasBUTUA PUMCKOro npasa

3HayeHue cobbITMiA 509 r. [0 H.3., CBA3AHHbIX C W3THaHWEM LAPCKOro
pofa TapkBuHMEB M3 Puma U C ycTaHOBAeHMEM pecny6/MKaHCKON (opMmbl
npaBfieHNs, BO BCEX OTHOLIEHUAX TPYLHO MepeoueHUTs. KapauHanbHoe
M3MEHEHUEe KOHCTUTYLMOHHOIO CTPOA NMOBMEKNO 3a CO60W He MeHee BaXKHble
M3MEHEHUS B HampaBNeHUU Pa3BUTUA BCErO PUMCKOro npasa. [eicTBUTeNb-
HO, ecnu npexpae uapb, 6yfyun BEPXOBHbIM BOEHHbLIM, CYfleOGHbIM U penuru-
03HbIM NpaBuTeNeM, pa3BuBas UMEHHO cakpa/ibHOe MpaBo, TO Tenepb Mexay
BOEHHON W cakpanbHOW BnacTbio Obll NpoBefeH rny6okKuiA Bogopasgen.
HeHaBUCTb PUMAAH K LApCKoi (hopme mpaBneHWs OKasanacb CTOMb BENMKA,
YTO OHW He pewmnnucb 6onee 06bLEAUHATL 3TU [iBE CTO/b BaXHble (YHKUUU B
OflHMX pyKax. Bcsa cakpasbHas BnacTb COCPefoTOYMNAChH B PyKax BEPXOBHO-
ro NOHTU(UKaA U Laps XepTBonpuHoweHmnid (Liv. 1. 2. 1-2), B T0O BpeMs Kak
BOEHHAs BNacTb CKOHLEHTPMPOBAanacb B pyKax [ByX BbIOOPHbLIX U €XerofHo
CMEHfAeMbIX KOHCYNoB. UTo kacaeTca CyAebHON M 3aKoHOAaTeNbHON BnacTu,
TO 3[ecb pa3fieNl nepBoHayanbHO 6bln He CTONb ouyeBUAeH. KoHeuHo, Bep-
XOBHbLIMU CYbAMW U 3MOHUMHBIMW 3aKOHOAATENAMMW CTaM UMEHHO KOHCY-
Nbl, OflHAKO PONT MOHTUMPUKOB, U MPEXAe BCEro BEePXOBHOr0 MOHTUMUKA,
npefcefarteNbCTBOBABLUIEr0 B KypuMaTHbIX KOMULMAX, Oblna elle B TeyeHue
[0CTaTOYHO [AONrOro BPEMEHW He MeHee 3HauyuMmoii. B uenom xe cygebHas
BNacTb COCPefoTOYMIACh B pyKax MaTpuLUaHCKOro ceHaTa, CTaBLIEro B 3TOT
HayanbHbI nepuof Pecny6ankn moyTy 3aMKHYTbIM COCNOBMEM, Y3Yyprnupo-
BaBLINM BCEe Ba)XHENLINE >XpPeyeckne, a BMECTe C HWMW W NONMTUYECKME
yHKUMN. Tem He MeHee yXe cam (DakT pasrpaHWyYeHns BOEHHOW W cakpasb-
HO BNacTW 03Hayan W Hayano MpoLEecca MHTEHCWMBHOIO pasfeneHns Mexay
cakpanbHbiM (fas) u rpaxgaHckum (ius) npaBoM.
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CoBpeMeHHble UCTOPUKWM NpaBa, OCO3HaBas BCHO KapAWHa/NbHOCTb MO-
[06GHOI nepeMeHbl, cob6biTUs 509 r. [0 H.3. MHOTAA Ha3blBAKOT [aXe «peBo-
nouneli»t. [lpyrue unccnegosaTenu, CKAOHHblE O6BLACHATL BCAKOTO pojAa
KapAvWHanbHble KOHCTUTYLWMOHHblE W3MEHEHWS MOCTENEHHOW 3BOMKOLMEN,
BOOOLe NoABepraloT COMHEHUIO peanbHOCTb CO6bLITUIA 509 r. fo H.3. Tak,
ele HemeLKWidi ydeHblid Bunbrensm MHe yTBepXAaan, 4YTO KOHCY/nbCKas
BNacTb pa3BuBanacb MNyTEM TMOCTENEHHOW TpaHchopmauum OT LapcKoin
BNacTM K [UKTaType, a YXXe 3aTeM K KOnnernanbHoi (opme npaBneHus
KoHcynos®. Ty e NUHMI0O KPUTWUKW AOCTOBEPHOCTM TPagnuMn O MepBbIX
KOHcynax npogonxun A. Lisernep®, a Takxe ®. ge MapTuHo® u gpyrue
UCTOpWKM npaBa’. Hawb6onee pacnpocTpaHeHa TOYKA 3PEHUs, COr/IAcHO
KOTOpoi B Hayane Pecny6auky BnacTb Haxogunacb B pyKax eAMHONNYHO-
ro HeCMEHSEeMOro MnpaBuUTeNs, TaK Ha3blBAEMOro praetor maximus® Hako-
Hell, BCTpeyalTCAa U COBEpPLUEHHO HEeBepOATHbIe TEOPUU, Kak, Hanpumep, y
3. IbepcTaja, KOTOPbIA CYMTAET, YTO KOHCYNbl ANUTENbHOE BPeMs COCY-
lecTsoBann ¢ uapamu, a TapkBuHuA [OpAOro usrHanu nuib okoso 450 r.
[0 H.3. KoHeuHo, Teopusa lbepcTaja, Kak BecbMa y6efuTenbHO MNoKasan
M. MannoTuHo®, HecocToATenbHa. Miges 0 MepBOHAYanbHOM CYILECTBOBA-
HUKW praetor maximus He MeHee y6efuTenbHO Oblfa MOABEPrHyTa KPUTUKE
X.-K. Puwapom, pokasaBliMM, u4TO TaK MOOYEPEAHO Ha3biBanCA KaX.blii
13 [BYX KOHCY/NOB B MEpPUOJ OCYLLECTBNEHWNA UM BEPXOBHOI BnacTu®.

Han6onee 06bEKTUBHYIO U (PYHAUPOBAHHYK KPUTUKY CKEMTUYECKNX
B3r/I0B YUYEHbIX HAa [JaHHble aHTWYHOW Tpaguuuu 06 YCTAHOBIEHWUU KOH-
CyNbCKOW (hOpMbl MpaBieHWUs [aeT UTanbsHCKWIA ucTopuk npaBa C. ToHAO.

! palmer R.E. The Archaic Community of the Romans. Cambridge, 1970. P. 220 f.;
Guarino A. La rivoluzione della plebe // Le origini quiritarie. Raccolta di scritti romanistici.
Napoli, 1973. P. 107-120.

2 lhne W. Romische Geschichte. Vol. I. Lpz., 1868. S. 68 ff.

® SchweglerA. Romische Geschichte. Vol. 1. Tiibingen, 1869. S. 92 If.

“DeMartinoF. Storia della costituzione romana. Vol. I. Napoli, 1977. P. 236 ss., 247 ss.

® Mazzarino S. Dalla monarchia alio stato repubblicano. Catania, 1945. P. 84 s.; De Sanc-
tis G. Storia dei romani. VVol. I. Firenze, 1956; Devoto G. Gli antichi Italici. Firenze, 1967. P. 218.

6 HeurgonJ. The Rise of Rome to 264 B. C. Batsford, 1973.

" Gierstad E. Legends and Facts of Early Roman Histoiy. Lund, 1966. P. 49-61.

& pallotino M. Fatti e legende (modeme) sulla piu antica storia di Roma // Studi etruschi.
Vol. 31. Firenze, 1963. P. 72.

° Richard J.-Cl. Les origines... P. 472. Cm. Tarke: MomiglianoA. Le origini della repub-
blica romana // Rivista storica italiana. N 81. 1959. P. 26. O630p 1 KPUTWKY pas/U4HbIX B3r/s-
[10B Ha praetor maximus cM.: GuarinoA. Praetor maximus // Labeo. N 15.1969. P. 199 ss.
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Mpexae Bcero oH cnpasea/nBO OTMeYaeT, YTO cobbITMA 509 r. A0 H.3. Heob-
X0AUMO paccmatpusaTb B 06LLEM MCTOPUYECKOM KOHTEKCTE MOAUTUYECKON
uctopum Ntanum koHua VI B. A0 H.3. A rNnaBHbIM B 3TOM KOHTEKCTe Obln
pagukanbHbIi ynagok NOAUTUYECKOrO BAUAHWA 3TPYCKOB B LEHTpanbHOM
Wtanun'®. CneposaTensHo, M3rHaHme Lapeii aTPYcCKOii auHacTum u3 Puma
UMeHHO B 509 r. [0 H.3. OTHIOAb He BBLIMAAUT AaHAXPOHW3MOM W BMOJSHE
BNUCbIBaeTCA B O6LENTANNACKNIA CTopuyeckunii KoHTekcT. [danee C. ToHAo
O0TMeYaeT, 4YTO BHE BHMMaHWSA COBPEMEHHBIX YYeHbIX OCTancs TOT BecbMa
BaXKHbIi (pakT, 4TO CMeHa BNacTU He Oblna YNCTO CTUXUIAHBIM SBAEHWEM, HO
6blna Bbl3BaHa TakXe npefBapuTenbHbIM AekpeToM ceHata (Dionys. 1V. 84.
2-3), YTBEpPXAEHHbIM 3aTeM PUMCKUM HapoAOM Ha KYpUaTHbIX KOMMULMAX
(Dionys. 1V. 84. 3; cp. Dionys. 1V. 71. 5-6; IV. 75. 1; IV. 78. 1)". U3 aToro
(hakTa TOHAO fienaeT BbIBOJ, YTO M3 TpexX BMAaCTHbIX WUHCTUTYTOB, T.e. Lap4,
ceHata W HapofHoro cobpaHus, fBa MNOCNEAHUX MPOLOMKANU 3aKOHHO
(yHKUMOHMpOBaTb. Bonee TOro, nepBble PUMCKME KOHCYNbl [eiACTBOBanu
CTPOro B pamMKax LapCKMX 3aKOHOB, MMeHHO TapksuHus [opgoro cnpasej-
NMBO 06BUHAS B X HapylleHnn'?. [eiicTBUTENbHO, yXe Mepsble LeHTypuart-
Hble KOMMLUKU O BbiGOpax KOHCYNOB 6bliy MpoBeAeHbl B COOTBETCTBUM C
KoMMeHTapuamn uapa Cepeus Tynnus'®, ga n MHOrve gpyrue 3akoHbl nep-
BbIX Liapei, KaK Mbl YBUAUM HWXe, 6blIM BOCCTaHOB/IEHbI MEPBbIMU KOHCY-
namu, a He OTMeHeHbl. CrefoBaTeNnbHO, B COOTBETCTBMU C aHTUYHBLIMU aBTO-
pamMmy Heob6XxoAMMO TpakToBaTb COObITMA 509 . A0 H.3. Kak BOCCTaHOBNEHWe
3aKOHHOCTW BNacTW W MOAYMHEHME ee MUCAHOMY 3aKOoHY. WHorga yyeHole
roBOpsAT, HA060POT, O NONHON OTMEHe BCEX LaPCKMX 3aKOHOB B 509 r. Ao H.3.
B CWy 3aKoHa TpubyHa Lenepos, CCbiNasicb MPY 3TOM Ha 3HAMEHWUTbIA OT-
PLIBOK W3 PUMCKOro topucta lMomnoxus®® OpgHako TMOMMOHWIA, Kak 3TO
ByaeT noKasaHo HukKe'®, roBOpPMT B 3TOM OTPbIBKE O COBLITUAX 471, a He

™ TondoS. Profilo.P. 134,

" Ibidem.

12 Nnomneuii FannkapHacckuii (IV. 43. 1-2; V. 80. 2-3) NNLLET 0 He3aKOHHOI y3ypnauum
TapkKBUHMEM BacTW U 06 OTMEHe UM MpeablAyLLMX LapCKMX 3akoHOB. Cp. Liv. 1. 49. 3.

BLiv. 1. 60. 4: Ex commentariis Ser. Tulli...

“pomp. D. 1. 2. 2. 3: Exactis deinde regibus lege tribunicia omnes leges hae exoleverunt
iterumque coepit populus Romanus incerto magis iure et consuetudine aliqua uti quam per latam
legem, idque prope viginti annis passus (Mo U3rHaHWW Lapeii B cuiy 3aKoHa TPUOYHOB BCE 3TK

3aKOHbI noTepann cuny, VIpI/IMCKMI7I Hapoa CHOBa Hauvan 6onee nonb3oBaThCA HeonpeaeneHHbIM
npaBoOM N HEKOTOpPbIM ob6blyaem, uem M30aHHbIM 3aKOHOM, W TakKoe MNoNo>KeHne CyllecTBoBasno

6kono 20 neT).
'"cm.2.1.3.
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509 r. go H.3. Xenas ncnpasuTb 3TO JoCafjHOe HECOOTBETCTBME, HEKOTOpPbIE
yuyeHble faxe ynuumnu MomnoHusa B apuimeTnyeckoi owwnbke, 3aMeHuB
faty «3a XX net» (4o npuHATMA 3akoHoB X1l Ta6nuu) Ha «3a LX net»'®,
Tem He MeHee MHe AymaeTtcs, 4TOo [TOMNOHMIA MNpeKpacHO 3Han pasHULy
Mexay [ABajuaTblo U LWECTbIOAECATbIO rofamMu, COOTBETCTBEHHO CrefyeT
rOBOPWUTb O HEMpPaBWUIbHOM NMOHWUMAaHWW W HEBEPHOI TPAKTOBKE HEKOTOPbIMM
YYEeHbIMU [laHHbIX 3TOr0 3HaMEHWTOro PUMCKOro lopucTa.

Boob6le, cnefyeT ckasaTb, 4TO [LpPEBHEPUMCKME UCTOPUKM €AMHOrNACHO
yTBEPXAalOT MPEeeMCTBEHHOCTb Mepexoja BAacTUM OT Lapell K KOHcynam.
Tak, LiMLepoH nuweT, 4To «KOHCYNbl 06Nnafann BNacTblo MO BPEMEHU NULLb
rofi4HOI, HO MO ee xapakTepy W npaBam uapckoi» (Cic. De rep. Il. 56).
B ero «mpeanbHbIX» 3aKOHaX KOHCY/bCKas BNacTb OXapakTepu3oBaHa cCrie-
gywouwmnm obpasom:

«Llapckum umnepuvem pga OyayT obneyeHbl 4BOE, M fAa Ha3blBalTCA
OHW OT cnoB "uaTu Bnepegu”, "cyauTtb", 'coBeToBaTb" - MpeTopamu,
CyAbsMU, KOHCynamu. B noxofe fa o6nafat0T OHM BbiCWIMMUK MpaBamun u
[a He MOAYMHAITCA OHM HUKOMY. BbICIIMM 3aKOHOM fAa OyfAeT Ans HUX
6naro Hapoga»'’.

Takum o06pa3om, LinuepoH npamo HasbiBaeT BOEHHYIO, CyAebHyl0 W 3a-
KOHOAATeNbHYO BNacTb KOHCYNOB «UapCKuUM umnepmem». O 6AM30CTU KOH-
CY/IbCKOTO MMMNepus K LLapcKoMy roBopsAT Takxe u Momnouwuii (D. 1. 2. 2.
16), v ineuin (Liv. 1. 1. 7; 111. 9. 3; IV. 2. 8; VIII. 32. 3), u MHOrune agpyrue
aHTWYHble aBTopbl'®. Monn6uit e BOOBLIE MULIET, YTO «eCAM Mbl COCPEo-
TOYMM BHMMaHWE Ha BaCTU KOHCY/NOB, TO rOCYJapCTBO MOKaXeTcs Ham
BMOJ/IHE MOHAPXMYeCKUM U Lapckum...» (Polyb. VI. 12).

HemanoBaXHbIM M3MeHeHMEeM B XapakTepe Bbiclieid Bnactu B 509 .
[0 H.3. ABNAeTCA 3aMeHa eMHONMYHOW BNacTM Ha KonnermanbHyt. HekoTo-
pble COBpPEMeHHble WCCMef0BaTeNM CUMTAKOT, UTO KOA/JeruanbHas BnacTb
ABNAETCA M306peTeHMEM PUMMAH 3MOXU Pecny6/iMKM W He UMeeT HUKAKUX
6/M3KMX aHanoros. VIMeHHO oTctofda U NosiBUNachL B uctopuorpagpum nages o
TOM, 4YTO MepBOHAYaNbHO Lapckas BnacTb Oblna 3aMeHeHa Ha BfacTb efuHo-
NINYHOTO ,qI/IKTaTOpalg. [eicTBUTENbHO, €ro BnacTb HepeaKo CpaBHMBanach

6 ZumptA. W. Das Criminalrecht der Romer. Vol. 1/1. Berlin, 1865. S. 144.

7 Cic. De rep. Il. 56: Regis imperio duo sunto, iique a praeeundo iudicando consulendo
praetores iudices consules appellamino. Militiae summum ius habento, nemini parento. Ollis
salus populi suprema lex esto.

®Dijonys. VII. 35. 5; IX. 45. 1; X. 34. 4; Ampel. 50; Strab. VI. 4. 2.

“IhneN. Op. cit. S. 68 ff.
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no o6beMy M Benuunio ¢ uapckoid. Mpu ero n3bpaHun BCe Mpoyne mMaruct-
paTbl cnaranm CBOW MOMHOMOYMA, OH OAWH BEPLUUA CY[L Haf pUMASHaAMU, W
He 6bIN0 Mpasa anennauuyM Ha ero NpUroBop. Ero MHCUrHUKM TakXe Hepeko
npupaBHMBaOTCA K Lapckum. Tak, MoaHH Jing (De mag. |. 36) nuwet: «Bce
3HaKM LapcKol BnacTu, 3a WCK/KYEHWEM KOPOHbI, 6blM B pacnopsXeHun
aukrtatopa: 12 cekup, NyprnypHas MaHTus, TPOH, KOMbSA U BCe WHCUTHUK, NO
KOTOPbIM Yy3HaBanucb Lapu». 3fecb y Jinga cofepxuTtcs npoTusopeyne ¢
OnoHucuem (X. 24. 2), cornacHo KOTopomy y Auktatopa 6bi1o 24 nukropa ¢
cekupamm un acumamu. 3ITO NPOTMBOPeYne MOXKET OblTb 0O6BACHEHO Tem,
4TO MepBOHAaYanbHO y AMKTaTopa AelMCTBUTENbHO 6blN0 NUWb 12 NWKTOPOB,
a BnocneacTeum ctano 24%°. B MOAUMHEHUM Yy HEro HaxOAMCA HauanbHUK
KOHHWLbI, KOTOPbI MOMUMO 06bIYHbIX CMMBOJIOB BNAacTW Kypy/lbHOrO Maru-
cTpaTa 06nMagan Takxe ANMHHbLIMU ManKaMu BpoAe KOMWHM, KOTOpble TOpXe-
CTBEHHO HECNN Mepej HAM NOAOBHO KOHCYNbCKMM (hacumam?,

NTak, 06bem BnacTu guKTaTopa BMOJHE COMOCTaBUM C LLapckoli BNacTblo,
HO NUWb C OLHUM BeCbMa BaXHbIM 0TaMumeM. [ukTaTtypa 6blia aKCTpaop-
[LUHapHOW, a He NOCTOAHHON MarucTpaTypoii, n gnkTatop Bcerga usbupancs
NMWb ANA OAHOM y3KOW, KOHKPeTHOM uenu, No WCMNOSIHEHUU KOTOpoid OH
0653aH 6blA CNOXMUTL CBOM MONHOMOUMAZZ, OrpaHWuYeHus BbIMM N B CPOKE -
He Gonee 6 MecAUeB®®, a BO MHOMMX Clyyasx pedb Wna Auwes 06 1-3 gHax?.
K ToMy Xe Tpaguumsa TOUHO DMKCMpYeT aaTy nepBoit guktatypbl - 501 r. go
H.3., T.e. uepe3 8 fieT nocne W3rHaHua Lapeli n ycTaHOBNeHMs pecny6ankn®,
HakoHel, Ha [OBOA O HeTMNWYHOM Ans WTanum xapakTtepe KonneruanbHob
BNacTu cnedyeT BO3pasuTb, YTO yXXe POMyn npaBua KonneruanbHo ¢ TUTOM
Tauvem®®. fanee, AuoHucuil u Ninsunit coobLjatoT, YTO He TONLKO B pecny6-
NUKAaHCKOM Pume, HO M B LApcKoM JlaTMHCKWMIA COKO3 BO3rNaBAANCS LBYMSA
npetopamn?’. CneposaTenbHo, B KoHUe VI B. 0 H.3. KOnnernansHas BNacTb
He 6blfa KAKUM-TO HEO6bIYHLIM A8 NaTUHOB U PUMASAH fBAeHUeM. K aTomy

30/1ro6|(ep ®. PeanbHblid CnoBapb Knaccuyeckux gpesHocTeil. CM6., 1885. C. 396; emeH-
TheBa B.B. Maructpatypa guktatopa B paHHeii Pumckoii pecny6nuke (V—LU BB. g0 H.3.).
fApocnasnb, 1996. C. 37.

2 Lyd. De mag. I. 36: Mepeq HauaIbHUKOM KOHHMLbI HECN AMNHHbIE Nanki 6e3 rpuBhbl.

2 Mommsen Th. Romisches Staatsrecht. T. II. 1. S. 133 If.

% Cic. De leg. I11. 9. Cm. Takke: Tondo S. Op. cit. P. 149.

Liv. VIL 3; VIL. 28; VIIL. 18, VIII. 23; IX. 7.

BLiv. 11. 18. 5; Dionys. V. 73. 1.

* 2| jy. 1. 13.8: commune... regnum duobus regibus fuit. Cp. Dionys. IV. 69.4.
7T Liv. VIII. 3.9: praetores turn duos Latium habebat. Cp. Dionys. I1l. 34.3; V. 61.3; VI. 4.1.
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cnepyet fo6aBnTb, YTO BOOGLLE B apxanyeckoil tanmm v B Jlaunm B 4acTHO-
CTW BOCTAaTOYHO pacrnpocTpaHeHbl ObLIM TakKXe HEKOTopble 06blYau JOpwiA-
CKWUX MepeceneHues, KOTOpble ObINM HebGEe3bI3BECTHbI W PUMAAHAM, Cpeau
KOTOpbIX ApeBHeliwnil gopuiicknif cy6eTpaT Takxe npucytcTsosan®. [Mo-
3aToMy yTBepxfAeHue [OuoHucua anukapHacckoro (IV. 73. 4) o TOM, 4TO
KonnervanbHas Bbicllias cyfebHas M BOeHHas BnacTb Obina 3aMMCTBOBaHa Y
rpeKkoB, MMeeT nog co6ol 4OCTAaTOUYHO Cepbe3Hble OCHOBaHUA.

M3 BCero BbILLECKA3aHHOro MOXHO cAenatb 04uH BbiBo4: B 509 r. Ao H.3.
[eficTBNTENbHO NPOM3OLWI0 pa3feneHne MOAHOMOYWM, OTHOCMBLUMXCA [0
3TOr0 K WHCTUTYTY LAPCKOM BMacTu, Ha BOEHHYK W MOAUTUYECKYK BnacTb
[IBYX KOHCY/NOB W PeNUrno3Hyto BnacTb BepXOBHOro Xpeua. YTobbl MOHATH,
B YeM COCTOSN0 pasnnyme MexXAy LapckolW M KOHCY/MbCKOA BnacTbio, pac-
CMOTPUM HEKOTOPbIE BHELIHNE aTpuByThbl KOHCYNLCKOTO nmMnepns’.,

Hapfo ckasaTb, YTO MoOC/ie U3rHaHUs uapeid B 509 r. A0 H.3. PUMCKME KOH-
CYNbl He COXPaHWUAW MOMHbIA Habop LAPCKUX WHCUTHWIA. WckniouveHue co-
CTaBNAT NNWb Te WHCUIHUW KOHCYNI0B, KOTOPbIE OHW MOnyYanun OT pPUM-
CKOro CeHaTa B cfiyyae Tpuymda 3a 3HauuTeNbHyl0 nobedy Hafg MNPOTUBHU-
KOM. OfiHaKO 3TUMW WHCUTHUAMMW KOHCY/bl MONb30BANNCh TOMBKO BO Bpems
npoBefeHns Tpuymda, Tak Kak MOAHbIA Habop 3HAKOB OTAMYMA B 3MOXY
Pecnybnuku cumTancsd CUMBONOM He Ye/0BEYECKOro, HO 6O0XeCTBEHHOro
npaBa. CornacHo Jlusuio, Tpuymeatop Bbe3xan B Pum ¢ MapcoBa nons Ha
30/10TOI UapCKO KonecHuue, 3anpsykeHHON yeTBepkoif Genbix nowagel, B
o6bnayeHnn KOnutepa Bcebnaroro Benuuaiwero, T.e. onuuetsopsan coboii B
3TOT MOMEHT BEpXOBHOE puMcKoe 60xecTso®’. Bnepegu Hero LecTBOBanu
12 NWMKTOpPOB C Cekupamu W dacumamu, Tonna paboB-BOEHHOMMNEHHbLIX, a
TaKXXe 3axBauyeHHble B BoOMHe Tpoden. Mo cnosam AuoHucusa (Il. 34. 2), cam
Tpuymatop 3amblkaa npoueccuto. B pykax OH fiepXan CKUMeTp, rososa ero
Oblna yKpalleHa 1aBpoBbIM BEHKOM, a €334y Hero ctosan pab, gepxa Haf HUM
LLapCKylo KOpPOHY MW npurosapueas, 4To6bl TpuymdaTtop He 3a3HaBancs,
MOMHS O BPEMEHHOCTM TopkecTsa’'. [oxanyii, felicTBUTENbHO 6bIN0 OT
Yero BCKPYXUTbCA ronose. BeAb B 3TOT MOMEHT OH 6bll He MNPOCTbIM

% pallotino M. Origini e storia primitiva di Roma. P. 104 s., 108.

# MogpoBHee 0 KOHCY/IbCKAX MHCUTHUAX CM. MOK) CTaTbio «ATPUBYTbI BMACTA MarucTpa-
TOB B apxaunyeckom Pume» (IVS ANTIQVVM = [OpeBHee npaso. Ne 3. 1998. C. 49 cn.).

© Cm. nog6opky nuTepaTyphl 0 Tpuymde: Warren L. Roman Triumphs and Etruscan
Kings // JRS. Vol. 60. 1970. P. 59-62.

"' Masik.J1. PumnsiHe paHHeit pecny6nnku. M., 1994. C. 25. Cm. Takxke: Plin. XXXIII. 11;
Zonar. VII. 21; Tert. De coron. 13.
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CMEpTHbIM, HO Kak 6bl camMum HOnuTepoM. WCTOYHWKM MPSIMO FOBOPSAT O
TOM, YTO OH 6bln 06nayeH B ofexay KOnuTepa U UMen BCe €ro 3Haku OTIu-
uns®? BecbMa BaXKHO 3ameuyaHue CepsuA 0 TOM, 4TO NMLO TpUyMdaTopa Tak
e, KaK 1 ero TyHuKa, 6bl10 OKpalleHO B KpacHbIA LBeT. O TOM e roBoput
n ManHnii CTapwwnid, yKasbiBas, YTO KPacHOW Kpackoil OKpaliMBanocb nuu0
fOnuTepa, aTakxe TpUyM(aTOPOB BO BPEMSA UX TPUYM(anbHOro wecTua’,

MbI y>Ke TOBOPUAK Bbille O TOM, YTO PUM/SHE MOHUMANW BOWHY Kak He-
KUl cakpanbHblli pUTyan OUYUCTUTENBHOTO >KEPTBOMPUHOLLUEHWUS. TpuyM-
(hanbHOe LLeCcTBME eCTb 3aK/MHOUUTENbHBIA aKT faHHOTO puTyana. Tpuymda-
TOp, OKpalleHHbI KpacHol Kpackoii, onuuetsopsn co6oit KOnuTepa, oKpon-
NEHHOTO0 KpOBbIO MOBEPXEHHOro Bpara. Cam Tpuymd BKA4Yan B cebs u
pUTyanbHOe OuYWLLEHME MOMKOBOALA W €ro BOWCKAa OT CKBEpPHbI MPOAMTONA
KpoBW. B 4acTHOCTMW, NaBpOBble BEHKW Ha rosoBax Tpuym@artopa 1 BCEX ero

* Tert. De coron. 13: Hoc vocabulum (Etruscarum) est coronarum, quas gemmis et foliis ex
auro quercinis insignes ab love ad deducendas tensas cum palmatis togis sumunt (3T0 Ha3BaHue
(3TpyccKnX) KOPOH, KOTOpble, YKpalleHHble camouseTamu W [y6oBbIMM MUCTbAMW K3 3010T4,!
(pvMnsHe) BMeCcTe C TOroi, BbILUMTOW NanbMOBBLIM Y30pOM, MCNOb30BANM B KauyeCTBE WHCMI-
HWR A0 KOnecHWu, BedoMbIX KOnuTepom).

luv. Sat. X. 38-44:

B TyHnKe FOnuTepa 1 B Tore paclumtoii CappaHCKOM, LLIMPOKOA

CnuLIKoM, B OFPOMHOM BeHLie TaKoro 06xBara, 4To, npaso,

3TaKoMy BeHLY HUKAKOro 3aTbl/IKa He XBaTUT.

[LlepxuT, noTes, ero rocyapcTBeHHbI pab n, 4To6 KOHCyn

He 3a3HaBasncs, CTONT BMECTE C HAM Ha OAHOI KONECHULE;

MTuLy opna He 3abyab Ha>Ke3ne 13 KOCTW CNIOHOBOIA,

Tam - Tpy6aueii, a 34ech - BepeHULel MaYLLYIO0 CBUTY

W nog, y3aLbl NPOBOAALLMX KOHell 6eNoCHeXHbIX KBUPUTOB.

Serv. Eclog. X. 27: Unde etiam triumphantes, qui habent omnia lovis insignia, scep-
trum, palmatam - unde ait luvenalis «in tunica lovis», - faciem quoque de rubrica inlinunt
instar coloris aetherii (OTcloga TakKe ¥ TpUyMaTopbl, KOTOPble UMET BCE WHCUTHWW
OnuTepa: ckuneTp, Mnory ¢ naibMOBbIM Y30pOM; OTCHOAa W BblpadkeHue HOBeHana «B
TyHuke HOnnTepa»; Tak>Ke W MU0 OHM KPacunn KpacHOW OXpoi MO BHELHOCTU LBeTa
HeboXKMTENEN).

® Plin. N.h. XXXIII. 36. 111: Enumerat auctores Verrius, quibus credere necesse sit lovis
ipsius simulacri faciem diebus festis minio inlini solitam triumphantiumque corpora; sic Camil-
lum triumphasse; hac religione etiamnum addi in unguenta cenae triumphalis et a censoribus in
primis lovem miniandum locari (Beppuii, nepeuncnssi asTOPOB, KOTOPbIM CleayeT BEpUTb,
roBOPUT, 4YTO 6biN0 B 06bl4ae B MpasAHWYHblE AHM OKpalUMBaTb KPacHOW Kpackoi nmuo cTa
Tyu camoro HOnuTepa U Tena TpuymgaTopoB; Tak cnpa&lun Tpuymd KamuH. Mo sTowmy |
penuruosHomy obpsgy elle M Ternepb OHa A06aBNfeTCH B Masax [1s pacTupaHnid BO Bpems
TpuymanbHbIX Tpanes, a LEeH30pbl NpedKAe BCero cAalT B apeHay okpacky HonuTepa kpal
Holi oxpoi).

2.1. KoHcynbCcKas BiacTb W BOCCTaHoBneHWe 3aKOHOB Cepsua Tynnms 8 509 . 0 H.3.

BOMHOB KaK pa3 4 Heciu B cebe 3TO OuMlLeHMe, Kak 0 ToM nuwyT dect®, a
Takxe Cepeuit®®. OuucTuTensHbIi 06psaa 3aBepluanca Ha Kanutonum y xpama
FOnutepa Bcebnaroro Benuuaiiwero, rge aTomy 60XKecTBy NPUMHOCUAWCHL B
XXepPTBY TaK Ha3blBaeMble MEPBUHKM OT BOEHHOW Ao6bium (Dionys. Il. 34. 3).
O6bIYHO NpUMHOCKMNACh B XKEpPTBY Takxe M 60/blias 4YacTb MPOBEAEHHbIX B
TpUymdansHOM LLEeCTBUWM BOEHHOM/EHHbIX. 3TO cnedyeT M3 cnoB AMnuaHa,
rAae OH yKasblBaeT, 4To g0 Tpuymda Momnes (I B. 4O H.3.) BCe NOAKOBOALbI
MMEHHO TaK 1 NOCTynanu ¢ Hauboee MMEHNTLIMU NAeHHbIMK®S.

Takum 06pa3om, BefMKO OblN0 Penrmo3HOe 3HayeHue Kak Tpuymdanb-
HOro puTyana B LeN0M, TaK U BCEX WHCUTHWIA Tpuymdartopa, AenasluinX ero
Kak 6bl FOnuTepom. OueHb BaXHO MOAYEPKHYTb 3TO «Kak 6bl». [0 MOMHOM
naeHTUMKaumm Tpuympatopa ¢ HOnutepom (MaM € uLapem) He XBaTano
TOro, 4to6bl pab, fgepxaBluii c3afM Haj €ro rosoBOI 30/710TOlM 3TPYCCKWMIA
BEeHeL, OMyCTWA ero HemocpeACTBEHHO Ha FOMOBY KOHcyna. OfHaKo, Kak
YK€ 0TMevanocb, 3T0 6blI0 CTpOXKAMLe 3anpeLlieHo CakpaibHbIMU 3aKOHa-
mMn. [JaHHblli 3anpeT obbscHAeTca Yy WoanHa Jluga, KOTOPbIA NuWeT cre-
aywouwee (De mens. 1V. 46): «KopoHa e fiBfseTCH 3HAKOM COBepLUeHCTBa,
KOHEYHO, UMEHHO MO 3TOW MPUYMHE NepBOHa4yanbHO OHAa NpeAocTaBnsfnach
6oram, uapam u xpeuam. OaHako BnocnefcTBun PopTyHa OTHANA KOPOHY Y
My>ecTBa, XpeLbl Xe B MOC/AefytoLine BpeMeHa yKpalwlanyu ronosy BMecCTO
KOPOHbl BOfloCaMK, 06pe3as Ux No Kpyry».

Kak 6bl TO HU 6bl10, PUMASHE NPEKPacHO 0CO3HaBaaW, 4TO rpaHb 3Ta
Mexay 60rom 1 TpuymdaTOpoM BecbMa 3bi6Ka>’, moaTomy, fabbl PopTyHa
He pasrHeBanacb Ha PWUMAAH, WCNOAb30BAMCb HEKOTOPble Marunyeckue

* Fest. P. 104 L.: Laureati milites sequebantur currum triumphantis, ut quasi purgati a caede
humana intrarent Urbem (YKpalueHHble NaBpoOM BOWHbI CnefoBanu 3a Konechuuein TpuymdaTo-
pa,, 4TOBbl OHWM BOLWM B IOPOA KaK Bbl OUMCTMBLUMCL OT YENOBEUECKON KpoBM).

** Serv. eclog. VIII. 12: Curtamen triumphantes lauro coronentur, haec ratio est, quoniam
apud veteres a laude habuit nomen... vel quod semper vireat (Mouemy >ke TpuymdaTopbl
MOKPbIBAKOTCA NaBPOBLIMUA BEHKAMU, 3TOMY eCTb OOBbACHEHME, TakK Kaky ApeBHWX 3TO npo-
130LUN0 OT CnoBa «noxsaax... WM NMoToMy, YTO 3TO Bcerja fjenaeT CUbHbIM).

i App. Mitr. 117: MogHsBwmch Ha KanuTonuii, Momneii He Ka3HWA HUKOTO W3 MNEHHbIX,
nofo6HO ApyruM, CnpasnsBLUAM TPUyMdbl, HO Ha FrOCYAapCTBEHHbI CYeT 0TOCAan WX Ha
POAMHY, KpOMe UL, Lapckoro poda. fja u M3 HUX OAuH TONbKO ApUCTOBY.N Obl HeMe/IEHHO
youT, a BrnocneacTBuM TurpaH. Takos Obin ero Tpuymd.

% Tak, /iusuii nuieT o Tpuymde Kammunna cnegytouee (V. 23. 5-6): CaMoe CUnbHOE Brie-
yaTneHWe NPOM3BOANMA CaM AMKTATOP, BbLEXABLUMIA B TOPOA Ha KOMECHULE, 3anps>KeHHOW
GenbIMU KOHAMU: OH He MOXOAWUA He TOMbKO Ha rpa>kfaHuHa, HO fadKe U Ha CMepTHOro,
(6) 3TK koHM Kak 6bl npupasHMBanM AukTaTopa (Kamunna) k KOnuTepy u ConHuy, 4TO
[lenanc  LepeMOHUI0  KOTLYHCTBEHHOM.
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cpeacTBa. Peub upeT o 301070 6ynne, ABNABLUEVICA HEMPEMEHHOWR WHCUT-

Huell BCAKOro TpuymdgaTopa. 3T0 6bia 30710TOM MOMbIA Wapuk, MHOrga fge-
naswwuifica B opme cepaua. BHyTpb nomewianncb pasfnyHble mMaruyeckme
CpeAcTBa, OTBpALLalLLMe 3aBUCTb 1 310 OT HOCAWMX MXC. TpuymtbaTopsl, a
Takxe AeTu ceHaTopos® Hocunm Gynny Ha rpyan. C ee BBeJeHWEM CBA3aHbI

[iBe NnereHfbl, No OAHOM M3 KOTOpbIX 6ynna 6blna NPUHATA B KayeCcTBE WH-
CUTHWUMN [eTel ceHaTopoB yxe Pomynom (Macr. Sat. |. 6. 16-17), no gpy- i
roin - TapkeuHuem ApesHum (Plin. N. h. 33. 4. 9).

TakoBbl  ObINM  BHEWHWEe aTpubyTbl BMACTU PUMCKUX  KOHCYNOB-
TpUympaTtopos. OHU MOMIN HECKONbKO W3MEHATbCA, OCO6EHHO B KOHLe
Pecny6nmku, 06bI4HO B CTOPOHY YBENUYEHWA MbILHOCTU OfEAHUA TPUYM-
datopa®. OgHako B Mepuof paHHeit Pecny6aMKN OTHOWEHNE K WHCUFHNAM
Ob110 Topa3fo CTPOXe, W BCAKOE OTK/OHEHWE OT BHELWHWUX MPU3HAKOB U
BHYTPEHHEro cMbicia aTpubyTOB BNACTU CYUTANOCh HEAONYCTUMBIM.

HakoHel, nepelijeM K MOBCEAHEBHbIM 3HaKaM OT/IUYUS PUMCKUX KOHCY-
noe. O6 ux BBefeHMn B 509 r. fo H.3. OuoHucwuii ManukapHacckuii nuwet ’

|
I
I
i

cneayouee (I1l. 62. 1-2): «C TOro BpeMeHu 1 10 camoli cMepTu TapKBUHUI
(OpeBHni1) BCcerga Hagesan 30/10TYH0 KOPOHY W BbIWUWTYIO MyprypoM Tory,
BOCCefla/ Ha TPOHe M3 C/IOHOBOM KOCTW, [epXa B pyKe CKUMEeTp U3 C/IOHOBOM
KOCTW, a 12 NMKTOPOB, HOCUBLUMX CEKMPbI U (hacuuu, HaXOAUNUCL NPU HEM,
KOrfia OH BEPLUMA CYf, U COMPOBOXAANu ero, Korga oH yesxan (M3 Fopoga).
Bce 3TV 3HaKWM OTANYMA 6bINN COXPaHEHbl MOCNeAYOWMMN LapsaMu, a nocne

l
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7 ®FMacr. Sat. I. 6. 9 Befp kak npeTekcTa Cy>XWUT yKpalleHveM MarucTpaTos, Tak oyn- L
naykpawaeT noayumslunx Tpuymd. Mpu Tpuymde OHM HOCAT ee Ha rpyau, NnomecTus B Gynny
pasHble CpeAcTBa, KOTOPble OHW CYUMTaM CaMbIMU CUNbHOAEWCTBYIOLMMU NPOTUB 3aBUC-
Tu... ', Plin. N. h. 28. 7. 39: Bnpouem, 6ynna oxpaHseTcs penurueid, n ®dacuyH NuILeT, YTO OHa
ABNAETCA OXpaHUTENeM He TONbKO MafeHbKMX AeTeld, HO TakXke M UMNepaTopoB, KakoBOe
60O>KeCTBO MOYMTAETCY BeCTaNKamMi Cpeau PUMCKUX CBSALLEHHOAEMCTBAN 1 3awpiaeT Ko-
NEeCHWUbl TpuymgaTopos, MofselleHHoe Ha HUX. OHO wucleusier” OT 3asUCTW, a NofjobHOro
pofia BpayebHas Hayka cnosa NpefnucbiBaeT WMEHHO Ha HUX obpawaTb BHUMaHWE, 4TOObI
dopTyHa, KOTOpas ¢ 06paTHOW CTOPOHbI - 3TO Nanay cnasbl, Gbl4ayMUNOCTUBAEHA.

* pint. Rom. 20: x fieT HOCAT Ha Luee yKpallieHne, HasbiBaeMoe Gynnoli no cxoAcTBy C
ny3blpeM, W TOry ¢ NypnypHoii kaiimoit', Fest. P. 32 L.. 3onoTas 6ynna Gblya 3HAaKOM feTel,
HOCALLMX TOry-npeTekcTy, OHa BUCENay HWUX Ha rpyau, MNOCcKonbKy Tak obo3Havaucs TOT
BO3paCT, KOTOpbIA fOMKeH ObITb ynpasuyseM No COBeTY Apyroro (Bedb Gynna HassaHa OT
rpeyeckoro cnosa boule, 4TO no-naTbiHN O3HAYaeT «COBET»), MMOO OHa compukacanacb ¢ TOg
yacTblo Tena (TO eCTb C rpyAbl0), B KOTOPOi NpebbiBaeT NpupogHoe 6Gnaropasymue.

40 Tak, Momneii Benukuii, paséus uaps MuTpugaTta, YCTPOMA HENOMEPHO MbILIHOE
TpUyManbHOe LIeCTBME, CaMm 061auMBLUMCL B OAeXAbl Laps AnekcaHgpa MakefoHCKoro

(App. Mitr. 117).

2.1. KoHcynbcKas BlacThb WM BOCCTaHoBAEHWe 3akoHOB Cepeua Tynnus B 509 r. A0 H.3.

M3rHaHUA Lapeli TakxKe U eXerogHbIMU KOHCYNnaMu, - BCE, KPOME KOPOHbI U
nypnypHoi MaHTUW. Y HuUX 6bIAU 0TO6paHbl TONMbKO 3TW (3HakW), cCYMTaB-
Lecs CAULIKOM HempUCTOMHbIMU 1 BO36YXAAKOLWMMN HEHABUCTb. TOMbKO
Korga oHu ¢ nobefoil BO3Bpaw,anuMcb C BOMHbI W ygoCTauBanuCb CEHaTOM
Tpuymda, OHW He TONMbKO MMenu 3010TOM BeHel, HO W o0bBnavanucb B Myp-
NYPHYI0 MaHTUIO».

MpUYnHY M3MEHEHW, NpouCWeWNX C LAPCKUMN WHCUTHUAMU Npu Me-
pexofe ux K KoHcynam, AuoHucuii onuckisaet (IV. 74. 1-2), BKnafbiBas 3T0
B yCTa NepBOro pPUMCKOro KoHcyna - bpyTa: «W/ BBUAY TOr0, 4TO MHCUTHWUMK,
KOTOpble 6bINN NpefocTaBfieHbl LapsM, BeCbMa MHOTOYUC/IEHHbI, A Nonarao,
YTO eCNN KakWe-TO W3 HUX TATOCTHbI B30PY W HEHABWUCTHbI MHOTWM, TO Mbl
OO/MKHbI U3MEHUTbL 3HaYeHWe Of4HUX W3 HUX W NUKBUAWPOBATL Apyrue (s
UMel0 B BUAY W CKWUNETPbI, U 30/10Tble KOPOHbI, U MypnypHbIE WU BbIWMNTbIE
30710TOM MaHTWUMK), 38 UCKNKOYEHMEM ONpefeneHHbIX MpasfHUYHbIX Cnyyaes
1 TpuymMdanbHbiX npoueccuil, korga npaBuTenyu NpUCBOAT WX pagu nouymTa-
HUA 60roB; Beflb OHW HWKOrO He OCKOpP6AT, ecnu OyfyT ynoTpebnaThea peg-
Ko. {1 fymato, 4TO Mbl AO/KHbI OCTaBUTb MY>Xam TPOHbI U3 CNOHOBOMA KOCTH,
Ha KOTOpbIX OHW OyayT BOCCedaTb, Beplua Cyf, a Takxe 6enble mMaHTuUW,
OKallMneHHble Mypnypom, BMecTe C 12 cekmpamu, KOTOpble HeCyT nepef
HUMW, KOTJa OHW MOABNAOTCA Ha Ny6/nnKe».

TakuMm 06pa3om, M3 TekcTa JIMOHWUCUS ICHO, YTO UMEHHO B Mepuoj npas-
neHust TapkBMHMA [OPAOro U ero U3rHaHUs y pUMJ/ISH Hayano CKNafblBaThCs
HeraTMBHOE OTHOLUEHME K TaKWM 3HaKaM Lapckoli BnacTu, Kak KOpOHa W
nypnypHas MaHtus. K aTomy, noxanyii, cnefyeT NpUcOBOKYMWUTb KOJECHM-
Ly, 3anpsKeHHY0 4eTBepKOl 6e/bix KOHell. OTHbIHE MOA0GHbIE KOMECHMLbI
BEPXOBHbIX MNpaBuTenell MOrnM, 3a PeAKAM WCK/IKUEHWEM, 3anpsaratbes
Wb My/faMu, KOHCY/bl Xe nepecenu Ha nowageif. OTcioga HoBoM uHcUr-
HWell KOHCYNOB M MPOUYUX KypY/bHbIX MarucTpaTtoB CTan cepeGpsiHbliA KOH-
CKWii y60p, 0 KOTOPOM ynomuHaeT JSlnsuii®’,

No60oNbITHOE ONMCaHWe KOHCYNbCKUX WHCUTHWIA paeT WMoaHH Jlng (De
mag. |. 32): «benble, foxoaawme Ao nNaT neHynsl (nnawwu. - JIL.K.) n wwupo-
Kne Konobbl (TYHUKM C KOpPOTKUMW pykaBamu. - JI. K.), MO CpaBHEHUIO C
neHynol Hagnexawmm obpasoM NogHATbIE BBEPX K nfevam (Bedby NeHysbl

4 Liv. XXVI. 36: (5) Mbl, ceHaTOpbl, 32BTpa >ke 0T/AafuM B KasHy BCe Halle 3010T0, Ce-
pebpo M MefHble AeHbIM: MyCTb Ka>KAbIA OCTaBUT MWWb NO KOMbLy cebe camomy, >KeHe W
feTam, fa bynny CbiHy, fa eLle dKeHe 1 [oyepn Mo yHuuW 3010Ta; (6) Te, KTO 3aHuman Ky-
pynbHble AOMXKHOCTU, MYyCTb OCTAaBAT cebe cepebpsiHblii KOHCKMI y6op U (yHT cepebpa Ha
COMOHKY U OMI0A0 ANA NPUHOLLEHNS 6oram.
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nypnyp 6bin Ha KaXA0M W3 Mey cnepefun, ay Konobbl - c3agn), 6enble caH-
fanun (Befb KOXY puMAasHe HasbiBanu aluta oT KBacuoB, TakK Kak KBaclbl y
HUX HasbiBaloTCcAa alumen) u 6enblii OTTUCK M3 NbHa Ha NpaBoi pyke (Ha
CBOEM fA3blKe OHW Ha3blBanu ero wappa u faciola, Tak Kak NMLO Ha3biBaNOCH
ummn fades) 6bIAM MHCUTHUAMMU KOHCYN0B. OHM UMENW TakXKe HecOMble Bre-
peau HWX W MOAHATbIe BBEPX CEKMPbI W TOAMY MYXeW, Hecywmux dacuymmn (1
noAo3peBato, YTO 3TO MOLW0 OT AukTatopa CeppaHa Wan OT TOrO, YTO CeKU-
pbl 0603Ha4Yann BNacTb), U BLOGABOK KPecno W3 CAOHOBOA KOCTW (pUMAsHE

Ha3blBaloT ero sella)».

N3 npuBefeHHbIX TEKCTOB CMEAyeT, UTO KOHCY/bl MOMEHAAN NYPNYpPHYHO
MaHTMIo-Tpabeto Ha 6Genblil Nnal, NUWb 0TOPOYeHHbIA NypnypoM. O6paua-
eT Ha cebs BHMMaHWe ynoMmuHaHWe Hekoell 6enoil NOBA3KWM Lwappa Ha npa-
BOV pyke. CnoBoM Lwappa pumasHe 06bI4HO 0603Ha4anu MAaToK MAW CUr-
HanbHoe nonoTHuwe. C [pyroil CTOpoHbl, 3Tumonorua Jiuga faciola ot
fades (nMuUO) yKasbiBaeT Ha TO, YTO MOBA3Ka Oblna Kak Obl OTANYUTESIbHBIM
3HaKOM KOHcyna.

Llapckas KOpOHa, TPOH, NypnypHas MaHTWs Lapei ywWwauW u3 noBCeAHEB-
HOM aTpubyTWKW BNacTu. BaXKHble W3MEHEHMA KOCHYNWCb U (hacuueB. Yxe
nepBble KOHCY/bl BBEW B 00blvaid, 4TOObLI B 4epTe ropoja cekmpbl B thacLm-
AX UMEeNU NUKTOPbl TOMbKO TOr0 KOHCYfna, KOTOPbIA B Tekyllem Mecsue
ocywecTBnsfeT cyfebHylo BnacTb. JIMKTOpbI BTOPOro KOHCyfna UMeNu nullb
dacuun u 6ynasbi*?. 3aTem, yxe B nepsble roabl Pecny6ankn koHcyn Bane-
puid nowen ewie ganblie, Boo6LLe 3anpeTnB KOHCY/bCKUM IMKTOPaM B yepTe
ropoga umeTh npu cebe cekupbl’’. [abbl NOAYEPKHYTb, Y4TO TONLKO Hapof

'”Dionys. V. 2. 1: Korga ><e OHW 3TOyupeannu, TO, onacasch, Kak Obl He BO3HUKNO Y MHO-
rMX HecnpaBef/MBOe MHeHVe O HOBOW BnacTu, OyATO BO rnase opofa okasanoch fga Laps
BMECTO OfHOr0, TaK WK Ka>KAblii U3 KOHCYNOB, Kak W Lapu, WMeeT No 12 cekup, KOHCynbl

I
peLwunnn 0CBOﬁO,qVITb rpa>kgaH 0T CTpaxa W YMEeHbWNTb 3aBUCTb K BNnacTW, NOCTaHOBMB gl,
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HECTW nepef OAHUM U3 KOHCYnoB 12 cekup, a nepeg ApyruM - TONbKO hacuuu, WUMeroLpecs y
12 AMKTOPOB, Kak pacckasbiBaloT HeKOTOpble, W Gynasbl; U NPOU3BOAUTL Nepefady Cekup I
NnooYepeaHO Ka>kAbli Mecsl, pacnopsi>asch umu nonepemerHo; Cic. De rep. 1l. 55: i BoT t
My6nukona, npoBefs 3TOT 3aKOH O MPOBOKAUMKM, TOTYaC >Ke Befen yopaTb Cekupbl W3 nK-
TOPCKNX CBA3OK... [lybnukonaycTaHoBMA NepBblii, 4YTOObl MIMKTOPbI, KOTOPble LIECTBOBAMN
neped KOHCynamu, KadKblii Mecsil, Nepexoaunu OT OJHOTO M3 HWX K Apyromy, Aabbl npu cBobope
[ Hapofja 3HaKoB MMMepust Obl10 He 6OMbLUe, Yem WX 6biNo NpU LapcKoi BnacTw.

“ Dionys. V. 19. 3: V>kenas, 4T06bl NNe6C NOMYYMN HafeXKHOe pydaTenbCTBO CBOell CBO-
6ogbl, Banepwii yopan u3 chacumii cekupbl, W'y NOCAEAyHOLMX KOHCYNOB yCTaHOBUACH 06blyai,
COXPaHMBLLMIACA 1 B Halle Bpems, 4YTO06bl, HaxXOAACb BHe Opofa, KOHCYMbl MONb30BANNCH CEKW-
pamu, a BHyTpwW Opoja OrpaHUMuMBaNIMCL OAHUMM TOMLKO hacLmsmu.
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2.1. KoHcynbCcKas BnacTb WM BOCCTaHOBMEHWe 3aKoHOB Cepsust Tynima B 509 r. A0 H.9.

MMeeT NpaBO BbIHOCWTb PelleHne O CMEPTHON KasHW 1 Haka3aHuW po3ramu u
ABNIAETCA BbICLIEN anennsauMoHHOW WHCTaHuuen, Banepuii BBen B 06blyail
onyckaTb acuuu nepes Hapogom*. B nocnegytouwem Boo6lie BOWNO B
06blyall onyckaTb acuum, y6upaTb CEKMPbI U CHUMATb KypyflbHOE Kpecno ¢
TpnbyHana B Tex Chy4asX, KOrAa HWXeCTOALWMIA KypynbHbIA maructpart
BCTpeYancs C BbICLIMM, MPUYEM 3TO KacanocCb, Hampumep, W TexX Cly4aes,
KOrfJa CbiH, 06/1eUeHHbIN BNacTbi0, BCTpeYan CBOEro oTua UM Matb™.

WTak, nogsefeM HeKOTOpPble WTOrW. [NaBHbI BbIBOA, KOTOPbLIA NO3BONSA-
eT cfenatb 0630p AaHHbIX UCTOYHUKOB, 3aK/l04aeTcs B TOM, YTO €C/iM ApeB-
HelilMe WHCUIHWM uapeii 6bliM 06yCNOBAEHbI CakpaibHbIM XapakTepoMm
npeAcTaBneHnil pUMASH ApeBHelieil anoxmu 06 aTpubyTax BnacTm, To ¢
M3MEHEHMEM XapakTepa FoCyfapCTBEHHON BnacTu npowsowna (opmanusa-
uns ee atpnbyToB. CakpanbHblii XapakTep NpeacTaBneHuii puUMAsH 0 BNacTu
COXpaHWUNCA U B PecnybiAMKaHCKYl 3MoXy, OAHAKO Ha CMeHy HemocpencT-
BEHHOW Maruy CYMBOJSIOB BNAacTW MOCTENEeHHO MPUXOAUIO0 OCO3HAaHWE peab-
HOW CWMbl cCaMoi BNacTW, a pofib MHCUTHWIA cTana OTXOAWTb Ha BTOPOW NnaH,
npeBpaliascb MMEHHO BO BHELIHWE MNPW3HAKW OTAWYUA B COBPEMEHHOM
NOHUMaHMM 3Toro cnoea. OrpaHWYeHHble UHCUTHWW KOHCY/NOB CTand CUM-
BOJIOM YenoBeyeckoro npasa (ius), a MOMHbIA Habop BHELWHUX aTpuMOyTOB
BNACTW CTan CUMBONOM NULb 60XecTBeHHOro npasa (fas).

OfHaKo OrpaHu4YeHUe BbICLUEH BNAaCTU KOCHYNOCh He TOMbKO U3MEHEHWi
BHELUHE aTpubyTuku. 3aKkoHbl, BBEAEHHbIE MEPBbIMU PUMCKUMU KOHCY/a-
MU, U3MEHMW/IN U BHYTPEHHIOW CYLLIHOCTb BbICLUETO UMMEPUS.

* Cic. De rep. 1. 31. 53: My6nuit Banepuii Benen nepsblii ONyCTUTb IMKTOPCKAE CBA3KY,
KOrfia Hayan roBopuTb Ha HapoAHOW cxofke.. OH >Ke... BHEC HapacCMOTPeHWe HapoAa 3aKoH,
KOTOPbIA 6GbiN NEPBLIM MPUHAT LEHTYPUATHLLUM KOMULMAMW, O TOM, 4TOObl HU OAWH Maru-
CTpaT He MMen mpasa BOMPEKU MPOBOKALMM HW Ka3HWTb PUMCKOrO rpa>kpaHnHa, Hu HakasaTb
ero posramu.

“ Dionys. VIII. 44. 2: Ho Korga OHu 6biin NOGAM30CTH, OH PELNA BIATY U3 nareps ¢ He-
CKOMbKUMU CBOUMM IOfibMI U BCTPETUTb CBOK MaTb, NPEX/E BCEro npukasas CBOUM UKTO-
pamybpaTb CeKkupbl, KOTOpble 06bIY4HO HOCWM MNepef BOEHaYabHUKaMK, a Korga mofollen K
mMaTepu - OnycTUTb (hacumn. STOT 06blyaii cobnoganca pumMasHamu, KOrfa HUXKecTosLme
mMarucTpaTbl BCTPeyaau BbILLECTOALMX, YTO NPOUCXOANT elle M B Hawe Bpems. CM. Takxke
Dionys. VIII. 53. 3: ... OH npuKa3an ybpaTb CeKMpbl U ONYCTUTbL (hacLum, a ero Kpecno CHeCcTu

c Tpm6yHaJ'|a M Pacnono>kKnMThb Ha 3emMne, WU 3TO KacaeTcCa APYrMx puTyanos, KOTOPbIMU OT-
[alTCA NoYeCcTU BbICIUIMM MarucrTpaTam...

“ 3TM npepcTaBNeHNs BbINN CPOAHM MUPOBO33PEHMIO MHOTVX HapOAOB Ha CTaaun Pasno-
XEHUS1 NepBOBLITHOrO CTPOs U (HOPMMPOBAHWS rOCYAApCTBEHHOCTU. TO 6bina 3Moxa, Korga
Marnyeckas cuna Belueid, Tem 6Gosnee aTpUBYTOB BNAacTU, BOCMPUHUMANACh YyTb /M He Kak
HeMocpeACTBeHHas MaTepuasbHas cuna.
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2.1.2. 3aKOH 0 LapCKOi BNacTu

Mpexpae BCero crnefyet roBoOpuTbL O CakpasibHOM 3aKOHE MepBOro KOH-
cyna FOHus BpyTa, cOrnacHO KOTOPOMY MPOKAATWIO MOABEPrancs BCAKWI
PUMCKUIA TpaXXAaHWH, 3amblCIUBLUNIA BEPHYTb K BAacTW Lapckuii pog Tap-
KBMHMEB. BOT uTo nuweT 06 3TOM 3akoHe Jlueuif: «CHauvana (BpyTt), uTto-
6bl Hapog, XaAHblii K HOBOOGpeTeHHOI cBo6OAEe, W BMOCNEACTBMM HE MOT
ObITb NpenblieH yroBopamu uau papamu uapeil, npuBen rpaxgaH K KnaT-
Be, UTO OHUM HMKOTO He NoTepnaT B Pume uapem»*’. [nowucult gononHaet
3T0 cooObUleHMe TeM, YTO KNATBA PacnpocTpaHAnacb He TOMbKO Ha caMux
MPUCATHYBLUMX TpaXAaH, HO M Ha WX geTeil n notomkos (Dionys. V. 1.3).
Mpuuyem TpaguuMOHHAA cakpanbHas CaHKUMA sacer esto obpekana BWMHOB-
HOTO U BeCb €ro poj Ha NMpUHeceHue B XXepPTBY WNM A0OPOBONbHOE U3TrHa-
HUe, a MMYLLECTBO MUX KOH(MCKOBANOChL M NepefiaBanocb ANS XepTBONPU-
HOWeHNA B Xxpambl. B cnyyae ¢ umywecTBOM TapKBMHWEB MNPOU3OLLIO
HECKO/IbKO WHaye. 3HayuTesnbHad ero 4acTb 6blna He NPOCTO KOH(MCKOBa-

Ha, a po3fgaHa pumckomy nnebey (Liv. Il. 5. 2; Dionys. V. 13. 2; Plut.
Poplic. 8). Lapckoe e nmeHue (MapcoBo nosie) cTano mMecTtom npOBe,qe-
HUA LEHTYPMaTHbIX HapOAHbIX COBPAHUIT U BOEHHbIX YNPaXHeHUR™". [ew-

CTBUIO [@HHOTO 3aKOHa MOABEPrAWCbL W [eTu camoro bpyTa, u Becb pof
BTOpOro koHcyna TapkBuHua KonnatmHa (Dionys. V. 9-12). Mpuuem B
cnydae KasHu pgeteil BpyTa v nnemaHHUKOB TapkBuHUA KonnaTuHa, yu4a-
CTBOBABLUMX B 3aroBOpPe O BO3BpALLEHWU ULaps, YeTKO NpocnexusarTcs
[iBa BapuaHTa OfHOW WM TOM Xe CaHKUMKM 3akoHa. B cnyvae ecnu npuroso-
peHHble NOABEPranncChb Ka3HW CO CTOPOHbI CaMoro ux oTua, BO BAacTU Ko-
TOPOro OHM Haxogunuck*®, To MMylecTBO pofa, M3 KOTOPOro BbIIN OCYX-
[leHHble, He nojBepranocb KoHduUckauuu. Ecnu e rnaea pofa He y4acT-
BOBaN B OCYLLECTBJAEHUM NPaBOCYAMA, TO CaKpalbHON CaHKLMU sacer esto
noABepranocb ¥ MMyLeEeCTBO poja. VIMEHHO MO 3TO# MpuumHe TapKBUHUMH
KonnaTuH, 3awumiiaBlinit CBOWX MNEMSHHUKOB, 6bll NOABEPrHYT W3rHa-
HUI0, a MMYLLecTBO pofa TapKBUHUEB - KOH(UCKaL UK.

“"Liv. II. 1. 9: omnium primum auidum nouae libertatis populum, ne postmodum flecti
precibus aut donis regiis posset, iure iurando adegit neminem Romae passuros regnare.

deincle quo plus uirium.
Dionys. V. 13. 2. Cm. Takke: HeTywwun .B. Ykas cou. C. 556 cn.

“ Liv. IV. 15. 3: B ropoge... rie CbIHOBbSA L|apCKOil CeCTPbI 1 CNAcLUero 0TeYecTBO KOHC

na 6biav 06e3rnasneHbl POAHLIM OTLOM, KOrAa packpbincs 3aroBop, WMEBLUMIA Lenbio BoccTa
HOBMEHME LApCKON BRacTMW...
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3akoH 6onee 06Lero xapakrtepa, Kacarowuiica BoobLie BCAKOro puMcKo-
ro rpaxgaHuHa, 06BMHEHHOr0 B CTPEM/IEHUW K LAPCKOW Bnactu, 6bli M3faH
KoHcynom 509-508 rr. go H.3. Banepuem My6ankonoii®®. O6 aToM 3aKoHe
Nuenii nuweT cnegytouee: «C Hanbonblel 6narofapHoOCTbiO 6bIIN NPUHA-
Tbl 3aKOHbl (Banepus) o npase XasfioBaTbCA HApofy Ha Maructpatos u o
nocesleHn 6oraMm MMyLLECTBA U CaMOM XXWM3HW BCAKOro, KTO MOMbICAUT O
LapcKoii BnacTu»®l. Yxe 3HakoMas HaMm CaHKLWsA sacer esto 3TOro 3aKoHa He
TpebyeT MNOApPO6GHOrO0 KOMMEHTapus, CAenaHHoro B npeAabigywell rnase.
OfHako B Havane Pecny6/vMKu [aHHasa CaHKUWA MNpeTepnena HeKOTopble

M3MEHEHUs, Ha KOTopble obpallaeT BHUMaHuWe [nyTapx B chefytolieM pac-
ckase 0 flaHHOM 3aKoHe Banepws:

«MonanKona... Ha3Hauu/ CAMLIKOM CTPOroe HakasaHue. OH M3fan 3aKoH,
Mo KOTOPOMY paspeluanoch 6e3 cyfa y6UTb YenoBeKa, 3aMbIC/MBLLETO CAe-
naTbCs TUpPaHOM, NpuueM y6uifua 6bin CBOGOAEH OT BCAKOM BUMHbI, KOfb
CKOpPO MNpeAocTaBAsn [0Ka3aTenbCTBa, y/auuyawliue ybutoro. Begb ecm
HEBO3MOXHO 3aTesBLUEMY TaKOe [efo 0CTaTbCH MOSHOCTbI Hepas3obnayeH-
HbIM, TO BECbMa BO3MOXHO, 4TO, 6YAyuu paso6iayeH, OH NPefBOCXUTUT cyf
u yliger uenbiM N HeBPMAMMBIM, a noTomy [Monjnkona npefocTaBuN MpPaBo
KaX[OMy, KTO OKaXeTCsi B COCTOSIHUM, WCMOAHWUTb Haj MpPecTymHUKOM TOT
NPMroBop, KOTOPOFO MPECTyMeHNe NOMbITaeTc M3bexaTb»*

B wuHTepnpeTauymu lMnyTapxa caHKuua sacer esto 3akoHa Banepus oT-
HIOAb He BLITNAAUT CMATYEHHOW (OpMON, Tak Kak peyb WAET O paspeLleHun
ybuTb MpecTynHMKa 40 CyAa C LeNnbl He NO3BOAUTbL TOMY M36exaTb Hakasa-
Hus, 6exxaB u3 ropoga. B To e Bpems cnefyeT OTMeTUTb, YTO CTpeM/IEHUE K
LlapcKolii BnacTu paccMaTpuBanoCb Kak caMOe Cepbe3HOe roCyfapCTBEHHOE
npectynieHue, oTHocsleecs K paspagy perduellio (Liv. M. 41. 11). B cnyvae
Takux npectynneHunif ewe B uapckuli nepuof Hapoh AnS paccfefoBaHus
npecTynneHns Ha3Hayan ocobyl 3KCTpPaopAMHApPHYI MarucTpatypy - Ay-

% Guti'errez-AlvizF. yArmario. Diccionario de dereccho Romano. Madrid, 1982. P. 431.

L Liv. Il. 8. 2: ante omnes de prouocatione aduersus magistratus ad populum sacrando-
que cum bonis capite eius qui regni occupandi consilia inisset gratae in uolgus leges fuere.

* Plut. Poplic. 12. 1: Ouxco be Jiepi Tawa SrpoxiKoq yevopevot; vopoQettiq ko
pexpiog, ev x¢ pexpico xfjv Xipcopiav |mepexe|vev gypaye yap VOpov aveu Kp'lieax;
Ktelveiv 6i50vxa TtV (Jo\)A,6pevov xupavvelv Kxeivavxa 5e ipovoi) KaGapov ENOI. L.r)™"
ei napaaxoHo Xr> aS|Krpax0| xobq e“eyxoix;. enei yap ob Suvaxov enixeipouvxa
Tr|X1koiixoy, AaQeiv dnavxaq, oMk aSuvaxov 6e xo pfi XaGovxa xou” KpiGfjvai cpGaaai
Kpeixxova yevopevov, flv avaipet x0 a8lkr|pa Kpiaiv npoX"3evv &60xe xd Suvapevco
Kaxa Xc0 &dixobviog.
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YMBMPOB MO FOCYAAapCTBEHHbIM npecTynneHuam (duumviri perduellionis)®®.
Mo Hambonee KpynHbIM M ONAacHbIM 3aroBopam CneficTBME NPOBOAUNN Camu
KOHCYNbl U ceHaT. Tak 6bi10 B 500 r. Ao H.3., Korga TapKBUHUU, pelunB
BOCNO/b30BATLCA TAXENbIM 3KOHOMWYECKUM MONOXEHUEM [OMKHUKOB,
MonbITaNUCb OPraHN30BaTb MATEX C LIeNbI0 CBOEro BO3BpaLleHWs K BacTu
(Dionys. V. 53. 1-4). OpHako fBa PyKOBOAWTeNs 3aroBopa - Aywnaunii n
Mapk TapkKBuHWW, WUCMyrasBlIWCb OTBETCTBEHHOCTW, CaMW [OHEC/NM O roTo-
BALeMCA maTexxe KoHcynam (Dionys. V. 54. 1-3). CeHaT BblHeC npegsapu-
TeNbHbIA MPUroBOpP MO 3TOMY Aeny, O COAepXaHWW KOToporo [JuoHucuii
coobLaeT cnegyotlee:

«KOoHCynbl... npuwnanm B cobpaHue u o6HapofoBann npeABapuTenbHoe
peleHne ceHaTa, KOTopoe 6bl710 cnefytolero (cogepxaHus): "TapKBUHUAM,
COOOLWMBLIMM O 3aroBope, faTb FPaXAaHCTBO W JeCATb ThiCAY Apaxm cepeb-
pa Kaxgomy, a Takxe no 20 akpoB 06LLECTBEHHOI 3eMaW; 3aroBOPLLNKOB
e, CxBaTWB, MpeAaTb CMePTH, ECAM 3TO ByaeT yrofHo Hapogy"»*.

CornacHo 3TOMYy CEHATCKOMY MOCTaHOBNEHUIO MHOrOYUC/EHHbIE 3aro-
BOPLWMKM 66NN 06e3rNaBneHbl IMKTOpaMy NPAMO B HapoAHOM cobpanun™, a
caM Hapoj BBWAY €ro npucyTCcTBMA MpU CTOMb 06MIBHOM KPOBABOM XXepT-
BOMPUHOLIEHUN BbIN NOABEPrHYT PUTYaNny PeNUrMo3HOT0 OunLieHns ™.

B V-1V BB. 0 H.3. 3aKOH O CTPEMJIEHMM K LLapCKOW BnacTh HeogHOKpaT-
HO MPUMEHANCA B peanbHOW >XM3HW. Hambonee M3BeCTHbl Tpu CcyfebHbIX
Kasyca no flaHHOMy 06BUHEHWMI0: ocyXjeHue B 486 r. [0 H.3. 3KC-KOHCYyna
Cnypus Kaccus, youiictso B 440 r. go H.3. Cnypus Menusa n KasHb B 384 T.
[0 H.3. 3HameHWTOro 3awuTHuWka Kanutonua oT rannos - Mapka MaHnus
KanuTtonuiickoro.

* santaluciaB. Op. cit. P. 6.

% Dionys. V. 57." Kai uexa xor>x.. cfoQiq err xflv ‘ekkA/nolav kal to npo-
ponsi-ekua dveyvcooav. fjv 5e xoiovSe- Texptcovioic; pev xoL pryvvaaai xflv éniGeaiv
noAaxelav 5e56a6ca Kai apyoplov (xupiag ékaxépco 5paxn«S ka! kXespa yfjq
6Tuxocha< eiKoat- xolc; 5e pemaxdvxaq xfjg co vco LJocHa” auXAricpOevxag.

2.1. KoHcynbckas BnacTb W BOCCTaHoBAeHMe 3akoHOB Cepsua Tynnua B 509 r. A0 H.3.

HauHeMm c¢ pasbopa cnyyas Cnypusa Kaccus. BOT 4TO MULIET O ero OCyX-
peHun Tut Nlusnii:

«Kaccuid... npukasan BO3BPaTUTb HapoAy [AeHbrU, BbIpYYeHHble OT Mpo-
Jaxu cuunnuiickoro xneba. 9. Ho n aTum nneben npeHebpernm, Kak M3goi,
npegnaraeMoii 3a uapckyto Bnactb. 10. Kaccuid... 6bln 0CYyXAeH W KasHeH...
OrTel, nocne fomallHero pasbuparenscTBa BbICEK €ro U YMepTBUN, a UMYLLe-
CTBO cblHa nocesATun Liepepe... 11. Ho y apyrux nucaTeneii ckasaHo, 4TO
KBECTOPbI... MPUBNEKNN ero K Cyfy 3a rocyfapCTBeHHOE npecTynieHve
(perduellio), Hapof nNpuroBopws ero K CMepTu, a AOM ero no pelleHno Ha-
pofa paspyLueH» ¥,

N3 cnos JInBKA ACHO, YTO CYLLECTBYeT fiBe Bepcumn KasHu Kaccusa: nu6o
caMuUM OTLOM, NGO KBECTOPaMM MO YronoBHbIM Aenam. [N Hac HeT NpuWH-
LUMMManbHOW BaXHOCTW, KTO MMEHHO NpuBeN MpUroBOP Hapoga B MCMOJHe-
HWe, BaXHO NULWb TO, YTO 3aKOHHbIMM ObiNM 06e BO3MOXHOCTU. TMpUMEpPHO
Ty Xe MHGpopmauuo gaet [AnoHucuii ManmkapHacckuil, ogHako OH MpuBO-
[OUT HEKOTOpble WHTEepecHble feTanu B crefytolwem otpbieke (Dionys. VIII.
78. 5):

«KBecTopbl... MPUroBOPUAM €ro K CMepTu... notawms Kaccua Ha Bepluu-
Hy X0/nMa Haf PopyMOM, OHW B MPUCYTCTBUW BCEX COPOCUAN €ro CO CKasbl...
79. 3. Mocne cmepTn Kaccus ero oM CpaBHAIN C 3eM/eid U NO Ceil fIeHb 3TO
MecTO OCTaeTcs NycTbiM... VMmyuecTso Kaccua 6bin0 KOH(MCKOBAHO rocy-
[JapcTBoM, Oyfyuyn NOCBALLEHO B KayeCTBe MEPBMHOK B Pa3finyHble Xpambl,
0C06eHHO - 6pPOH30BbLIE CTATyM C Hagnucamu Liepepe...»

NTak, OMOHWNCMIA YTOUHAET, YTO CMepPTHas KasHb OCYXAeHHoro Kaccwus
6blna ocywiecTBneHa nytem cbpacbiBaHWsA ero ¢ TapneickoW CKanbl W KOH-
(McKauuym MMyLLECTBa B pas/iMyHble Xpambl. He MeHee BaxHyl WH{opma-
unto OuoHucuii gaeT B CBA3M C LPEBHUM 00Obl4aeM MPUHOCUTb B XXEPTBY
6oram He TONbKO Camoro MpecTynHWKa, HO W ero geteil. Tak, OH nuweT
(Dionys. VIII. 80. 1):

«Korga KTo-TO 3agyman npejatb CMepTW TakXe W CblHOBeli Kaccus, ce-
HaTopbl pacueHnnn 3TOT 06blYail KakK >XecTokuid u narybHblidi... W c Toro

% Dionys. V. 57. 4: Korga >ke co6pasluascs TonnayTBepauna NocTaHoBNeHNe CeHaTa,
(KOHCYNbI), NMpUKasas yAaMTb COLIEALUMXCA Ha cobpaHue (ntofeil), 3aTem npu3Banu IMKTOPOB,
BOOPY>KEHHbIX MeYaMyl, KOTOpble, OKPY>KWUB OCY>K[EHHbIX B TOM MecTe, B KOTOPOM Te Obiin

BPEMEHW Y PUMJISH BM/IOTh 40 HALIMX AHEW yCTaHOBW/CS 06bluaii UTO CbIHO-

NS

CXBayeHbl, BCeX (40 efMHOro) mpefany CMepTW. YHUUTOXKUB ra, (KOHCYNbl) Gonblue y>Ke He
NPUHUMaNN HUKaKUX CBEfEHWUI A HM O KOM W3 y4aCTHMKOB 3aroBopa, HO OCBOGOAUAN OT BWHbI
BCEX, M30e>KaBLUMX HEMEeAIEHHOW KasHM, 4YTO06bl BCAKMIA Genopsgok 6bin yaaneH M3 ropoga.

% Dionys. V. 57. 5. Takum BOT CNOCOGOM 6GbIM YHUUTOXKEHbI Te, KTO YCTPOWUA 3aro-
Bop. CeHar e BblHeC pelleHne 0 TOM, YTOObl BCe rpaxjaHe Obinu noAseprHyTbl (06pagy)
oUULLEHNS.
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*Liv. Il. 41. 8-11: Cassius... iubere pro Siculo frumento pecuniam acceptam retribui
populo. 9. id uero haud secus quam praesentem mercedem regni aspernata plebes;
(10) propter suspicionem insitam regni... damnatum necatumque constat... eum cognita
domi causa uerberasse ac necasse peculiumque filii Cereri consecrauisse... 11. inuenio
apud quosdam, idque propius fidem est, a quaestoribus Caesone Fabio et L. Valerio diem
dictam perduellionis, damnatumque populi iudicio, dirutas publice aedes.
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BbA 0CBO6OXAAKTCA OT BCAKOrO HakasaHWA 3a NPecTynjeHus, COBEpLUEH-
Hble UX OTUAMMU...»

M3 atux cnos AunoHWUCKA ABCTBYET, YTO CEHATYCKOHCYNbT 486 r. [O H.3.
BBEN B CaHKLMIO 3akoHa Banepus u B nofobHble caHKUMW [PYTrUX 3aKOHOB
CYWeCTBEHHYI0O MOAM(MKALWUIO, COrNacHO KOTOPO CbIHOBbS MepecTany
HecTU OTBETCTBEHHOCTb 3a MPecTyn/ieHns OTL0B. ITOT CEHATYCKOHCY/bT
KpacHOpeunBO CBUAETeNbCTBYeT 06 3BO/MIOLUM MNpaBa B CTOPOHY MOCTEMNEH-
HOM OTMeHbl POAOBbIX 06bIYAEB KPOBHOM MeCTU, TPEOYHOLWMNX YHUUTOXKEHUS
BCEro NpecTymnHoro pofa.

Ka3Hn no 06BMWHEHWIO B CTPEMIEHUM K LaPCKOW BnacTu, No-BUAMMOMY,
66111 MOABEPrHYTHI WU feleMBupbl B 450 1. go H.3. Mo kpaitHelt mepe J1nBuii
nuiietT 06 3TOM TakK:

«B ropofe, rfe HefaBHO [eLeMBUPbLI 3a LAPCKYIO TFOPAbIHIO MONNaTu-
ANCb UMYLLECTBOM, POAMHOIA, ronoBoif...»%8

Takoil e KasHu nogseprcs Cnypuit Menuit, cTpemuswwuiics GecnnaT-
HbIMW XJIe6HBLIMU pa3fayaMn BO BPEMs Fofiofa MpuBiedYb PUMCKUIA nne6e K
CBOWM 3aMbiCNiaM 3axBaTa BNacTu. JINBUM NuieT 06 3TOM Crlefyloliee:

«Menuii Bo3Heccs B MeyTaxX C/NMLIKOM BbICOKO... OH 3aMaxHYnca Ha uap-
CKYl0 Bfnactb... 14. KoHcyn o6bsaBnset Jlyuma KBUHKUMA gukTatopom. Ha-
KOHel, AuKTaTop HasHayaeT CepsBunus Arany Haya/bHUKOM KOHHULbI...
14. 6. Arana CepBununii goroHset kpuyawero (Menua) u 3akanbiBaeT ero...
15. 8. [o6po (Menwus), 3anaTHaHHOe cAeNKaMu Ans NPUo6peTeHus Lapckoi

BNnacTu... AUKTaTOP NpuKasan KBeCTopam pacnpogaTtb, a 40X0o4 NMOMECTUTb B
59

KasHy»

CornacHo npusBefeHHOMY TekCTy JIMBuA, AUKTATOp Obln Ha3Ha4yeH cne-
LnansHO ANd ocyXzaeHns Menud, Tak Kak KOHCY/Nbl M3-3a 3aKOHa 06 anenng-
unW K Hapody 6blnn He B COCTOAHWUM ocyauTb ero (Liv. IV. 13. 11). 370 nep-
Bbl/i M3BECTHbI HaM cnydvaid, korga Ans BO3OyXAeHWA YrofoBHOro Aena o

' CTpeMIeHNN K Lap< <oii BNacTu W WUCMOMHEHWA MPUrosopa pUMagHam npu-
LN0Ch BOCMO/b30BATbCA MHCTUTYTOM AWKTATYpbl, NPOTUB KOTOPOM He 6bin0
npasa anennauuu.

8 Liv. IV. 15. 3: in qua nuper decemviros bonis exilio capite multatos ob superbiam re-
giam...Cp.Liv. Ill. 58. 6-10.

% Liv. IV: 13 4. ipse... ad altiora et non concessa tendere et... de regno agitare...
14. dictator a consule dicitur. ipse deinde C. Seruilium Ahalam magistrum equitum dicit.
14. 6. haec eum uociferantem adsecutus Ahala Seruilius obtruncat... 15. 8. bonaque con-
tacta pretiis regni mercandi publicarentur. iubere itaque quaestores uendere ea bona atque
in publicum redigere.
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HakoHel, BecbMa HalyMeBLWIWUM fesom 6blno 06BMHeHMe MaHnusa Ka-
NUTOANICKOTO B CTPEM/IEHWN K LapcKoii Bnactu. Hambonee fpko 3To oTpa-
XeHo y 30Hapbl: «OH 3axBaTun Kanutonuii ¢ Lenbio yCTaHOBUTb TUPAHUIO,
a Takxe [nd TOro, 4ytobbl Tep3aTb NaTpuuueB NPUCNYXUBAHWEM MaHNNIO».
(Zonar. VII. 23 (26)). O6 oTHOWeEHUM MaHNUsA K JOMKHUKAM 3Ta Bepcus
npegnoyMTaeT ymManumneaTe UAN OTBOAMT ero Ha 3agHuil nnau®®. Muylo Tpak-
ToBKY AatT AnnuaH (Rom. Il. 9), Amnenunii (Memor. 27. 4) n Nyuunit dnop.
OCHOBHOW MpUYMHON KasHM MaHnus SBNSETCA TO, «4YTO OH 0CBOGOXAan
MHOTo gomkHukos» (Flor. 1. 26). Hanbonee B3BeLWEHHYO NO3ULUIO 3aHUMa-
eT Jlnenit. OH noapo6HO w3naraet AeaTenbHOCTb MaHAMSA M ero MonbITKY
paspelleHunsa [ONroBOro Bsonpoca: «He [OBOMbLCTBYACL arpapHbIMM 3aKOHa-
MW, OH Hauan KonebaTb KpeguT: Gonbluve-fe 6eACTBUA COEAUHEHbI C A0OTO0-
BbIMW 0653aTeNbCTBAMMU, KOTOPbIe TPO3AT He TONAbKO HuweTol um nosopom,
HO M myralT cBOGOAHOrO 4enoBeka KaHmanamu M okosamu»®'. OpmHoBpe-
MeHHO JIMBWi cO06LAET BEPCMIO O TOM, YTO LE/blo AeaTenbHOCTM MaHnus
6b1/10 MPUBMEYL HA CBOI CTOPOHY LIMPOKME C/IOM OBHULLABLUUX FpaxkaaH u
C WX MOMOLWbIO YCTAHOBUTbL TUpaHWio. HO OH BbICKAa3biBAET COMHEHWE B
WCTUHHOCTU TaKON BEPCMU: «...HNW y OAHOTO aBTOPa f He HAX0Xy yKasaHui
Ha TO, Kakue 06CTOATENbCTBA, KPOME CO3blBaHUA MNjebeeB, ero MATEXHbIX
peuet, wWeapbIX pasgay M NOXHOrO MOKa3aHWA, OTHOCAWMECS COBGCTBEHHO
[0 06BUHEHMS B [OMOraTeNbCTBe LapCKOM BNacTu, BbICTaBfleHbl 6binn 06-
BUHUTENAMW, KOrpa HacTtynun feHb cypa». (Liv. VI. 20. 4). Ob6bAcHeHue
fJaeT 30Hapa, ykasbiBas, 4To MaHAU#A CO CBOMMMW CTOPOHHWKAMW 3axBaTun
Kanutonui, ana ocajbl KOTOPOro PUMASAHE BbIHYXAEHbl ObIAM WMCNONb30-
BaTb BOMCKa (Zonar. VII. 23 (26)). TpyZLHO CKa3aTb, HACKO/IbKO 3TO COOTBET-
CTBYET WCTUHE, OfHAKO TOT (hakT, 4To MaHnuni >xun Ha Kanutonun n cobpan
Tam TONNy CBOUX MpUBepPXXeHUeB (OH ocBo60AMN OT A0NroB okosio 400 uye-
nosek. -Liv. VI. 20.6), a Takxe 3anpelieHne naTpuuuam cenutbcs Ha Kanu-
TONMUKN, NPUHATOE nocne nogaeneHna matexa (Liv. VI. 20. 13; Plut. Q. r. 91),
roBOPAT B MOMb3y AOCTOBEPHOCTU CBefAeHWit 30Hapbl. Camy Ka3Hb MaHnus
Nnenit onucuisaeT Tak®:

5 Gell. XVII. 21; Cic. De rep. W. 27. 49; Diod. XV. 5; Dionys. XIV. 4 (6); Quint. Inst. VII.
2.2; Plut. Camill. 26.

S Liv. VI. 11. 8: et non contentus agrariis legibus, quae materia semper tribunis plebi
seditionum fuisset, fidem moliri coepit: acriores quippe aeris alieni stimulos esse, qui non
egestatem modo atque ignominiam minentur sed neruo ac uinculis corpus liberum territent.

8 Liv. VI. 20: 10. centuriatim populus citaretur... et obstinatis animis triste iudiciuin
inuisumque etiam iudicibus factum. 12. sunt qui per duumuiros, qui de perduellione an-
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«10. Hapog co3BaH 6bin N0 LEHTYPUAM... U CY[ CKpena Cepaue Bbl-
Hec CypoBbli npurosop... 12. Bnpouyem, HekoTopble roBopAT, OyATO
(MaHnuin) 6biln OCyXAeH AyyMBuUpamu, M36paHHbIMKW [N paccneposa-
HUA O TroCcyfapCTBeHHbIX MpecTynneHuax. TpubyHbl cbpocunm ero ¢
Tapneiickoii ckanbl. 13. Bpo6aBok MepTBOro 06peknnm Ha 6ecuyecTbe,
BO-NepBbIX, 06WECTBEHHOE: TaK Kak [JOM ero cToan Tam, rfe Tenepb
Xpam u fBop MOHeTbl, TO MPeAnoXeHo 6bl10 Hapody, 4ToObl HU OAWH
natpuuunin He xun B Kpenoctu n Ha Kanutonuu; (14) BO-BTOpbIX, POAO-
BOe: pelleHMeMm pofia MaHNnveB onpefeneHo HUKOro 6osiee He Ha3blBaTb
Mapk MaHnunii».

B npusefeHHOM OTpbIBKE cnefyeT 06paTuTb BHUMaHWe Ha To, 4To MaH-
NUIA 6bIN KasHeH Tem >xe cnoco6om, 4To u Kaccwui, - cbpacbiBaHuem ¢ Tap-
neiickoin ckanbl. Bugnmo, 3To 6Gbina obulenpuHsaTas opma KasHM 3a nogob-
Hoe npecTynneHne. HeobXxoAMMO TakXe OTMeTUTb, YTO M KOHQUCKaLuA
UMYyLLeCTBa B MOMb3y 6OroB TakXe WMMena MecTo, Beflb U3 TeKCTa CregyerT,
4yto gom Kaccua 6bin paspyLleH, a camo MeCTO NocBAwWeHOo xpamy HOHOHBbI
MoHeThl.

MoLBOAA UTOT pacCMOTPEHUIO 3aKOHOB 509 r. o H.3. KOHWA bpyTa u
Banepusa My6nnkonbl 0 CTpeMAEHUWM K LAPCKOW BnacTu, cnefyeT OTMe-
TUTb, YTO, KOHEYHO, YPOBEHb KOHLUEHTpauuu BNaCTU B pyKax KOHCYNOB
HEConocTaBUM C YPOBHeM BNacTW nocnefHero uapa TapkBuHua Mopgo-
ro. Bcakoe nposBneHne faxe HaMeKa Ha aBTOPUTAPHOCTb PUMAAHE
npecnefoBany cambiM >KecToyamm 06pa3oM Ha MPOTAXKEHUU MHOFUX
BeKOB. [lepef yrpo3oi TUpaHMM CTUXanu faKe COCMOBHble pacnpu nat-
puuveB u nnebeeB, Kak 3To 6bIIO B cnyvyae ¢ MaHnuem Kanutonwii-
CKUM. W Te n fpyrue eAMHO4YLWHO OTBOpPaYMBannuCb OT CBOUX NUAEPOB,
Kak TONMbKO Te MPOABAANN CTPeMAeHMe K LapCKoi Bnactu. B0O3MOXHO,
MMEHHO No3ToMy 3akoHbl KOHus BpyTa u Banepua My6nmkonsl o uap-
CKOM BNacTu cTann LeMeHTUPYHOLein OCHOBOW pecnybiMKAHCKOro ro-
CYAapCTBEHHOr0 CTpoA. He MeHee BaXHbIM ANA YKpenneHus 3Toi oc-
HOBbI CTa/l W 3aKoH Banepus o npasBe 06)XanoBaTb CyAebHble pelleHun
marmctpata B HapofAHOM co6GpaHuu.

quirerent creatos, auctores sint damnatum. tribuni de saxo Tarpeio deiecerunt... 13. adiec-
tae mortuo notae sunt: publica una, quod, cum domus eius fuisset ubi nunc aedes atque
officina Monetae est, latum ad populum est ne quis patricius in arce aut Capitolio habitaret;
(44) gentilicia altera, quod gentis Manliae decreto cautum est ne quis deinde M. Manlius
uocaretur. hunc exitum habuit uir, nisi in libera ciuitate natus esset, memorabilis.
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2.1.3. 3aKkoH 06 anennfuMn K HapogHoMy cobpaHuto

B coBpemeHHOW ucTopuorpaduu BOMpPOC O BpPeMeHW BBefeHMA Mpasa
anennfuuMm K HapofHOMY co6paHui0 aKTMBHO 06Cyxgaetca yxe 6onee
cTa net®®. MHOrne ncTopuku mpasa, Kak 3TO 6bII0 MOKasaHO B Mpefblay-
Wwein rnase, ybexAeHbl B CyLeCTBOBAHMM WHCTUTYTa provocatio ad
populum yxe B uapckuii nepuog. TpagWLWOHHO, N 3TO MHEHWe BOCXOAUT
ewe K T. MomMm3eHy, provocatio NOHUMaeTCA Kak UCTUHHAA anennauyus B
BbICLWIYIO CyAebHYI MWHCTaHUMIO, a caM CyfA HapofHOro cobpaHus - Kak
BTOpas MHCTaHuuA cyaebHOro mpouecca no pasbopy Haubonee BaXHbIX B
rocyapcTBEHHOM NnaHe npaBoHapyleHuii (iudicia publica)®. OpgHako
B. KyHkenb nogsepr Heo60CHOBAaHHOW KPWTWUKE 3TO MHEHMe, MbITafAChb
foKasaTb, uTo provocatio go 300 r. A0 H.3. 6bl1a NUWb NOMNTUYECKUM
cpefcTBOM 60pb6Obl Nnebca MPOTUB pelleHWi i MaTpULMAHCKOro MarucT-
paTos.

HekoTopble yyeHble, NpuHagnexatwime K runepkpuTUYeCcKoOMY WM CKer-
TUYECKOMY HanpaBneHuto uctopuorpaduu, Boo6LE OTBeprardT MCTOPUY-
HOCTb 3akoHa Banepus 509 r. go H.3. 06 anennauuu. Tak, fe CaHKTuUC OT-
pvuan MCTOPMYHOCTb camoil Gurypbl KoHcyna Banepus TMy6nukonbl, yT-
BepXJasd, YTO peanbHbIM UCTOPUYECKUM NNLOM 6bin NUWb KoHcyn Banepwii
300 r. 40 H.3. W ero 3aKOH 0 NpoBoOKauuu K Hapoay®®. B ofHoit M3 oTHOCK-
TeNbHO HefaBHUX PaboT aHrAMACKWA yuyeHblid A.B. JIMHTOTT Takxe npusHan
3aKoH 509 r. [0 H.3. aHaXpOHWM3MOM, OOBACHAS ero MosAB/IEHWE B aHHanax
CTPEM/IEHNEM PUMCKUX WCTOPUKOB PEKOHCTPYWPOBATb PaHHIOW WCTOPUIO

® Han6onee BaxHble paboTbl MO NpaBy anennAuuu cnegytolve: Pugliese G. Appunti sui
limiti deH'imperium nella repressione penale. Torino, 1939; Brecht C.H. Zum Romischen Ko-
mitialverfahren // ZSS. N 59. 1939; SiberH. Provocatio // ZSS. N 62. 1942; StaveleyE.S. Provo-
catio during the Fifth and Fourth Centuries B.C. // Historia N 3. 1954-1955; Bleicken J. Ur-
sprung und Bedeutung der Provocation // ZSS. N 76. 1959; Crifm G. Alcune osservazioni in
tema di provocatio ad populum | ISDHI. N 29. 1963; BianchiniM. Sui rapporti fra provocatio e
intercessio // Studi G. Scherillo. 1. Milano, 1972; Lintott A. W. Provocatio. From the Struggle of
the Orders to the Principate / ARNW. 12. Berlin; New York, 1972; ElsterM. Studien zur Ge-
setzgebung der friihen R6mischen Republik. Frankfurt a. M., 1976; Develin R. Provocatio and
Plebiscites. Early Roman Legislation and the Historical Tradition // Mnemosyne. IV ser. N 31.
1978; Amirante L. Sullaprovocatio ad populum fino al 300 // IURA. N 34. 1983; CloudJ.D.
Provocatio. Two Cases of Possible Fabrication in the Annalistic Sources, Sodalitas // Scritti
A. Guarino. N 3. Napoli, 1984; Garofalo L. In tema di provocatio adpopulum // SDHI. N 53.
1987.

®Mommsen Th. Romisches Staatsrecht. Vol. Graz, 1952.1. S. 161-191.
% De Sanctis G. Op. cit. VVol. I. P. 397 ss.
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Ha OCHOBE AeliCTBYILNX MHCTUTYTOB MX COBCTBEHHOI anoxn®®. OpaHako, Ha
moin B3rnag, C. ToHAo BecbMa ybeanTenbHO Nokasan B0 6eCnoyYBeHHOCTb
W YMO3PUTENLHOCTL MOA06HON KpuTuky Tpaguummn®’. [eiicTBUTeNsHO, MCTo-
pUYHOCTbL urypbl KoHcyna 509 r. fo H.3. Banepua My6nukonsl noarsep-
XKOaeTcs yNOMWHAHMEM ero uMeHun B CaTpuKaHCKON Hagnucw, AaTupyemoii
Kak pa3 koHUoM VI B. go H.3.® UTo kacaeTcs npeanonaraemoro aHaxpoHu3-
Ma caMoil HOpMbI, TO TOrga cnefoBano 6bl NPU3HATb aHAXPOHU3MOM W COOT-
BETCTBYIOLLYK HOPMY O MpPoBOKauuu B 3akoHax X1l Tabauu®. BmecTe ¢ Tem
cnefyet OTMeTWUTb, YTO MPaBO anennAauuy K Hapogy v Boobuie NoAYEPKHYTO
ny6anYHbIA XapakTep CyAONpoOu3BOACTBa OblN CBOWCTBEHHbI OYEHb MHO-
MM UMEHHO [O0K/acCOBbIM WM paHHeKNaccoBbIM FOCYAapCTBEHHbIM 06pa3o-
BaHMAM™®. PO/b HapoAHOro Co6paHNs B HEBONbLLIOKA apxauuyeckoii rpaxaaH-
CKOW 06WnHe Puma no BMOMHE eCTeCTBEHHbIM MPUYMHAM 6blna JOCTATOYHO
BeNnKa. [lpyroe fieno, 4to He BO BCAKOM paHHeKNacCcoBOM rocyfapcree 3aTa
ponb Mpojo/mKana COXpPaHATbCA MO Mepe yrnybneHus couuanbHO-nNpaBoBOi
N 3KOHOMMYeCKoN anddepeHymaunn. VIMEHHO MO3TOMY pUMCKOMY nnebey
NpUXoAWNOCH HEOLHOKPaTHO BHOBb 3aBOEBbIBATb paHee YTBEPXKAEHHbIE
npaBoBble MHCTUTYTbl. VIMEHHO Tak 6bls0 C 3aKOHOM 06 anennsuuMm K Ha-
poAHOMY CcoBpaHuto.

O6paTumcs K COAepXaHuio 3akoHa. JIMBWiA NuUlWb KPaTKO YNOMUHaeT 06
3TOM 3aKOHe npu nepeyucneHnn pegopm Banepus Myénukons! (Liv. 1l. 8. 2).
Heckonbko noapobGHee xapakTepu3yeT 3akKOH PUMCKWIA OPWUCT TOMMOHWMIA,
KOTOpbIA, B 4YaCTHOCTU, OTMeyaeT, 4To provocatio ad populum 6bina BBeAeHa
WMEHHO C LeNbi0 M3HaYanbHO OFPaHNUYNTL KOHCYNbCKYK BacTh’'. OH yKa-
3blBaeT, 4TO Ka3HWTb PUMCKOr0 rpaxfjaHuHa 6e3 npukasa Hapoga 6bi0
3anpewieHo. MOMMNOHMIA TakxKe OTMeuaeT, 4To 6e3 caHKUMWM Hapoga 3a Mmaru-
CTpaTOM 0CTaBanoChb NULWb NPaBO HanaraTb WTpad v NoABepratb THOPEMHO-

%1 JntottA. W. Op A. P. 230.

% TondoS. Profilo... P. 144 ss.

8 emuposcknitA.M. Hagnuck us Catpuka // BAW. 1983. Ne 1. C. 40-51.

% Lex XIl tab. IX. L; fr. 5.

0 Ky66eub/1.E. Ouepki NOTECTapHO-MOAMTMYECKON aTHOrpatun. M., 1988. C. 162.

™ pomp. D. 1.2. 2. 16: Qui tamen ne per omnia regiam potestatem sibi vindicarent, lege lata
factum est, ut ab eis provocatio esset neve possent in caput civis Romani animadvertere iniussu
populi: solum relictum est illis, ut coercere possent et in vincula publica duci iuberent (Ho yTo-

bl (KOHCYNbl) He NpUCBOMAM cebe BCell Lapckoil BNacTu, Gbil M3haH 3aKOH, COTMAacHo KOTOPOMY
Ha HUX MOTM GbITh MPUHOCUMBI >KAuo6bl M OHM HE MOruM Pacnops>KaThCs XKU3HBIO PUMCKOrO

rpakgaHuHa 6e3 npukasa Hapoda; WM GbiMo NPesoCTaBUeHO HanaraThb B3biCKAHUS B BUAE
WwTpaca nun apecTa U NpUKasbiBaTh 3aKulo4aTh TPpadKAaH B rOCYAAPCTBEHHYID THOPbMY).
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My 3akniodeHuto. Ty xe WHGopmaumio gaeT u MnyTapx’?. HecKonbko B
6onee WMPOKOM 3HayeHWW TpakTyeT NpaBo anennsuuu Banepuit Makcum B
cnefyrowmx cnosax:

«My6nunii Banepuii... NpoBen 4epe3 LEHTypUaTHble KOMWLMUU 3aKOH O
TOM, YTOObI MarucTpaT BOMPeKM NPOBOKaL MM He MOT HW Ka3HWUTb, HU BbiCEYb
PUMCKOTO rpaxgaHuHa»

Kak BufuMm, 34ecb K 3anpeTy NuwaTb XW3HU PUMCKOro rpaxfaHuHa fo-
6aBnaeTcsa BeTO Ha (PU3MYECKMe HakKazaHWA CO CTOPOHbI marucTparta fo 06-
CYXJeHNa anenndumm B HapogHOM cobpaHuW. TaKyl >Xe paclMpeHHYI
TPaKTOBKY 3akoHa 509 r. fo H.3. npuBoAWUT W Tut Jinuin (Liv. X. 9. 5-6) B
OTPbIBKe, OTHOCALeMCS K 60nee no3gHeMy 3akoHy 300 r. go H.3. HakoHel,
camylo LIMPOKYH TPaKTOBKY COAepXXaHus 3akoHa gaeT AuoHucuin anukap-
Hacckuii. OfHako WMEHHO BapuWaHT TPakTOBKM [uoHucua npefcTaBnseTcs
Hanbonee O6GAN3KUM K peanbHOCTM, TaK KakK 3TO Jaxe He TpPaKTOBKa U He
nepeckas, a rpeyeckuii nepeBof OpPWrMHaNbHOrO TeKCcTa 3akoHa. [lpeBHerpe-
YeCKWn NCTOPWK NULIET cleaytoLlee:

«OH yCTaHOBUN TakXe ryMaHHeillwne 3aKOoHbl, 3aluuiarowme nneée...
BTopoil (3akoH), B KOTOpOM O6bl10 3anucaHo cneaytouiee: "EcauM Kakoit-
nnM6o MarucTpat PUMCKWMIA  3axo4yeT KOro-nnbo KasHWTb WAW  BbICeYb
NAeTbMW, WM Hakas3aTb fleHEXHbIM WTpadoM, TO YAaCTHOMY NuMLy MNO3BO-
NUTb BbI3BATb MarucTparta Ha Cyf Hapofa W B 3TOT MPOMEXYTOK BpemeHu
3anpeTuTb NoABepratb ero Kakomy 6bl TO HM 6bIN0 (HakasaHwWio) €O CTOpO-
Hbl MarucTpara"» “

Takum 06pa3om, cOrnacHoO NpuBefEHHOMY TEKCTY 3aKOHAa BCAKOe Haka-
3aHue, HaNloXKeHHOe CyAOM marucTpara, BKYad v wTpadbl, MOrno 6biTb
06)XanoBaHo B HapogHOM cobpaHuUM. Y Hac HeT OCHOBaHWii nogsepratb
COMHEHMI0 NOANMHHOCTb TEKCTa 3aKOHa, NpWBefeHHOro [IMoHucKeM.

Oco6blil MHTepec MpefcTaBnsfeT CaHKUWA 3akoHa Banepus 0 npoBOKa-
umn. JIMBUIA TOBOPUT O XapaKTepe 3TON CaHKLUWK ChefytoLlee:

2put. Poplic. 11.2: 3aTem OH u3fan 3akoHbl, U3 KOTOPbIX OAUH Hafensan Tonny 0co6eHHOo
BONbLLIOKA CUNOiA, paspelass OBBMHAEMOMY 06>KanoBaTb PELIEHMS KOHCYNOB Mneped HapodoM...

7 val. Max. IV. 1. 1: Valerius... legem etiam comitiis centuriatis tulit, ne quis magistrate
ciuem Romanum aduersus prouocationem uerberare aut necare uellet.

™ Dionys. V. 19. 4: vopou»; Te (piAavepcoiroxaxoix; &sexo potiBeiat; &/ovxaq xol
8T|poTlKou-... exepov 5, ev ¢ yeyparcxai, 'Eav xiq apxtov 'Pcopalcov xiva anoKxeiveiv
Nl paotiyo-uv f| Amupo-ov eiqg xpTulaTta e€Ar), e'geivca x¢ iSitbxri rcpokalllaBT xr]v
((MN ‘eni xflv Toii 8%ioti Kpioiv, jtaaxeiv 8' ev x petaAb xpovcp pri8ev rxo xrjg
"PXJ1?-




Mmasa BTOpas. Ponb GopbGbl MneGeeB 3a CBETCKOE NpaBo

«Banepues 3aKoH, KOTOpPbLIA 3anpeTun U cedb, U 0TpybaTb rofoBy, ecnu
BMHOBHbI 06paTnica ¢ o6anoBaHWeM K Hapody, a ecin KTo cpenan 4to-
nn6o Bonpekn emy, gobaBun (B KauyecTBe CaHKUMKW) He YTO MHOe, Kak: "[a
cynTaetcd oH 6ecyecTHbIM". TO, YTO B TO BPeMs OblN0 YENOBEYECKUM M030-
poM, f fymato, Torga BbIrnsfeno Kak MOLLHbIe OKOBbI 3aKOHA, HbIHe XXe efjBa
NV Ha KOTO 1 BNpAMb nogelicTByeT Nofo6Has yrposa»’ .

WTak, JZInBuii roBopuT 0 caHKuun improbus esto, n3BecTHOW Ham no 3a-
KoHam XII Tabnuuy. HekoTopble COBPEMEHHbIE OPUCTbI, KOMMEHTUPYS 3TOT
TekcT JInBuA, NonaratoT, 4TO 3TO JaXKe Henb3s cUMTaTb CaHKLMeld, HO NuLb
MopanbHbIM ocyxaeHunem. Tak, B. CaHTanioumsa faxe OTHOCUT AaHHbIM
3aKOH K NWWEHHbLIM caHKuum leges imperfectae’®. OpHako W3 3akoHOB
XII Tabnuy Mbl 3Haem, 4To caHkums improbus intestabilisque esto o3Hauana
BecbMa CypOBOE HaKasaHWe BM/OTb 40 cMepTHOM KasHn''. Beab Heo6x04umo
YUNTbIBaTb 3BOJIIOLMIO NPaBOBbIX MOHATUA W CaHKUMN U MUX pasnnyHoe no-
HumaHue B VI u Ill BB. J0 H.3., Ha KOTOpPOe, B 4YaCTHOCTU, YKa3blBaeT U cam
Nuenit. N pgefictButensbHo, JuoHucuit B BeCbMa CypoOBOM CMbICe TpakTyeT
CaHKLMI0 3TOr0 3aKOHa B ClefylolieM TekcTe:

«(3TOT 3aKOH) YCTAaHOBM/, UTOBLI HUKTO W3 PUMAAAH He HaKasbliBancsa fo
PELIeHMNI0 CyAa, MPefoCTaBMB BCAKOMY OCYX/AEHHOMY WMW Npaso 06Xano-
BaTb WX PELUEHME Yy Hapofa, a Takke rapaHTMpoBaB 6e30MacHOCTb KakK MX
NMYHOCTHN, TaK M MMYLIECTBA Ha BPEMSA, MOKa Hapoj He NpoBeAeT rofocoBa-
HWA OTHOCUTENbHO HUX. W (3aKOH) MpuUKasblBan, 4TO ECAM KaKoe-nnbo Nnuo
nonbiTaeTca caenatb YT0-IM60 BOMPEKM 3TOMY, TO [O/DKHO 6bIThb NpeaaHo
cMepTu 6e3 cypga»’e.

Takasi caHKLWs MpeAcTaB/seTCs BMNOSHE COOTBETCTBYIOLEN AyXy Bpeme-
HU. Befb HU 0ofHA KasHb B TOT MepuoA, Korfja natpuuuaHckuil ceHaT 6bin
0COGEHHO 3aMHTepecoBaH B BepHOCTW nje6ca B 6opbGe MPOTMB LLAPCKOro
poda TapKBMHUMEB, He OCYLLeCTBAsnach Ge3 caHKUMKM Hapoga. Kak yxe oT-

™ Liv. X. 9. 5-6: Valeria lex cum eum qui prouocasset uirgis caedi securique necari uetuis-
set, si quis aduersus ea fecisset, nihil ultra quam ‘improbe factum' adiecit. id, qui turn pudor
hominum erat, uisum, credo, uinclum satis ualidum legis: nunc uix serio ita minetur quisquam.

" santalucia B. Diritto e processo penale nell'antica Roma. P. 23.

T CM. Huxe, 4.1.

" Dionys. V. 70. 2: vopoq, -onép s> kaT' apxaq épTyy, “on xaq xa>v unaxcov yvwpag
aKripoDC, éko\.rC£, u7| xi(iwpeloOai 'Pcopaicov xiva npo 5IKT<; &Tuxpéu/ac, xotq
ayolaivoi<; énl xag ko™aceu I>n' ai>xcbv npoKa”eiaOai xflv Siayvtoaiv &ni xov 8rj)j.ov,
Kai xétoq av f TIr9r>c; evéyKTi njpov “onép auxmv awpaai xe Kai (Jioiq to aacpaA”
xeiv- Tov bé napa xauta ti noieiv éni%eipoOvxa vrinoivi xeGvavai KEXewov.
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MEuanoch BbIlIE MPU PACCMOTPEHUM KOHCYMbCKUX WHCUTHWIA, Marucrpat-
CKve acuun BOMXKHbI GbITN CKAOHATLCS B MPUCYTCTBUU Hapoga.

B cBA3M C 3TUM HEOGXOAMMO YNOMSHYTb U €lle OAUH 3aKoH Banepus,
KOTOpbIii NpegycmMaTpuBas 06paTHYH OTBETCTBEHHOCTb PUMCKMX Fpax.jaH
nepes KOHCynaMu 3a HEMOBWHOBEHME WX PACMoOPsXKeHUsM. BoT uTo nuwwet
06 3TOM 3aKoHe MnyTapx:

«3aKOH, Kapamuwuii 3a HeNoBUHOBEHWE KOHCYNaM, TakXe Kasaics Ha-
MpaBfieHHbIM Ha MOMb3Y CKOpee MPOCTOro M0Aa, HeXenu MOryLiecTBEHHbIX
rpaxaaH. Ha ocnylwHuka Hanarancs wrpag B NATH KOPOB 1 [BE OBLbI» °.

JTOT WwTpag HeMb3s cuMTaTb OYEHb BLICOKMM: MO KpaliHeil mepe, nne-
Gelickne TpMOBYHbI Hanaranu Ha natpuuues B V B. [0 H.3. ropasgo 6onee
BbICOKME LITpadbl. BMecTe ¢ TeM MpeAcTaBAseTCs OYEBMAHLIM, UTO 3TO Kak
pa3 TOT MaKCUManbHbI WTpad, KoTopbifi Hanarancs Ge3 BMelLaTeNbCTBA
Hapoja U He AaBan OTBETUMKY MpaBa anefjMpoBaTb K HapoAHOMY cobpa-
Huto. COOTBETCTBEHHO B C/lyuyae HanoXeHusi 607ee BbICOKMX LUITPadoB UK
HakKa3aHuil Tpe6oBanoCh YyTBEPXKAEHME NX B HAPOJHOM COBpaHUK.

[0BOpPSA O KOHCTUTYLWMOHHbLIX M3MEHeHUAX B Pume KoHua VI B. Ao
H.3. BoOGLWEe M O pedhopmax NEPBbIX KOHCYNOB B 06/1aCTU CakpasbHOro
npaBa B YaCTHOCTWU, HEOOXOAMMO YUYUTbIBATb, YTO OHW TECHO CBA3aHbI C
obweil nmonutTuyeckoil cmutyaumeir’ B Utanum koHua VI B. go H.3. Kak
M3BECTHO, VI B. OTMeuYeH ANNTENbHOW BOVIHOV KXXHOMTanuhcKkux ropo-
[l0B ¥ UX COK3HWKOB C KapdareHAHamu Ha tore u 3Tpyckamu Ha CeBepe.
37a BoliHa ocnoxHAnach counanbHolf 60pbOOK BHYTPWM M MexXAay rpede-
CKUMM ropogamun. CornacHo Tpaguuuu, «Oonurapxuyeckas naptua»
Mudaropa n ero CTOPOHHWKOB MpULLINa K BNacTW B LENOM pPAfe HXKHO-
nTanuinckmx ropofos. LUMpoKo wu3BecTeH pasrpom KpoToHuamu cuba-
putos B 510 r. fo H.3. B 3toT nepuof 0COGEHHO CUAbHBLIM 6bIIO ©
WAeoNornyeckoe BANAHME nugaropeifleB He TONbKO Ha FPeKoB, HO U Ha
Bce ropoga Wrtanuu. Mo cnosam COBpPEMEHHWKA M y4YyeHUMKa ApuUcToTe-
na - ApucTokceHa, K [udaropy cpefu nNpouymx HapofoB MNPUXOAUNH,
yuntbcs Mygpoctu u pumnsHe®®. Ecnu BepuTb yTBEpXKAeHMIO APUCTOK:

™ plut. Poplic. 11. 3:"0 5& ypapeiq kaxa xcav anetOo\)vxrov xolj Txaxou 0i>x fjxxov
860Ae 5riorlk6<; elvai kal npog xcov noXX&v paAAov Tl SuvaxCov yeypa<pbai. ~rpiav
yap aneiOeiaq éxaJle fiowv névxe Kai St>etv npo(3dxcov a'g'iav.

 porf, Pyth. 22: Mocenusmnch 34eCb, OHYBUAEN, 4TO ropoga Tamm u Cuumnmm Haxo-
[ATCA BpabCcTBe Apyry Apyra... W BepHyn UM BOMbHOCTb, MOCENB B HUX MOMBbILLNEHUA O CBOBO-
[le 4yepe3 CBOMXYYEHMKOB, KOTOpble ObliM B Ka>KAOM ropofe... [ake fiykaHbl, MecCaHbl, Mes-
KeTUW, pUMNAHe, MO CnoBam APUCTOKCEHA, NPUXOAWIM K Hemy. W He TOMbKO Yepes CBOWX

294




—

Masa BTOpas. Posb GopbObl nnebees 3a CBETCKOE Mpaso

CceHa, TO pWMAfHe WMennW HeNnoCPeACTBEHHbIA KOHTaKT ¢ Mwudaropom
He3afonro A0 M3rHaHua TapKBWHUEB W YCTaHOBNEeHWUS apucTokpaTtuue-
CKOW pecny6nukun. Ewe 6onee yanBuUTeNbHble CBEJEHUA Mbl HAX0LUM Y
yYeHuUKa W Mnagwero coBpemMeHHWKa MMudaropa - 3dnuxapma, U3BecCT-
HOro CBOMMM akKpoCcTUXaMM W HOBOBBEAEHWAMM B rpeyeckom andasu-
Te®’. Mo cnosam MnyTapxa, 3TOT aBTOp Nucan, 4To PUMNAHE fapoBanu
Mudaropy npasa rpaxpaHcTea®?. KoHeuHO, K CBEeHWAM O [JapoBaHuUm
Muparopy pUMCKOro rpaxfaHcTea He06XOAUMO OTHOCUTLCA C M3BECT-
HON poneil ckenTuMuM3aMma, OfHAaKO AaHHafs UMHGOPMaLWA TaK WM MHauye
yKasblBaeT Ha NOAWTUYECKYH 6n1M30CTb PumMa M KOOKHOMTANWNACKUX TFO-
pofoB B KOHUe VI - Hayane V B. A0 H.3. Bepab cOl03 rpekoB U pUMIAH B
6opb6e C NMyHuiiLaMu u aTpyckamn BnonHe ectecTseH®3. B cBAsM ¢ aTum
He cnyyallHO npoTWBONOCTaBAeHWe rpekamMu, 6NaropofHOro natuHa wu
«AUKOTO TuppeHua»®*. TpaHuua BNMAHMA TPEKOB W 3TPYCKOB Npoxoauna
Kak pas no Tu6py®®. BNM30CTb rPekoB M PUMAAH 6bina CTONb 3HAYU-
TenbHa, 4TO0 JIMBWIA, onucbiBas NOX0J 3TPycckoro uaps MopceHbl B
KoHue VI B. A0 H.3. NpoTWB Puma M MTanuiiCKMX rpeKkoB, OWMUBOYHO
HasblBaeT rpeyeckue Kymbl natuHckum ropogom®®, a ropaspo 6onee
paHHWA aBTop - Fepaknup TMOHTMACKWIA TOYHO TaK Xe OWMBOYHO Npu-

[py3ei yMUPAN OH pa3fiopbl BHYTPEHHME U MEXKAOYCOOHbIE, HO M Yepe3 WX MOTOMKOB BO MHO|
X NOKOMEHWAX U No BCeM ropojam Mitaaum n Cuupmumnm (nep. M. [acnaposa).

® Diog. Laert. VIII. 78: 3nuxapM... TOXe 6bin yueHnkom Mucparopa... B 6onbmHcTBe |
3anncoK OH counHun akpocTuxu. Theocr. Epigr. XVIII: Cam gopuel, no-gopuiicku dnuxapml
nucan, ceii My>x n3obpen komeguto. Plin. N. h. VII. 192: CornacHo ApucToTento, ApesHWiA I
angasnT cocTosN U3 18 Byks... a ABe Oykebl O W X Oblun f06aBNEHbI, MO ero MHEHWo, dnu-
XapMOoM...

& plyt. Num. 8: .. .pumnsaHe aaposani Mucharopy npasa rpakaaHcTea, Kak coobliaeT B
KHUre, NOCBALUEHHOWA AHTEHOPY, KOMMK JnuxapM, CTapuHHbIA nucaTenb W MpUBEP>KEHeL j
Mucparoposa yyeHns (nep. C. Mapkuia).

8 O Heo6X0mUMOCTN TAaKOro COK3a FOBOPUT W COAEpXKaHWe Mepsoro Aorosopa Puma c |
KapcareHom, gatvpyemoro 509 r. fo H.3. C 0AHOIi CTOPOHbI, KapthareHsiHe 06eLaT pumns-
HaMm 3anpeTuTb COK3HLIM UM MyHWALAM HanagaTb Ha PUM, ¢ Apyroil CTOPOHbI, OHU Mpefnara-
10T pUMNSIHAM PaBeHCTBO TOProBbIX Mpas Ha Cuuunum (Polyb. 111, 22-23). O rpeko-pumckux!!
cBA3AX 3TOro nepuoga cM.: Mazzarino S. Dalla monarchia alio stato repubblicano. Catania,jl
1945; FerreroL. Storia del Pitagorismo nel mondo romano. Napoli, 1955.

#Mommaen T. Ykas. cou. C. 134,

% Tam xe. C. 134-135.

% Liv. Il. 14. 5-6: MpekpaTus BOiHY CpuMAAHaMK, MlopceHa.. Mocnan CBOEro CblHa Ap;
pyHTa C 4acTbi BOICK 0CaaMTb Apuumio. ApULMiALbI, NOAYYMB MOMOLLL OT AATWUHCKUX Nnem
13 KyMm... pelunnmch Ha cpa>keHue.
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yncnseT PUM K rpeyeckum ropogam®’. ApuctoTens xe Boo6uie cuuTaer,
4YTo ApeBHelwwniA Pum 6bin ocHoBaH rpekamu (Aristot. fr. 609 Rose).

B cBfA3M C BblWeCKa3aHHbIM B HECKO/IbKO WMHOM CBeTe npejcTaBnfaeTcs
M aHTU3Tpycckuii nepesopoT B Pume 510 uam 509 r. go H.3. Camu opra-
Hu3aTopbl nepesopoTa Jlyuuin KOHuit BpyT u Banepwuii My6naukona oTme-
YeHbl Tpaguuuei Kak Myfpelbl-3akoHOfaTenn BMNONHE B fAyxe nudaro-
pe/ickoro yuyeHusa. Tak, COrfnacHo faHHbIM Tpaguuwu, BpyT nonyuun
npekpacHoe rpeyeckoe ob6bpaszosaHue {Dionys. IV. 68), yXe B Mo0nogoctu
NpoABMA MONUTUYECKYID MYAPOCTb B YWCTO NuUparopeiickom TONKOBaHWUM
nenbhuiickoro opakyna®®, 0co6biM 3aKOHOM OTMEHWA KpOBaBble Yenose-
yeckue xepTsonpuHoweHns aTpyckos®® u sesen rpeueckue kynbTu®’. Ero
NPUBEPXEHHOCTb CKPOMHOMY o06pasy >XW3HW, MONYaNuBOCTb, CYpPOBOCTH
B OTCTauMBaHWW roOCy[apCTBEHHbIX MHTEpPecOB, CNOKOWCTBME W BbifepxkKa
TakXe POAHAT ero ¢ nudaropeiickum yyeHuem. LinuepoH paxe HagenseT
ero BbicWel d¢uaocopckoli MyapocTbi (summam prudentiam), CcKpbl-
BaBlWelics nog Mackoin raynoctm (Cic. Brut. 53). HakoHel, cam (akKT,

¥ LWTaepmaH E.M. 3namHusm B Pume // SnamHusm: BocToK W 3anaf / Mog pea.

E.C. Fony6uosoit. M., 1992. C. 149: TondoS. Profilo.... P. 38-39; cm. Takxe Plut. Cam. 22:
lepaknug MOHTWACKWIA NUWET... YTO OT rUnepbopees MPULLNO BOWICKO W 3axXBATWIO rpeuye-
CKWiA ropog PUM... 4TO PuM B3AAM KenbTbl, HECOMHEHHO, Crbllwan unocod ApUCToTENb. .

8 Dionys. IV. 69; Liv. 1. 56. 11-12; Cic. Brut. 53.

¥ Macrob. Sat. 1.7.34—35: ..cum ludi per urbem in compitis agitabantur, restituti scilicet
a Tarquinio Superbo Laribus ac Maniae ex responso Apollinis, quo praeceptum est ut pro
capitibus capitibus supplicaretur. Inde aliquiamdiu observatum, ut pro familiarum sospitate
pueri mactarentur Maniae deae, matri Larum. Quod sacrificii genus lunius Brutus consul
pulso Tarquinio aliter constituit celebrandum. nam capitibus alii et papaveris supplicari iussit
ut responso Apollonis satis fieret de nomine capitum remoto scilicet scelere infaustae sacrifi-
cationis: factumque est ut effigies Maniae suspensae pro singulorum foribus periculum, si
quod immineret familiis, expiarent... (...Korga B ropoge npoBoguunch npasgHecTBaKomnu-
Taunii, BOCCTAHOBNEHHble, KakK M3BECTHO, TapkeuHueM [opabiM pagu JlapoB v MaHoB no
opakyny AnonnoHa, B KOTOPOM 6bln0 MpefnucaHo, 4To6bl 3a KadiAyl ronoBy NPUHOCUYUCH B
>KEpTBY 4enoBeyeckue ronoBbl.. [OITOMY B Te4eHMe HEKOTOPOro BpeMeHu cobnofanoch
(NpaBnyo), UTOOLI 3a Ka>KAOro yuenesllero (pUMAsSHUHA) W3 YNEHOB CeMbl MaTepu Jlapos
6ornHe MaHuM npuHOCMYNChL B >KepTBY AeTw. [locne usrHaHws TapkeuWHUA KOHCyn BpyT
NOCTAHOBUT OTNPaBNATb 3TOT POf >KepTBONPUHOLLEHNA MHave. Bedb OH npukasan, 4To-
6bl  (MaHbl) yMUNOCTUBASANCL APYTMMW FONOBaMW, & WMEHHO - MaKOBbIMM FONOBKaMK, Tak
Kak opakyny AnoanoHa AOCTaTO4HO, Hafo AymaTb, YTOObl 3M10fefiHME HecHacTHOro >KepT-
BOMPWHOLLIEHNS 3aMEHAN0Ch ML (HOpMOi ronoB. U BblY0 caenaHo Tak, 4Tobbl BMECTO Ayl
OTAENbHbIX Ntodeil NocsslleHHble MaHun urypku MckKynanm onacHocTb, €eciu Takosas
yrpo>kana  fiomMmoyaguam...).

®MastrocinqueA. Lucio Giunio Bruto... P. 56-58.
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4TO OH, No cnosam MaHunus ', 6bin, nogo6bHo Pomyny, CuunuoHy Ad-
puvKaHcKoMy K LinuepoHy, npuymcieH puMasHaMuW K reposm, O6peTLLnM
CBOE MeCTO Ha MyieyHOM NyTW 3Be34HOr0 He6OCK/IOHA, KOCBEHHO CBA3bI-
BaeT €ro C aBrypCcKMM MCKYCCTBOM AMBWHALWUW, UrpaBlleil CTONb BaXHOeE
3HayeHWe He TO/MIbKO B PUMCKOM aBrypanbHOM MpaBe, HO WU B nugaropeii-
CKOM NOAWTUYECKOM YyuyeHun. UTO Kacaetca Banepusa [MMy6nukonsl, TO
Tpaguumns Takxe msobpaxaeT ero kpacHopeuymsbiM opaTopom (Dionys. V.
17. 3), mygpbim 3akoHogatenem (Liv. Il. 8. 1-3), B o6wem - rocygapct-
BEHHbIM MYXeM B UCTUHHO PUMCKOM Ayxe, KOTOpomy [AuoHucuit npunu-
CblBaeT MpuHUMN «6oraTblM SABNAETCA He TOT, KTO MHOro npuobpen, a
TOT, KTO [0BO/bCTBYETCS HEMHOTMM». [IpUHUUMNAMU €ro >KM3HEeHHoM
hunocopum 6bINM YMEPEHHOCTb WM pasyMHbIil 06pa3 XW3HW, BOCNUTaHME
JOCTOMHbIX feTel™?. Bce 3TW MpaBina Mbl B M306UANM HAXOAUM B Muda-
ropeffCKux cakpasibHO-NpPaBOBbIX HOPMaXx.

b O A

Tak BOT, MMEHHO 3TU (UNOCOMCTBYHOLME TOCYAAPCTBEHHbIE MYXM
OTMeHUNN TapKBUHWEBLI 3aKOHbI, Hecylime B cebe APKO BblpaXeHHble
YyepTbl ITPYCCKON cakpanbHO-NpaBOBOW CUCTEMbl, W BOCCTAaHOBWM/IM 3aKO-
Hbl Hymbl u CepBua Tynnus, B KOTOPbIX, Kak CMpaBef/iMBO OTMEYaeT
C. ToHmO, TpagWUMOHHO CWMbHBIM ObINO BAWAHME rpedveckoli npaBoBoli
KynbTypbl FOxHoW WUTanun®. K atomy go6aBnsieTcs elje U coobluyeHue
Tpaguuum o TOM, YTO UMEHHO B KOHUe VI B. A0 H.3. 3aKOHbl Hymbl «0
CBALWEHHbIX pUTyanax», 3anucaHHble AHKOM Mapuuem Ha [LepeBAHHbIX
fJocKax W yTpayeHHble BBUAY HEMPOYHOCTWM Martepuana, Oblanm BoOCCTa-
HOB/IeHbl MOHTU(GMKOM [aem I'Ianmpmel\ng“. AymaeTca, 4TO 37O «BOCCTa-
HOBJIeHME» CcaKpafibHbIX HOPM Hymbl B KoHue VI B. Ao H.3., KOrga nonu-
TUYECKOe BAUsHWE nudaroperueB Ha Bcto HOXHylo WTanuio 6Gbino oco- :

* Manil. Astron. 1I: U Lyl repoes, OCBOGOAMBLUMCL OT TeN U NOKWHYB 3eM/0, MOAHM-
MaloTCs BBbICb W HO HeGe, KOTOPOro OHW JOCTOWHbI, >KUBYT B Bekax?.. W BOWHbI Puma, ux
Gonblue Apyrux B HeGecHoOl Bbicu:.. .BpyT, OCHOBaTenb ropoda, CMaceHHOro OT Laps...

% Dionys. V. 48:L B KOHCYnbCTBO 3TUX My>Keii, 3a6ones, ckoHuancs IMy6amii Banepuii n .
npossuly MOTUKONA. MOYATABLUMACA HAWMYYLIMM M3 BCEX PUMAAH TOTO BPEMEHW BO BCEX
Lo6necTaX... 2. I'Tak, My> 3TOT... He 6bi1 OXBayeH cpebponobuem, nopabdoLlatoLLM BCexX
nofeii 1 3acTaBnAOWMM WX MOCTYNaTb HENPUCTONMHO.... OH OoCcTasancs Mpu CBOEM He3Hauu-
TenbHOM, [AoCTaBLemcs OT 0TLa WMyLLecTBe, Befs 06pa3 >XW3HW PasyMHbIA, He3aBUCUMbIA 1
Havbonee ><enaTefbHblii U3 BCex (Apyrx). M npu Takom HeGObLUOM COCTOSHWM OH BOCMUTaN
feTeii (BonHe) AOCTOWHLIMM CBOEropoja M chenan Ais BCex ACHbIM, YTO 6GoraTbiM ABiseTCA
He TOT, KTO MHOro npuobpen, a TOT, KTO [0BONLCTBYETCH HEMHOIUM.

94 TondoS. Profilo... P. 43,274 s.

% TMopapo6Hee cM. 06 3TOM Bbilue, 1.1.2. 1

|
|
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6EHHO CUMbHbLIM, MOF/I0 NPOUCXOAWUTHL He 6e3 BAWAHMA nudaropeiickoli

HAYKU 0 >KEPTBOMPUHOLIEHUAX> *°

2.1.4. 3aKOHbI 0 Hasorax, Konnernax n obsasarTenbcTBax

B nepBoii rnaee yxe ob6pauliasiocb BHUMaHWe Ha TO, YTO apxauyeckas
cucTemMa Hanoroo6a10XeHUs W LeH3a ocyllecTBisnack B hopme cbopa >ept-
BOMPUHOLLEHWN, TaK Ha3blBa€MbIX MEPBMHOK WM [ECATUH OT ypoXas Wu
npunnoga ckota. Cepsuii Tynnuii BBen moguvduKauui B 3Ty CUCTEMY
XXepTBOMPUHOLLEHWNA-HANIOTOB B TOM CMbIC/Ie, YTO MOCTaBW pasMep XepT-
BOMPUHOLIEHWA B MPAMYK 3aBUCMMOCTb OT [OXOLOB PUMCKMX TpaXKaaH.
Kak n3BecTHo, TapkBuHUI oTMeHWn CepBMeBY CUCTEMY LieH3a W Hanoroo6-
noxeHus. MHorue nccnegosatenn yoexaeHbl, 4To CepBueBa cuctemMa LieH3a
6bl1a BOCCTAHOB/EHA NNLLIbL KO BPeMeHW n3gaHna 3akoHoB X1l Tabnuu, T.e. K
cepefnHe V B. A0 H.3. OgHako AunoHucul MannkapHacCKuil nuweT, 4To yxe
B 508 r. [0 H.3. KOHCY/bl NONHOCTHIO BOCCTAHOBWUAN CUCTEMY Hanoroob6so-
xeHusa Cepsus Tynnua. Tak, OH rOBOpPUT cieaytollee:

«Mpn 3TUX KOHCyNax He MPOM3OLLI0 HUYEro AOCTOMHOro ynoMUHaHus,
KpOMe TOro, YTO 6blIM MPOBefeHbl LEH3bl UMYLLECTBA U OMpeAeneHbl Hano-
rM Ha BOMHY, Kak 3TO YCTaHOBWUA Uapb Tynnuii n Kotopble 6blinM npeHebpe-
raeMbl B TeYeHMe BCEr0 BPEMEHU nggsnen—mn TapKBUHUA W TOrfa nNpyu 3Tux

KOHCY/axX BMepBble BOCCTAHOB/EHbI» .

3Ta uHhopmauusa ANoHUCKSA NOPOii NojABEPraeTCca COMHEHUIO, OAHAKO K
3TOMY HeT abCONOTHO HUKaKWX OCHOBaHWA. Bedb ero cnoea MoATBepXia-
toTcA cBefeHmamu MnyTapxa o 3aKoHe 06 3papHbIX KBECTOpax TOro >Xe rofa.
Tak, OH nuLeT:

«[Toxsanbl NMonnuMkone cTaxan U 3aKoH 0 KBectopax. [1OCKOMbKY rpa-
XfaHe [0MKHbl 6blin AenaTh U3 CBOEro MMYLUECTBa B3HOChI Ha MOKpbITUE
BOEHHbIX PacxXofoB, & KOHCY/l W CaM He Xenaji KacaTbCs XO3AMCTBEHHbIX
[en, v 0TKasblBa/iCA MOPYYUTb MX CBOMM [pY3bfM, U BOO6LE He corna-
wancs, 4tobbl O6LECTBEHHbIE CpPeAcTBa NoCTynanu B YacTHbIN LlOM, OH
yypegun KasHaueiicTBo B xpame CaTypHa, rge pumMasHe XpaHAT KasHy v [0
CUX Nop, U NPeanoxun Hapody u3bpaTb ABYX MONOAbIX mo,u,eﬁ KasHauesq-

% Cm. 0 BaMsHUM nucaropensma Ha Manupues c6opHuk: Tondo S. Leges regiae e
paricidas. Firenze, 1973. P. 48-55.

% Dionys. V. 20. 1:"ed' o> axko piv o\)8ev *ic,iov Xoyou ‘espaxsr), tipflaeiq 5'
&WOVTO xmv picov Kai rageiq Xcov eiq xobq noie®ovq eiogop&v, cogq TvXXiog o
3acHA.erx; evopoOeéxTiae, rcavxa xov eni xfjq Tapk-ovio-o b\>vaaxeiaq %povov aderugéyau,
X0Te 8e rcpwxov Ko xowcov avavemO€iaav.
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MU-KBecTopamu... [eHer 6bII0 BHECEHO OYE€Hb MHOrO, M60 B CNMUCKaxX 3Ha-

yunocb 130 TbiCAY YeNiOBEK, HE cyMTad CMPOT WU BAOB, KOTOPble B3HOCOB He
97

aenann»

Wtak, MNnyTapx cBfA3biBaeT BOCCTaHOBAeHWe CepBMEBOW CUCTEMbl LeH3a
N HanoroobNOXeHWs C 3aKOHOM O KBecTopax. Takaa JaTMpOBKa BBefeHWs
[LOMKHOCTW KBECTOPOB HEe BbI3bIBaeT B HAy4HOW nuTepaType CepbesHbiX
BO3paxeHNii®®. /lio6oNbITHLIE CBeAeHNs B MoATBepxaeHWe cnos MnyTapxa
MOXHO HaiiTu y Taunta®™. OH nuwWeT, YTO KBECTOPbI CYLIECTBOBAM YXKe Nnpu
Lapsx, a KoOHcyn bpyT nuiib BOCCTAHOBU 3TOT MHCTUTYT. JTI0O6OMNBLITHO, YTO
TauuT ccblnaeTca HenocpeAcTBeHHO Ha TeKCT KypuaTHOro 3akoHa bpyTa,
BUAMMO, elle CcyliecTBOBaBLUero B 3anoxy Tauwuta. CrefosaTesnbHO, CBefe-
HUA 0 BOCCTAHOBNEHUW CUCTEMbI HANOr006/M10XEHNA N MHCTUTYTA 3papHbIX
KBECTOPOB Y>XX€ NPpW NepBblX KOHCYNnax crefyet npu3HaTb B LESOM [OCTO-
BepHbIMKU. JTO TeM 60/ee 04eBUAHO B CBA3M C TeM, YTO AaHHbIW 3aKOH bpy-
Ta 0 Hanoroo6M0XeHU BMOMHE MOXET ObiTb COOTHECEH C pacckasom Mak-
pobus 06 oTMeHe BpyTOM 4enoBe4yeCKMUX >XEPTBOMPUHOLIEHWA W O 3aMeHe
X OYnCTUTENbHBLIMK XepTBaMu (Macrob. Sat. I. 7. 34—35).

Boobuie Hago ckasaTb, YTO TPaAMLMA HACTONYMBO YKasbiBaeT Ha TO, YTO
nepBble KOHCY/bl BOCCTAHOBU/IW MHOTMe CakKpa/ibHO-MpaBoBble U 0653aTenb-
CTBEHHbIE HOPMbI MepBbIX Lapeil, ocobeHHo CepBusa Tynnus. Tak, [AuoHU-
cuii ManukapHacCKuii NUWeT chneaytollee:

«Befb OHY BO3pOAMAN 3aKOHbI 06 06f3aTenscTBax, HanucaHHble Tynnu-
€M, KOTOpble Ka3anucCb FyMaHHbIMW W [EMOKPATUYHbIMW U KOTOpble Tap-
KBUHWIA BCE MOMHOCTbIO OTMeHWA. OHU NpMKasanu TakXke >XepTBOMpPUHOLUe-
HUA, KOTOpble nneben U copoamymn, c'obupascb Kak B YepTe ropofa, Tak v B
CeNnbCKOW MeCcTHOCTM, coBepliany coobuia, UCMONHATbL TaK e, Kak 3T0 6bino

" Plut. Popl. 12; EnnveSri 5& kaT. 5ia TOV xapieuxikKOv vopov. enei yap &6er
Xpfpata Ttpog tov noXepov eiaeveyKetv ano xcov ouaicov -coix; noXixa<;, OWx' amogq
ayaoQai xfjg olcovopiag oike xotiq grXorx; eaaai (kroXopevog, ot>0' 6Acoq eiq oikov
iSiwxou TtapeXGeiv 6rpoaw xP/IH-*®> Tapteiov pev aie'5eiq'e TOV xot> Kpovot) vadv,
¢ péxpi vUv xpcbpevoi 6iaxeXot)at, Taplac, 66 T 5tjpa> 5<i0 XCOv VEcov E6COKey
arcoSeigai-... Kai xpripaxa <IOYI'X/1 koXXa- Tpuwkal8ek:a yap arceypayavxo
pupiaSeq, Optpavoiq naiai mi xnpak; yuvai“iv aveOeioriq xfj< eiocpopag.

“Mommsen Th. Romisches Staatsrecht. T. . 1. Lpz., 1887. S. 511 ff.

% Tac. Ann. XI. 22: Sed quaestores regibus etiam turn imperantibus instituti sunt, quod lex
curiata ostendit ab L. Bruto repetita. mansitque consulibus potestas deligendi, donee eum quoque
honorem populus mandaret (Ho kBecTypa Oblua yupedkieHa elle Npu BAacTuW Lapeid, 4ToO
[loKasblBaeT BO306HOBNEHHBI JlyLem BpyToM KypuaTHbIA 3akoH. [lpaso ux Bblbopa ocTasa-
NOCb 33 KOHCynamu, Moka W Ha 3Ty MOYeTHYI AOMKHOCTb He cTan u3bnpaTb Hapop).
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11 2.1. KoHcynbckad BnacTb W BOCCTaHoBAeHWE 3akoHoB Cepsua Tyaams B 509 r. [0 H.3.

npn Cepeun Tynnuu. KOHCY/nbl NpefocTaBuaAM UM Mpaso MPOBOANTbL Hapo-
Hble cO6paHMa O CaMblX BaXHbIX fiefiax, ronocosaTb M AenaTb BCE Mpouee,
YTO OHW Jenanu no npexHemy 06biuao» %,

UTo KacaeTcsi BOCCTaHOBNEHMS 3aKOHOB Cepsus Tynnus 06 o6s3aTenb-
ctBax (cropPoAcdoov), TO 34echk pedb MAET O CaMbIX Pa3HOOBPa3HLIX BUAAX
YaCTHbLIX [OrOBOPOB, BK/IOYaeMbIX B 06ljee NoHATME nexum. Heo6xogumo
OTMETUTb, YTO [aHHbIE HOPMbI MPefoCTaBNAnN nnebesM OnpefeneHHble
rapaHTMM OT MpOM3BOMa NAaTPULMAHCKOTO CyfAa, a, BOIMOXHO, TaKkKe M OT
Yrpo3sbl OAr0BOro pabcTBa. VIMEHHO HapylueHWe 3TUX 3aKOHOB BMOCHEACT-
BMM BbI3BaN0 MEPBYIO CeLeccuio nnebees M cosfaHne nnebeiickoro Tpuby-
HaTa. opa3fo 6onee BaXHbLIM NpeACTaBAsAeTcA BTOPOIi 3aKOH - O CBO6OAE
cobpaHuii 1 06LWMX XKepTBONPUHOLIEHWUI pasnnuHLIX nnebelickux 1 pogao-
BbIX COI030B. TaKne COK3bl B apxaMyeckoMm Pume 0603Hauanuch TEPMUHOM
sodales n HocMANM camblil pasHOO6pPasHbI xapakTep Kak pOAOBbIX WUAM Tep-

PUTOPUabHBLIX COOBILECTB, TaK U YMCTO NPO(ECCMOHaNbHbIX Konnerniit®,

Tpagnumsa nposefeHns 06WKUX cobpaHWii YNEHOB O4HON W TOW >Xe Tpu-
Obl, Kypuwu, nara WAM CefeHWs [N COBEPLUEHUS >KePTBOMPUHOLLEHUNA,
00bIYHO CONPOBOXAABLUMXCA OOWMMU NMUpPaMU, UMEET OYeHb ApeBHee MNpo-
nucxoxpaeHue. Takuve nyb6AnYHbIe HKepTBOMPUHOLWEHNA PecT HasblBaeT
publica sacra (P. 284 L.), nofyepkuBas, 4To OHW «COBepLUAIOTCA Ha obuiecT-
BEHHBbIA CYET... OT MMEHM XOMMOB, NaroB, Kypuil n CBATUAWLL». ApPUCTOTENb
MULLET, YTO 3aKOHbI 006 06LMX CUCCUTUAX, T.e. XEPTBEHHLIX Nupax pasnuy-
HbIX COO6LLECTB, ObINU BBEAEHbI Ha tore Tanuu elle nereHfapHbIM Lapem
WTanom n npogo/mkanu AeiicTBOBaTb BNAOTb 4O ero BpeMeHwu, T.e. go 1V B.
8o H.3. (Arist. Polit. 1329 b, VII. 9. 2-3). Mofo6Hble HOPMbI, B hopMme nu
3aKOHa unn 06bluas, HECOMHEHHO, AeiicTBOBanW W B ApeBHellwem Pume. U3
®nopa (Flor. 1. 6. 3) mbl 3Haem, uTo CepBuiA Tynanii Npu NpoBeAeHUN LiEH-
30BO/ pedopMbl MMEHHO KONMErnaM npugaBan o0coboe 3HayeHue. JInwb

% Dpionys. V. 2. 2: Tdoto 57] to noXnTempa kKartacTT|cTapeyol kal bXka Toluok;
napanA/ficna ok OHya npo(h)pov enoitjcav eiq riiv 5iapovflv toov rcpaypakcov HV
sTIpeTTIv Kal Taneivov 0xkov Kai yap xoix; vopoix; xoix; nept Tmv aupfiotarirov xoix; nnd
TuXAioo ypacpévTai; gn"avOpomotx; Kai 6Tyxoxrkorx; éivai SoKowxag, oiy ¢mavxa<;
kaTéXrxte Tapkllikx;, avevecboavxo Kai xac, 6uoia<; xdq Xe kaxa noAav Kai xaq éa! xcov
ayptbv, & énorowwxo kovocx cuviovxeq oi 5rjpéxai xe Kai oi cpuXixai, mA.iv jcpoaexa”av
grtixeXeiaGai, ox; &énr T-0AAiou aweteXotivxo- ékkATcTW'ELY X' aiixou, aneSoaav r>nép xcov
peyujTcov Ka™ yfjepov énkpépery Kai xaAAa npa;xxeiv, oca Kaxa xoix; npoxéporx; éHo.tOIx:
énpaxToy. 2

101 Cm. Hike, 3.2.5.
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TapkBuHuii Topablii, 605ck 3arosopa B CO6PaHUAX HEKOHTPOAMPYEMbIX UM
coo06LecTB, 3anpeTun NpoBefeHWe 3TWUX XepTBonpuHoweHuid {Dionys. V.
43. 2). Tenepb Xe KOHCYNbl 3aKOHOM 0 XXEPTBOMPUHOLIEHUAX COAanoB BOC-
CTaHOBMAN 3TOT [PEBHWIA WHCTUTYT. HWXKe Mbl YyBMAWM, 4TO 3TOT 3aKOH
gowen u B XII tabnuu.

NTaK, 3aKOHbl MEPBbIX KOHCYNOB Kak OyATO 3akpenunum B PuUMe HOBYIO
[LeMOKPaTUYeCKY0 KOHCTUTYLMIO, Aarolyto, MycKail elle B cakpanvu3oBaH-
HON thopMe, Hayano rpaxpaaHCKoOro paeeHcTBa WM cBo6od. HapogHoe co6pa-
HWEe MOMYyYWUNO BLICLIYIO KOHTPONIbHYIO BNacTb Haf pelueHuamMu natpuuuaH-
CKOro Cyfia, 4TO BbIpPa3unocb B NpaBe anennauuu K Hemy. CucTtema nogo-
XO4HOr0 HanoroobnoXeHus cmaryMna xota Obl Ha Bpems couuanbHYH
audepeHumaumio obulectea. HakoHel, 3akoH 0 cBoboge cobpaHuii pas-
NNYHBIX He TOMbKO POAOBbLIX, HO WM Mnebefckux MpogeccroHanbHbIX CO06-
LeCTB YKPENUA He CTONbKO BNacTb MECTHOM apucToKpaTuu, T.e. BCe TeX Xe
naTpuumnes, HO W KOHTPO/b 3a WX [eATEeNbHOCTLIO CO CTOPOHbLI nnebca. Ha
3TO YKa3blBaeT, B Y4aCTHOCTMW, paccka3s JInBMA O CO3[aHWN KONMerun Topros-
ues (mercatores) B 495 r. 4o H.3., KOrja BrnepBble BOMPEKW BOMW patres, T.e.
CEHaTopoB, Hapoj Bbibpan Maructpom npoctoro nnebes (Liv. Il. 27. 56).
O[flHaKO y)Xe yepe3 HeCKONbKO NIET rnocne BCTYMN/IEHNA B CUY 3aKOHOB HKOHMA
BpyTta n Banepua MNy6nukonsl csobofa nnebees 6bli1a NoABeprHyTa cepbes-
HOMY WCMbITAHUIO CO CTOPOHbI MaTPULMAHCKON ONUrapxmu.

2.2. YUYPEXAEHWE MJEBENCKOIrO TPUBYHATA
M Er0 POJIb B PASBUTUUN PUMCKNMNX 3SAKOHOB

PacckasbiBast 0 cobbITUAX 495 r. o H.3., Nnewii noj4YepKNBaET, 4YTO BECTb
0 CMEpPTW M3rHaHHOTO uapsi TapKBMHUA «0b6ogpwna U naTpuumes, U nnebees,
HO y naTpuuueB pafocTb 6blna YPe3MEpHON: CW/bHbIE NIOAW Havanum obu-
XaTb nne6ees, 3a KOTOpPbIMW [0 TOro BpemeHu yxaxusanu» (Liv. 1. 21).
O TOoM, 4TO ceHa'l cTan 0CO6EHHO CUNbHO MPUTECHATL NebeeB UMEeHHO no-
cne cmepTu TapkBuHMA, coobuaeTt n Canntoctuii (Hist. 1. fr. 11). BonblwnH-
CTBO aHTUYHbIX aBTOPOB Ha3blBAlOT [/1laBHOW NPWUYMHOW MepBOi ceLeccuu
HenomepHoe 6pems [ONroB M Aonrosoe pabcTBo’®. Nimswnii (U. 23), OnoHu-
cuin (VI. 26. 1) u MnyTtapx (Marc. 5) roBopsT Takxe 06 06HULWAHMM NnebeeB
N XKECTOKWX MPUTECHEHMAX CO CTOPOHbI KpeaWTopoB, npuyeM [UOHUCHIA
yKa3blBaeT Ha MOCTOAHHbIe BOWHbI U HEMOCU/bHbI BOEHHbIA Hanor, yray-

1921 jv. II. 23; Dionys. V. 22; Plut. Marc. 5; Cic. De rep. M. 33. 57, Brut. 14. 57; Gell. XVI. 2!

VIII. 9.1; Flor. 1.23; De vir. illustr. 18; Zonar. IV. 17.1-2; Fest. P. 422 L.; Lyd. De mag. 1.44.
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6uBlive o6HUWaHMe nnebca. CornacHo AuoHy Kaccuto (IV. 17. 2), ogHa
CTOpOHa CTpeMuiach K Ype3BblyaiiHOW BnacTu, a Apyras - K 0CBOGOXAeHWIo
0T fo6poBonbHOro pabctea. Takum 06pasoM, COrnacHo Tpaguuuu, rnaBHOA
NPUYNHOIK NepBOi ceueccun 6bIN0O TAXKEN0e MONOXKEHUE AO/HKHUKOB, KOTO-
pbix JIuBuin yacto HasbiBaeT nexi (1. 23. 8; N. 24. 7; 1. 27. 1; Il. 31). Jonx-
HMKaM NpPOTWBOMNOCTABNATCA KPeAWTOPbl, POCTOBLLMKMN, CEHATOPbl U KOH-
Cy/bl, KOTOpble CBOMM FOCMOACTBOM [OBeW Hapog A0 pabckoro nonoxe-
HWs. B wucTopmorpadmm rocnofCcTBYeT MHEHUWe, 4TO TAXKEN0e MOM0XKeHue
[LOMKHUKOB nexi CBA3aHO C [JOrOBOPOM Nexum, KOTOPbIA 4acTO MOHWMAlOT
KaK [leHeXHblii 3aem, Beaylnii K fonroBoii kabane ™. OgHako noj KpeauTo-
pamMu 1 pOCTOBLYMKAMMW, YNOMUHAeMbIMW B Tpaguuuu, cnegyet MNOHMMATb
TakKXXe U KPYMHbIX 3eMneBnajensles, CAAIOWMX 3eMAI0 B apeHay, W BoobLie
pasnMYyHOro poja MarucTpoB. JTO Mpexje BCero magistri pagorum, cpaato-
LMe 3em/Il0 NaroB B apeHAy, W pasnuyHble magistri societatis, T.e. MaHLen-
cbl, 6OpaBlWMe Ha OTKyn c60p HanoroB W HasbiBaBlIMecs B Tpaguuuu
feneratores.

Takas TOYKa 3peHMs HaxXOoAWUT NPAMOEe MNOLTBEPXAEHUEe B WCTOYHMKaX.
Tak, JuoHWCMIA HasbiBaeT cpefn yganuslumxca nnebeeB (eToB, KOTOPbIX
cunTaeT apeHpatopamu yyxoi 3emnm (Dionys. VII. 1. 1). OH He pa3 ynomu-
HaeT 3eMeflbHYl0 apeHAy B OnucaHuu cobbiTWI MepBOi MOM0BUHLI V B. A0
H.3."% CornacHo Annunany (B. C. I. 7) u Lnuepony®®™, caaua semnu B apeHgy
u3gpeBne CyllecTBOBana B pUMCKOW civitas. [anee CanntocTuid, onucbias
NPUYNHbLI celieccumn, coobLiaeT crnegytoulee: «3aTem patres uU3Hypsnu nneéce
LLapCcKOli BNAcTblo, BbIHOCWW PeLIeHWs O XWU3HU u Tene (nnebeeB) c uap-
CKWM CBOEBO/IMEM, OHMW CrOHANMW MnebC C 3eMIn U, He AO0NYCKas HWKOro wu3
NpoYMX, OfHN OCYLLECTBAAAM FOCYAapCTBEHHYIO BnacTb»'®. CoobuieHne o
TOM, YTO CEHATOpbl CroHAnW nnebees C 3eMnu, MOXeT ObiTb 06BACHEHO
[BOAKO. Peyb maeT nnMb60 0 KOHMUCKALMW NUYHBLIX 3EMENIbHLIX HafenoB 3a
pgonrn, nubo, 4To 6onee BEpPOATHO, O CroHe nnie6eeB C apeHAyemMoi WMMK
06LLeCTBEHHOI 3eMM 3a HeynaaTy No3eMesbHOr0 Hanora. BaxHOo noguepk-
HYTb, Y4TO MpPW OMMCaHWW COObITWIA 494 T. [O H.3. POCTOBLYMKMW, 3eM/eBna-
Jenblbl U KpeguTopbl NPAMO WAEHTUMUUUPYIOTCA aHTUYHbLIMW aBTopamMu ¢

CeHaTtopamMn 1 4acTto 06'bep,VIHFIIOTCFI O4HUM 06LLI|VIM TEPMUHOM patres, KOTO-

m“PeppeL. Op. cit. P. 222 ss.; FinleyM.1. La servitude pour dettes... P. 159.

%pionys. 1. 31; IV. 9. 13; IX. 60. 2; IX. 51.4; IX. 44. 7.
%Cic. Verr. 3. 6.13; 3. 8. 20; 3. 11.27; 3. 21. 53.
* 19 gallust. Hist. 1. fr. 11: Dein servili imperio patres plebem exercere, de vita atque
tergo regio more consulere, agro pellere et ceteris expertibus soli in imperio agere.
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pblii 0603Ha4YaeT MUMEHHO 4NeHOB ceHaTta. 10 BCeil BUAMMOCTH, 3TO MOXHO
00BACHUTL TONMBKO OAHWM - WUCKIOUYUTENbHBIM MPaBOM CeHaTta pacnops-
XaTbcs 06 ecTBEHHOW 3emneld (ager publicus), B yacTHOCTVM M MpaBoOM cAa-
4yu ee B apeHAy, 4TO, KCTaTu, NOATBEPXAAETCA faHHbIMKU [lnoHucusa, cornac-
HO KoTopomy Annuii KnaBguif npeanoxun ceHaty B 494 r. [o H.3. yacTb
006LWeCcTBEHHON 3eMNU pa3fennTb Ha Hajenbl U cAaTb B apeHAy, 4Tobbl no-
NYYEHHYIO apeHfHYl nNiaty MCNonb3oBaTb Ha BOEHHble HyXAabl (Dionys.
VIII. 73. 3).

CnepyeT OTMeTUTb, YTO COC/IOBUIO CEHATOPOB BO Bpems MepBoil celec-
CUM NPOTWUBOCTOSNN He TONbKO HEMMYLLWe LO/MKHWKM, HO W MO4YTU BCE CO-
cnosue nnebees. Ecnu BepuTb Tpaguuum, cpeam BOCCTaBLUIMX OblN HE TOSb-
Ko proletarii n capite censi, HO U rpaxfjaHe cpejHero pocratka, OTHOCKB-
wureca K assidui. MIMeHHO MaccoBoe pa3opeHue CpeAHMX C0eB HaceneHus,

BCErAa CMYXMBLUMX OMOPOI PUMCKOrO rocyfapcTBa, U Npexje BCEro puMm-
. N 07 1

CKOro BOICKa, MPUBENO K NepBoji ceueccum . TO, YTO OCHOBHbLIM COCTaBOM
yuweawmnx 6bian BOMHbI, TWWHUA pa3 noaTBepxaaet aTo (Liv. L. 32; Dionys.
VI. 55. 2). . .

CornacHo Tpajuuumu, BOCCTAHUE OKOHYWNOCH MONHOWA nobenoi nie6-
ca. JlnBuiA nbiTaeTcAa nokasaTb, 4YTO OKOHYaHME CelLeccuum MNpoM30Lo
6narofaps B3aMMHbIM yCTynkam natpuuues u nneGees (Liv. 1l. 33). OH
roBOpPUT NuWb 06 yupexpaeHun nnebeiickoro TpubyHaTa, 0OBABMEHHOTO
HENPUKOCHOBEHHbIM MO CBALWEHHOMY 3akoHy (lex sacrata). Ha peweHue
[ONroBOro Bonpoca NnBUiA He ykasbiBaeT. OfHaKo HeCKO/NbKO paHee OH
ynomuHaeT 06 aguktax Cepsunua 496 r. go H.3. (Liv. N. 24) n M. Ba-
nepusa 494 r. po H.3. (Liv. I1l. 31). CopepxaHue 3TUX 3AUKTOB CBOAU-
Nnocb K TOMY, 4YTO BO BPEMS BOEHHbIX ,n,e'ﬁCTBMifl 3anpelanoch AgepxaTb
PUMCKOTF0 rpaxAaHWHa-BOMHA «B OKOBaX WAW 3aKYeHUM W BnajeTb
Unn nepefaBaTb WMyLLeCTBO BOWHA WMAW [OKy4YaTb ero AeTAM WAW BHY-
kam»'%®. HecOMHEHHO, yCMellHOe 3aBeplleHne NepBoil CeLeccum u us-
6paHune TpubyHOB, MMEWLWMX MNPaBO HaN0XeHWs BeTO, rapaHTMpoBanu
CUNly 3TUX 34WNKTOB.

O 6onee paAuKanbHbIX MOCNEACTBUAX BOCCTaHWUS FOBOPWUT [WOHMCKIA,
nepefaBas Ux B peun MeHeHns Arpunnbl K BOCCTaBLUMM:

%7 Richardd. -Cl. Les origines de la plebe. P. 512.

" Liv. 1I. 24. 6 ne quis ciuem Romanum uinctum aut clausum teneret, quo minus ei
nominis edendi apud consules potestas fieret, neu quis militis... bona possideret aut
uenderet, liberos nepotesue eius moraretur.
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«Mbl gymaem, 6yfeT crnpaBeanvMBo, 4To6bl BCe Te, KTO CBfi3aH [Jofiramu,
66111 661 0CBOGOXAEHBI OT CBOMX 0653aTeNIbCTB; M €CNN KTO-1M60 U3 Henna-
TEXeCcnoCoOHbIX YXXe HaxoguTcs B Kabane [0 NOSIHOW BbiMAaThl, Mpeanu-
CaHHOW 3aKOHOM, TO Mbl PELUIN, YTO OHM TaKxXe 6yayT 0CBOGOXAEHbI. YTo
KacaeTcsl TeX, KTO Oblal OCYX/JEeH N0 YaCTHOMY WCKY W NepefaH Kpeantopam,
BbIUTPaBWNM THKOY NPOTUB HUX, TO Mbl XOTUM, YTOGbl OHU TOXe OblIN
0CBOBOOX/AEHbI N NUKBUAMPYEM WX OCYXAeHMe... YTo e KacaeTcs Ballux
OyayLwmnx fONros, To BCe, YTO GyAeT 0f0OPEHO BaMU, HApOAOM W CeHaTOM B

0600JHOM COrNacun Nocne NOCTaHOBNEHUS C 3TOW Lenbio, To 1 ByaeT»™™.

Takum o6pasom, AuoHucuid, a Takxke AuoH Kaccuii (IV. 17. 12; Zonar.
VII. 14; 15) roBopAT O TOM, YTO B pe3y/bTaTe MEpBOW CeLeccum bbinnm NuK-
BMAMPOBaHbl BCe [0/T0Bble 006s3aTeNbCTBA, OCBOOOXAEHbI BCe KabanbHble
OOMKHUKM U BO3BpalleHbl cBOGOAA M TPaXkJaHCTBO BCEM HaxoAAalWMMCA B
pabcTBe y KpeauTopoB.

AHTWYHbIE aBTOPbI OHO3HAYHO YKa3blBAlOT HAa TO, YTO B pe3y/nbTaTe BO3-
MylleHus nnebca 6bl1 yupexpaeH nnebelickwii TpubyHat, rnaBHoe npefHa-
3HayeHWe KOTOpOro - 3awuTta nne6ees OT HecnpaBeANMBOCTM CeHaTa U KOH-
cynos. CornacHo Linuepony (Pro Quint. 20. 63), CanntocTtuto (Cat. 33. 5) u
Nueuio (Liv. VI. 37), opHOli u3 yHKUMIA nnebeiickux TpubYHOB 6Obina
3almTa JO/MKHUKOB, npuyem, no Jimsuio, TpubyHsl B IV B. A0 H.3. yC-
newHo NPenaTcTBOBaNM WX OCYyXAeHuto. J1io6onbITHO Takxe Habnwoge-
Hue E.M. LUTaepmaH o Tom, 4To B Pume anoxu Pecny6nunku gaxe gns paba,
KOTOPOMY TpO3u/iv HecrnpaBea/ivBas KasHb WM MyYeHUus, coXpaHanacb BO3-
MOXHOCTb NpuBerHyThb K 3awuTe nnebeiickoro TpubyHa'’.

O xapakTepe MepBbiX BbIOGOPOB Nnebeiickux TpubyHoOB B 494 r. [0 H.3.
coobwaet AuoHucuii (V1. 89. 1) «W Hapop, pa3fgenvBLIMCL Ha CYLLECTBO-
BaBlMe Torga paTpumn, UK, ecnn KTo-TO MpeArnoynHaeT HasblBaTb UX Tak,

" Dionys. VI. 83: 4. filxiv' evQ"Ulioufievoic;, " cm Aacta 6epaseiietar axacuq td
&xacl, sBAeco<; Oxav 6GaipeQwoiv at s apaa’%ox>oa\ xflv Siacpopav aixiai,
avayKatov e8o”ev eivai xaq apxriyo-bq xf)Q 5ixocxaaia<; npodaael, yv&vat Te Kai
jcaliaai. elpovxei; 8¢ xag as0TOPOrK; x&v Saveitov ayaspclel, Xa>Vv reapovxcov Kakcoy
aixtaq yeyovutaq, oifTcog ouitac; StopGoupeGa. xosin; 6erAoyTa*; XPXC*i pr| 5r>-
vapivouq 8iaAlwaa9ai navxaq atheuiban resv GpXruwatcoy 3waroiiuey Kai ei Xivoov
fj5r| Ta awjiaxa bneprwgpcoy ovrcov Xaiq yopnuol npoGecpiai<; kaTéxeTtan Kai Tarm'
&XevQepa eivai Kpivopev- oaot Te 5tKai<; a.Xovxeq iSiaiq rcape866rjaav ToL icaxaSi-
Kacapevoiq, Kai Tormorx; éf.emséporx; eivai (3or/lopeBa, Kai xaq katayytoael, avTWv
AKMpork; noio-opev. 5. ..nepi 8e &>V Wxepov eoopevcov, coq av t>piv xe T 8Tiug Kai
Totq ék Toii CDveSpioi) Koivfj PouAeuaopevon; thay-p, vopoi) Kr>pcoOylo<;| ot3rox; &c i:te.
M0 1) |TaepmaH E.M. PacligeT pa6oBnajenbuecknx OTHOLLeHMiA. C. 167-168.

299




Mnasa BTOpas. Ponb 60pbObLI NNebeeB 3a CBETCKOE NPaBso

KaK 30BYT UX caMW pUMNAHE, Ha Kypuu, n3bupaeT roguyHbIMn MarucrpaTta-
Mu cnegyrowmx: Nyuna KOHua bpyTta n ag JluumHng bennyTa, KOTOPbIX
Hapof UMen 40 3TOro MOMEHTa B KayecTBe BOXAKOB, W BA06aBOK K HUM [as
n Nyénuna Nuynunes n Fas Busenus Pyra. 3Tu NaTb 4enoBek 6binn Nepsbl-
MW, KTO NOAYYUN TPUBYHCKYH BacTb 3a YeTblpe AHA L0 AeKabpbCKUX ug,
KaK 3TO NPUHATO W B Hawu AHW». B NpouMTUPOBAHHOM COOGLLEHUN BAXHO
OTMETUTb TO, YTO TPUOYHbI OblIK BbiGpaHbl nne6com no Kypusm. O Bbl6O-
pax nepBbiX Nne6eicknx TPUOYHOB Ha KypuaTHbIX KOMWULMAX, COMPOBOX-
[aBLWIMXCA COBepLIeHMeM aycnuuuid, coobuiaeT Takxe u LuyepoH (Pro
Corn. fr. 23). BO3MOXHOCTb 3TOF0 MofBepraeTcs comHenuo™:. Ho gocTa-
TOYHO BCMOMHWUTL, YTO BCE BOMPOCHI, Kacawolumecs sacrum, a Tem 6onee
CBALEHHbIE 3aKOHbI, PErynuMposaBlune, B YACTHOCTWU, CBALLEHHYI Henpu-
KOCHOBEHHOCTb TPMOYHOB, OblIM B KOMMNETEHLMMN TONbKO KYpPUATHLIX KOMMU-
unii?, uTo6bl OTBPOCUTL BO3MOXHbLIE COMHEHMs. K ToMy e, Kak 6bi10
MokKasaHo B NepBOi rnaBe, WCTOYHUKU MO3BONMANT YTBEPXAaTb, 4TO Ha
nne6c TakXXe pacnpoCcTPaHANOCh CoLManbHOe feneHne no Tpubam v Kypuam,

a cnefoBaTeNbHO, 1 MPaBO yuacTus B KypuaTHbIX Komuomax'™.

NInyHocTb TpUBYHOB 6blna 06bABNEHA HEMPUKOCHOBEHHON (sacrosancti
essent. - Liv. 1. 33. 1), n BcAKOe HacuavMe Haf HAMU U Jaxke CMIOBECHOE OcC-
Kopb/ieHne Kapanocb MO CBALLEHHbIM 3aKOHaM CMepPTHON KasHbi0 M KOH(U-
ckaymein umyutectsa (Cic. Pro Tull. 47; Pro Sest. 79; Dionys. VI. 89). Mdanee,
cornacHo LuuepoHy (De pr. cons. 19. 46) u Nlmeuio (Il. 33. 1; Il. 33. 3),
CBALWEHHbIE 3aKOHbI 3anpeLlany ceHaTopam W 4jeHam WX pOfOB 3aHUMaTb
JOMKHOCTb nnebelickoro TpubyHa. B pgaHHOM cnyyae pedyb wAaet, no-
BMAMMOMY, O pasrpaHuyeHny UCNOMHUTENbHOW BRacTu (CeHaT) U QyHKUWIA
KOHTPONA 3a Hell (TpubyHat). MnebeiickuiA TpMOYH NONy4YMn TakXe MpaBo
NpUBNEYEHUA K cyfy N60ro rpaxgaHuHa, BKAOYAA Y/IEHOB CeHata U KOH-
cynos (Lyd. De mag. 1. 44).

Kpome TOro, CBAILLEHHbIA 3aKOH 3ampeLian Mof CTpaxoM CMepTu npume-
HATb HacuAMe K KOT .y-nMbo M3 PUMCKMX rpaxKhaH BOMpPeKu 3anpeTy nnebeii-
CKOro TpubyHa. TekcT [aHHOro 3akoHa uutupyetca [Auonucuem (Dionys.
VI. 89.3): «lMpoTnB BOAM Nnebelickoro TpubyHa, AaXke eciM 0fHOro0 U3 MHO-
rMX, HUKTO HMYero He A0JKeH 3acTaBNATb [enaTb: HU BbiCEYb MNIETbMU, HU

" Mask W.J1. Populus, cives, plebs Hayana Pecny6nmku. C. 72.

"2 Mask W.J1. Pum nepsbIx Lapeit. C. 236.

3 Botsford G. W. The Social Composition of the primitive Roman populus // PSQ. N 21.
1906. P. 498-526; Richard J. -Cl. Patricians and plebeians. P. 108 ff.
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npukasatb pYyroMy BbiCeYb, HW YOUTb, HW NpPUKa3aTb APYroMy 3TO CLenatb.
Ecnn Xe KTO-HMOYAb cAenaeT 4To-n1MbGO M3 TOro, YTO 3anpewiaerca, To fa
OyfieT OH NpoOKNAT, a ero WMMyLeCcTBO NycTb OyaeT nocsalweHo Llepepe.
W ecnn kT0-nnb0 ybbeT caenasllero 3To, To ybuiiueil He bygeT». B aTux
cnoBax [peBHEro 3akoHa KpaTKO BblpaxeHa CyTb MHCTUTYTa ius intercedendi,
T.e. TPUOYHCKOro rnpasa BeTO, C MOMOLLbIO KOTOPOro OH MOr Hanaratb 3a-
npeT Ha peleHne nob6oro maructpara. Cam no cebe MHCTUTYT UHTepLec-
CUW, WAN BETO, MPUMEHSANCA W APYTrUMU Maructpatamuv U fJaxe Xpeuamu,
Hanpumep NOHTU(UKaMK K asrypamu. OpfHako 3fecb cobnwofanacb ctporas
cybopauHaums, MOAYMHEHME HU3LIEro marucTpaTa Bbicemy. TONbKO pas-
Hble N0 BNacTW MarucTpatbl MOF/IM Hanaratb 3anpeT Ha pelleHus Apyr gpyra
(Gell. XIV. 7. 6). BeTo e TpnbYHOB HOCMI0O abCOMOTHLIN XapaKTep W OT-
MEHSIN0 pelleHne He TOMbKO BCeX MarucTpartos, 3a WCKIKYEeHWeM [UKTaTo-
POB, HO W caMux nnaebeiickux TpUbYHOB - Konner no gomkHoctm (Gell. VI.
19. 5). C momoLbl0 MHCTUTYTa MHTEpUeccun nnebeiickne TpUBYHbI peanun-
30Ba/in CBOE NPaBO MOMOLM WM 3alMTbl NnebeeB OT ABHON HecnpaBeanu-
BOCTM BRacTh umywmx™. OgHako 3T0 NPaBO HUKOFAA He OCYLLECTBAANOCH B
cynebHoM mnopsigke, B (hOpMe aABOKaTCKOW 3aliWTbl, T.e. WHTepLEeccuto
MOXHO OXapakTepu3oBaTb Kak BHecyfebHyl0 3awuTty. B cBA3W C 3TUM npu-
BefeM OAWMH NI0BOMNbITHLIA OTPLIBOK M3 lMayTapxa, 06BACHAWOWMIA JaHHYIO
0C06eHHOCTb TpMbYHCcKoi Bnactu (Plut. R. g. 81):

«BbITb MOXET, 3TO BOOGLE He AOMKHOCTL? [leliCTBUTENbHO, Y TPUBYHOB
HET /INKTOPOB, OHW He MPOWU3HOCST Cyf C KYpYNbHOrO Kpecna, He BCTynaioT
B JO/DKHOCTb B Hauane rofa, Kak BCE [pyrue, U He cnaratoT ¢ cebs 06s3aH-
HOCTeil; Korga u3bupaeTcs AWKTAaToOp, XOTs BJacTb BCEX MaructpaToB nepe-
[aeTcs JUKTATOpY, TPUBYHbI MO-MPEXHeMY OCTAKTCS, Tak YTO OHU, BUAWUMO,
He 06blYHbIE MarucTpaThl, ¥ 3BaHWe WX COBCEM APYroro poga. MoxHo npu-
BECTM TaKOe CPaBHEHWE: HEKOTOpble OpaTopbl MOMaralT, YTO MUCbMEHHOE
BO3paXKeHMe MPOTUB HEBEPHO HauaToli TsH6bl ecTb He Xanoba, a Kak pas
HEUTo NMPOTUBOMOJOXHOE Xanobe: Kak anoGa BBOAMUT [ef10 B CyA M Hauu-
HaeT [ieN1o, TaK BO3paXKeHWe U3bIMaeT [ef0 W3 cyfa U npekpawaet [Aeso.
TOYHO TaK >Xe, AyMawT OHU, W TPUBYHbI CMYXaT MPENsTCTBMEM [O/KHOCT-
HbIM JIMLaM, U 3TO He AO/MKHOCTb, a Kak pa3 HeuTo el MPOTUBOMOMOXHOE:

" Mogpo6Hee cm.: Mommsen Th. Romisches Staatsrecht. T. . Abt. 1. Lpz., 1874. S. 247-
303; HeTywwun N.B. Ouepk pUMCKMX FOCYAApCTBEHHbIX ApeBHOCTel... C. 192-202; VicasA.
Funcion del tribunado de la plebe: reforma politica o revolution social? Madrid, 1983; Lo-
brano G. Il potere dei tribuni della plebe. Milano, 1983. P. 62-110.
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BNacTb U cuna TpM6YHOB B TOM, YTOObLI NPenATCTBOBaTb 310yNOTPEGNEHNAM
BNaCTbl0 U CUNOI MarmcTpaToBs».

CoBpeMmeHHas wuctopuorpadua 06bIYHO YycTaHOBMeHMEM Mnebeiickoro
TpubyHaTa U orpaHmumBaeT cofepxaHue leges sacratae, NpuHATbIX B 494 T.
[0 H.3., NpUYEM 3TW 3aKOHbI NO MPEUMYLLECTBY CBA3bIBAIOT TOMbKO C CaHK-
LMOHMPOBAHMEM HEMPUKOCHOBEHHOCTM TpubyHa". OfHaKo OfHO MECTo y
LiuepoHa no3BonseT cUMTaTh, YTO CBALLEHHbIE 3aKOHbl CBA3aHbI OTHIOAb He
TO/IbKO C yupexieHnem TpubyHaTa. LinuepoH rosopuT GyKBasibHO Crefyto-
wee: «CTOMb Benuka Torga bbina B HUX cuna, YTo Ha 16-i rog nocne usrHa-
HUA uapeil n3-3a ypeamepHoit Bnactu nosenutenell oHw yganunuch, (M3 lo-
popa), camu cebe BOCCTAHOBWM CBALEHHbIE 3aKOHbl U Bbl6panu ABYX Tpu-
6yHOB»''®. Takum o06pasom, ecnn B 494 r. 4o H.3. nne6eVickult TpubyHaT 6bin
co3flaH BrepBble (crearet), TO CBALWEHHbIE 3aKOHbI 6blY BOCCTAHOB/EHDI
(restituerunt) nne6com. 3TO MECTO BbI3bIBANIO HeLOYMEHUE YXKe Y aHTUYHbIX
KOMMeHTaTopoB LinuepoHa, He 3HaBLUMX COLEPXKaHWA CBALLEHHbIX 3aKOHOB.
OfjHaKo 3TO CBUAETENbCTBO, KakK Mbl Y)Xe oTMeuyanu, y6eanTenbHO NoATBep-
X[AaeT CyliecTBOBaHWe CBSALLEHHbLIX 3aKOHOB elle B LapcKyt anoxy. Hewus-
BECTHO, KTO W KOrfa OTMEHWN [JaHHble 3aKOHbl. BnosiHe BO3MOXHO, YTO 3TO
MMEHHO Te 3aKOHbl 06 06s3aTenbCcTBax, KOTopble ycTaHoBuA CepBuit Tyn-
nunit (Dionys. 1V. 12. 25) n BoccTaHoBuaM B 509 1. nepsbie KoHcynbl (Dionys.
V. 2. 2). Mbl 3HaeM, YTO HapyLleHUs CBALLEHHbIX 3aKOHOB CO CTOPOHbI CeHa-
Ta Havanucb nocne cmeptu TapkeuHus Mopgoro (Liv. Il. 21). KOHKpeTHbIi
npuMep HapylweHUs CBSALWEHHOro 3akoHa O MpPOBOKaUUW - [eATeNbHOCTb
KoHcyna Annua KnaBgus, He MO03BONABLUETO OCYXAEHHbIM [O/HKHUKAM
anennuposatb K Hapogy (Liv. 1. 27. 1-2; 1l. 27. 11-13).

Mbl y>ke 06pallan BHUMaHUE Ha TO, YTO MMEHHO CaKpajbHOe MpaBo pe-
rysmpoBano 06s3aTeNlbCTBEHHOE NpPaBO B apxauuyeckoMm Pume. Mo cnoBam
LuuepoHa, leges sacratae «3anpelanu npegnaraTb 3aKOHbl MPOTUB YacT-

17

HbIX NuL» ', yCcTaHaBAMBaIW CTPOrue HakasaHWa 3a HapyleHue KAATBbl
(De off. IIl. 31. i ll), pernameHTupys, Takum obpasom, u caenkum nexum
mancipiumque, o0 uyem cBugeTenbcTByeT (opmyna 3akoHos XII Tabnuy
(VTI LINGVA NVNCVPASSIT. - XII tab. VI. la), T.e. «kak noo6eujaeT B
TOPXXECTBEHHOW KnaTBE». B yacTHOCTW, npegMeTOM pernameHTauuu

"5Mommsen Th. Romisches Staatsrecht. T. II. S. 257 f.; TondoS. Profilo... P. 163 ss.

Y8 Cic. Pro Corn. fr. 23 (Ascon. P. 75 Beiter): Tanta igitur in illis virtus fuit, ut anno
XVI post reges exactos propter nimiam dominationem potentium secederent, leges sacratas ipsi
sibi restituerunt, duos tribunos crearet.

"Cic. De dom. 43: Vetant leges sacratae... leges privatis hominibus inrogari...
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cakpa/ibHbIX 3aKOHOB Oblfia W Mepefaya HacneAcTBa 4Yepe3d mancipium
(Cic. De leg. Il. 21. 53). 3Tu (haKTbl NO3BONAKT NPEANONOXUTb, YTO ca-
KpanbHble 3aKOHbl PerynupoBany U HeKOTOpble Apyrue HOpMbl 065A3aTeNnbCT-
BEHHOro npaea. B uvacTHocTu, Bowegwwuin B XIl Tabnuy 3akoH, ycTaHaBn-
BalOWMIi MakCMManbHbIA MPOLEHT N0 BCAKOro pofa 06s3arenbCcTBam, B TOM
ynucne n apeHfHbIX JOroBOPOB, MOr ObITb B3AT JELEMBUPAMU U3 CBALLEHHbIX
3akOHOB. O6 3TOM NpsSMO CBMAETENbCTBYET HAAMUCb-310TUA  AuKTaTopy
MaHuto Banepuio Bonysy, no Tpaguuuu cofeiicTBOBaBLIEMY BO3BpaLLeHUIO
nneéca B 494 r. go H.3. Hagnucb gatupyetcs | B. 40 H.3., HO HEKOTOpble
aprymeHTbl KOMMeHTaTopa Hagnucu E.B. ®egoposoii''® nossonswoT npea-
MOMOXWUTb, YTO 3TO Konusa ¢ 6o/ee ApPeBHero AOKyMeHTa. Hafnwucb rnacwr,
uyto MaHuit Banepuif «BepHyn nnebc co CasAweHHOW ropbl, BOCCTaHOBMUNA
MUP C «OTUAMU»; MO ero MHULMaTUBE CeHaT 0CBOGOLMM HAPOA OT TAXENoro
6peMeHn NPoLeHToB»"®. MTaK, BBEleHMe MaKCUManbHOro MPOLEHTa MOXHO
OTHeCTV K494 r. oo H.3.

Tenepb BepHeMCs K ApeBHEelMM BHecyAebHbIM (QyHKLMAM nnebencknx
TPUOYHOB, OCHOBbIBAsACb HA HEKOTOPbIX, PEAKO WCMOMb3yeMblX [aHHbIX
MCTOYHMKOB, KOTOpPblEe, Ha MO B3rNf4, MOTYT BHECTWM W3BECTHble KOPPEKTU-
Bbl B HallW NpefcTaBneHns 06 n3HavyanbHOW ngee TpMOyHCKOA BnacTu, o ee
nepBOHavya/libHOM XapakTepe.

Mpn n3yyeHum cobbiTil 494 r. 0O H.3. HEKOTOpble MCCNeAOBaTENUN yKa-
3bIBAOT Ha HECOOTBETCTBME MPWUYUH, BbI3BABLUIMX BO3MYyLIeHWe nnebca, u
nocnefcTeuii ero nobegsl - yupexaeHus nne6eiickoro TpubyHata'?’. Mpu
3TOM o6pauiaeTcs BHMMaHWe Ha TO, YTO ceueccus 6blna Bbl3BaHa, €Civ Be-
puUTb TPaguLuu, YUCTO 3KOHOMMYECKMMMW MPUYMHAMMW - 3Ha4MTenbHoM 3a-
[JOMKEHHOCTbIO LUMPOKUX CNnoeB nnebca. Pe3ynbTaTbl Xe ceueccun 6binu
4YNCTO MONMMTUYECKMMU, TaK Kak nnebelickuit TpubyHat - 3aTo cyrybo nonu-
Tuyecknii opran'®. KoHeuHo, 34eCb MOXHO 6bl10 6bl BO3PasuTh B CaMOM
obuiem nnaHe. Befb M3BeCTHA TeCHas CBA3b 9KOHOMWUKMW W NOAUTUKKW, U BCA-

U depoposa E.B. JlatTuHckune Hagnucu. M., 1978. C. 180.

19 Tam xe. Ne 124: Plebem de Sacro monte deduxit, gratiam cum patribus reconciliavit;
faenore gravi populum senatus, hoc eius rei auctore, liberavit.

20 papuur H.  Hauano pumckoit netonmcy // YueH. 3an. MOCKOBCK. yH-Ta (MCT.-Gun.).
Bbin. 32. 1904; MeyerE. Der Ursprung des Tribunats // Kleine Schriften. 1910. T. 1. S. 354-
379; Sordi M. 11 santuario di Cerere, Libero e Libera e il tribunato dello plebe // CISO. Milano,
1983. N9. P. 127-139.

12! peppe L. Studi sull'esecuzione personale: Debiti e debitori nei due primi secoli della re-
pubblicaromana. Milano, 1981. P. 138.
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KWA MONUTUYECKUI WHCTWUTYT MpefHa3HauyeH B KOHEYHOM MTOFe perysampo-
BaTb He TO/IbKO MOMMTMYECKME, HO W UYUCTO IKOHOMUYECKME OTHOLLEHMS B
o6wwectee. OAHAKO HalIM UCTOUYHUKM MO3BONSAIOT BO3Pa3uTh U B COBEPLUEH-
HO KOHKPETHOM MnaHe.

B cBf3W C 3TUM MO3BO/O cebe NPOLUTUPOBATb HEBGOJbLION OTPLIBOK W3
MnuHus Crapwero, Kacawowwuiics cobbiTWiA NepBoii celeccuu, HO peako
UCMoNb3yemblil B HayuHoii nuTepaType. MAMHWIA NuweT cnegytoulee:

«HeyxXenn HUKTO He 06paTWi BHWMaHWE Ha ropbl CBSLIEHHYIO N ABEH-
TUH U Ha CEeLeccuto pasrHeBaHHOro nne6ca? KoHeyHo, NMPOA0BOMLCTBEHHbIN
PbIHOK BbIPOBHSET TeX, KOTO Pa3fenuio UMYLLECTBO, MO3TOMY, K/sHYCb
epKynecoM, HUUYTO, KPOME PbIHOYHOTO Hanora, He UMeno B PrMe 60/bLUIEro
3HauyeHuMs ANs BO3MYLLeHUs nne6ca, Xanyulerocs Ha Hero B MPUCYTCTBUM
BCEX [/1aB roCyAapcTBa 40 TexX Mop, Noka c6op 3Toi MOW/WHbI He 6bifl
YMEHbLUEH W BbIACHWIOCH, YTO HET crnocoba 06/0XeHUs Hanorom 6onee
NpoAyKTUBHOTO, 6onee 6e30MacHOr0 M MeHee MOABEPXEHHOro ClyyvaiiHo-
CTAM CyAbGbl, YeM KOTfa 3Ta apeHfHas nnata fjoBepseTcs GefHelnm, Beab
TOTAa M Ha 3eM/e ecTb MOPY4YuTeNlb, M BbINAaThl COBEPLUAOTCS B CPOK, U

Has3eMHble MOCTPOIKM padytoTcs BCAKOMY Heby»'2,

N3 npuBefeHHOro OTpbiBKa CreAyeT, YTO [NaBHOW MPUYMHON CceLleccum
nne6ca 6blAM HEMNOMEPHO BbLICOKME Hanoru; MNpuyem pedyb WAET, C OAHOIA
CTOPOHbI, O MO3eMeNbHOM Hanore, Tak Kak YNoMuHaeTCcs MopyyuTenb 3e-
MenbHOro yyactka (in solo sponsor); ¢ gpyroil cTopoHbl, MAUHWIA FOBOPUT O
pblHOYHOM Hanore (macelli vectigal). BnonHe BO3MOXHO, 4YTO peyb MAET He
0 4pYyrom BufAe Hanora, a 0 MecTe ero B3MMaHWs - PbIHOYHOW naowaau, T.e.
(opyme. J1l060NbITHO OTMETUTL M TOT (PakKT, YTO HabNKOfeHNe 3a BHECEHVEM
[JaHHOro Hanora O6bII0 MNOpy4vyeHO 6GeAHelwUm rpaxgaHam (pauperrumi).
OueBMAHO, YTO peyb MAET O Kakoi-To nnebeiiCKOn Konnernu, Kotopas nos-
BUNacb B pesynbTaTe nepBoii ceueccumn. MpeactaBnsetca 6onee yem BeposAT-
HbIM, 4TO MAnMHWIA Men 34eck B BUAY BNepBble N36paHHbIX B 494 r. A0 H.3.
nnebelicknx TpubyHoB ¥ 3aWnoB. OJHAKO MpefcTaBneHne 0 nnebelicknx
TpnbyHax Kak O KOMMeruu, KOHTPO/NMPOBAaBLUEN YPOBEHb HANOroB, B3KMMae-
MbIX Ha PbIHOYHO NAOWAAM, HECKONbKO NPOTWBOPeYUT obLieMy npeacTas-

22plin. N. h. XIX. 19. 561 Nemo Sacros Aventinosque montes et iratae plebis secessus cir-
cumspexerit? macellum certe aequabit quos pecunia separaverit. itaque, Hercules, nullum quam
macelli vectigal maius fuit Romae clamore plebis incusantis apud omnes principes donee remis-
sum est portorium mercis huius, conpertumgue non aliter quaestuosius censum haberi aut tutius
ac minore fortunae iure: cum credatur pensio ea pauperrumis, in solo sponsor est et sub die
reditus superficiesque caelo quocumque gaudens.
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NEHWI0 B COBPEMEHHON ucTopuorpadguu o TpubyHaTe Kak YMCTO MOAUTU-
Yyeckom opraHe nnebca. MMoaTomy Heob6bxogumo HallTM nmb0 NOATBEP-
XAeHue, NM60 OMPOBEPXEHWEe BbICKA3aHHON MbICAW B APYrUX MUCbMEH-
HbIX WCTOYHMKAX.

OfHO [0BONLHO N060NbLITHOE coobuleHne umeeTtca y MoaHHa Jliuga. OH
nuweT crnefyroLlee:

«Ha 17-ii rof BBefeHWA KOHCynaTa, Korga Mexpgy CeHaTOM W HapofoMm
npousowen pasgop, Tonna Bbibpana f[BOMX TPUOYHOB, 4TOGbI OHWU Oblnn
cyabAMu ana nnebees n cnefunu 3a polHKOM. OHWM MOrIW OCYX[AaTb 3a 06-
MaH 6eccThiHbIX (HapywuTeneit) n gaxe camux natpuumnes»'?,

B npuBefeHHOM OTpbIBKE Cpa3y MpuB/EeKaeT BHUMaHWe ykKa3aHWe Ha
(YHKUMIO KOHTpons nnebeiicknx TPMOYHOB 32 PbLIHOYHOW NAOWafbo
(tr]y ayopav (Ettik6TTTectOcM), 4TO MpPsAMO MNOATBEPXAAeT MPMBEAEHHbIE
Bble fAaHHble MnuHua Crapwero. 3gecb cnefyer YTOYHUTb, 4YTO MOT/O
03HayaTb Ha MpaKTWKe HabngeHVe 3a PbIHOYHOW Naowagblo B Havyane V B.
[0 H.3. Mpexje BCero xopolwo n3BecTHo'?, uTo pumckuit dopym apxanue-
CKOIA 3MOoXW 6bin He TOMbKO LeHTPOM MOANTMYECKOMN XXW3HW, MeCcTOM MpoBe-
[eHUs HapoAHbIX cOo6paHWil, MPUHATWUSA 3aKOHOB W NYBANYHBLIX CyAe6HbIX
pa3bupaTensCcTB MO YacTHOMPABOBLIM M MY6ANYHBIM UCKaM. Popym Obin
npexge BCEro TOProBoW MAOLWaAblo, rae 3aknvanucb camble pasHoobpas-
Hble CAefku, BKo4asd [0/Nrosble 0653aTenscTBa M apeHAHble LOroBopbl.
Euwe TapkBMHMWIA [peBHUI B LeNsax ynopsgoyeHus Toproeau okpyxun ®o-
pyM NopTUKamu 1M HOBbIMW TOproBbiMu naBkamu (Liv. 1. 35. 10; Dionys. IlI.
67. 4; cm. Takke: Varro. L. L. VI. 59). 3gecb xe, Ha ®opyme, BbICTABAANUCH
TabNMUKN C yKasaHWeM UMeH [JO/MKHUKOB U CyMMmbl ux gonra (Dionys. V.
10. 2) He3aBMCUMO OT TOTO, JO/KHbI OHW YaCTHbLIM ULLAM UMK KasHe. 3[ecb
Xe cobupanucb W Hanoru, 4Tto cnefyet M3 NPUBEAEHHOrO BbIlE TeKcTa
MnnHua Ctapwero (N. h. XIX. 19. 56).

TakuMm 06pa3oM, M3HavyanbHON (yHKUMeR nnebelickux TpUBYHOB 6bin
KOHTPO/Mb 3a MpaBW/bHbIM B3MMaHWeM apeHAHOW nnaTbl WAW HaNoroB..
Takxe K WX M3HayanbHbIM NpeporaTuBaM OTHOCWIOCb peryinpoBaHue LeH
Ha xneb, y>xe B V B. [0 H.3. 4aCTO 3aKynaBLUMIACA rocyAapCTBOM 3a rpaHu-

2 Lyd. De mag. I. 38" T(p éTTTaKcuBekaThl &Teb TAT> ‘wrlatcn> cTTacTew?
yeifopevris" oii pnkpa? TT) Te ye pelwéHa Tol Te 8fpcp, 8w T6 TrX|0os" TTpoexedcaaTo
6-ppapxomn?, okrTe oiutols SiaiTau To!? 6TpoTca? Kai TTV dyopav éToueeTTTecTGea,
oL TTpog a\afoveiav  apbéyte? oDk T|pubpiuv Kal aiTily +téwv  Tratpumaiy
kaTaae'Aeabea.

4 CoarelliF. Il foro romano. I: Periodo arcaico. Roma, 1986.
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nasa BTOpas. Ponb 60pbObl Miebees 3acBeTCKOe Mpaso

uei. MpekpacHoe noATBepXAeHue 3ToMy AaloT coobuieHus Jlusua (1. 35)
n AunoHncusa o 6opbbe TpubyHoB ¢ Mapunem KopuonaHom yxe yepes rog
nocne yupexzaeHua tpubyHarta. Mo cytu gena KopuonaH nbitancd ycTaHo-
BUTb CMNEKYNATUBHO BbLICOKME LieHbl Ha XNne6, TeM camMbiM 3aCTaBWB T0/0-
palowmnii nnebc 0TKasaTbCA OT CBOMX 3aBoeBaHWf. O6 3TOM CBUAETENbCT-
BYeT peuyb B CeHaTe O LieHax Ha 3aKynneHHbll rocypapcTBeHHbIll xneb,
npunuceiBaemas AuoHucumem FHetwo Mapuuio Kopuonany (VI 24. 1-2).
Mpusesem HebonblIYO BbIgEPXKY W3 3Tol peun: «Mpepctasuslumiics
cnyyaif Kak HWKakoil fgpyrolt sensetcs ygoOHbIM, eCnu Bbl BCE HaMepeHbl
cTaTb 6naropasymMHbIMM, Tak Kak 6onblwas 4acTb nnebees cTpajaeTr oT
rofiofia, OCTanbHble HE CMOTYT 00 NPOAEPXaTbCs MU3-3a HEXBATKU fIeHer.
XyAwmne U3 HAX U HUKOTa He NMPUBETCTBOBABLUME apUCTOKPATUIO BbIHYX-
feHbl 6yfyT MOKWHYTb ropof, a 60/see ymMepeHHble CMOKOMHO MpugyT B
NMoBMHOBEHWE 1 Gonee He 6yfayT Bac 6ecnokouTb. A CbeCTHble Npunacel
3aK/nlouMTe NO4 OXpaHy, LeHbl XXe Ha NPOAYKTbl He CHWXa#Te, HO mocTa-
HOBWUTE, YTOOLI WU Tenepb LeHbl OCTaBaNUCb TaKUMMW Xe BbICOKUMMW, KaK U
paHblue...»'?® IMeHHO 3TO 3asBNeHMe KopuonaHa B CeHaTe BbI3Ban0 Gyplo
HerogoBaHnWsa CO CTOPOHbI TPUBYHOB, 0 YeM Takxe coobuwaeT AuoHuUcKi
(VII. 25. 3): «Buga ato, TpU6YHbI... 3aKpuUyaB U pa3BONHOBABLUUCL U Ha3bl-
Bafg Mapuus rybutenem u pasoputenem ropoga, ny6anyHo nNpousHecLInm
0CKOpOUTENbHbIE C/I0BA MPOTWB Hapofa, cKasanu, 4YTO ecnm naTpuuumn He
BOCMPENATCTBYIOT €ro HaMepeHWt0 pa3BA3aTb FPaKAaHCKYl BOWHY B ro-
CyfapcTBe, Hakas3aB ero CMepTHOM Ka3Hbl WAW W3rHaHWeM, TO OHW camu

cAenawT aTo0...»'%°

[JanbHelilune gpamaTuyeckne COObITUA CBUAETENbCTBYIOT 06 OrpoMHONA
ponu nnebelickux TpubyHoB B 6opbbe MeXAy HapoAoOM W NaTPULMAHCKUM
ceHaTtoMm, a mocnefytoulee ocyxieHue TpubyHamu KopuonaHa [eMOHCTpU-
pyeT BbINO/IHEHWE UMU (DYHKLMN KOHTPOASA 3a PbIHOYHBIMW LeHaMun Ha Xne6.

12 Dionys. VII. 24. 1-2: Kcupo? 8k'o Trapon/, 0!o? oux cTepo?, éTTep ye 5pxechai
peXXete abigpoyely kv qJ KekakbiTca aifrwu TO TrXekrngy pépo? rmo Tot)  Xipou,
kal TO XaTTov oMK av en SwaiTO TToXW  dimax€iv XPOYY bTI' axpanTa7 ei
arraylou? Te ka! Tipla? ex°" Ta? avopag arayKaaOAaocha Se‘ol pev Kakkrra., ka! o
n6ETToTe Tal!? apiaTOKpaTiai? xatpovTe’> ékXnTay LAY TTeXLY, CL S emelKecrrepm TTOXIT
euecrOai  KocTp10)?, priCey~en éyoxXowTe? uply. Ta? T ouly ayopa? 6ia duXakTp éxeTe,
Ka! TT|? Tipf)? Tcow bivily Priéey tiiaeTe, axXX anou TTXewTon T(Y THOTe Ta axa..

L« Dionys. VII. 25. 3. TauTa 8e ‘opbiuTe? 0! Sfipapxoi.., 36>y Te Kal fianaipoy,
ka! TCY Mapkioy Xupeblya Ka! CXeCpcy TP|? T|<3Xeb|’> aTreKaXomy, Troycoun? SieAioyra
Kata Toii Sfjpou \oyovg. ka! e! pf] KmXixraay airroy o! TratpHaol., _TraX£poy épdmixioy
a? Y ToXy eladyoirra, 6ayaTbl CTIPAaA™®2. J1 duyr), auTol Troifiaeiv

* Toirro éXeyoy.
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3Ta yHKUMA nnebelickux TpUGYHOB MpPeKpacHO MOATBEPXAaeTCA U Xa-
pakTepom xpama Llepepbl, HaxoAMBLIErocs B BeAEHWM MMEHHO nnebeficknx
TpnbyHoB ¥ 3gunos. Xpam Llepepbl 6bin COOPYXXEH He3afonro Ao celeccum
(Dionys. VI. 17. 2-4; Tac. Ann. 49). meHHO Llepepe nocsswianoch
MMYLLECTBO TeX, KTO HapyLUT HENPUKOCHOBEHHOCTb TpnbyHoB (Liv. I1I. 55.
7; Dionys. VI. 89. 3). Cioga nocTynanu Bce LWTpadbl, HaIOXEHHbIE MNiebeii-
ckumu marucTpatamu'?’. HakoHel, xpam Llepepbl 6bin HenocpegcTBEHHO
CBA3aH C X/JIeOHbIMM Hajsoramy annonae: BUAMMO, MMEHHO B 3TOM Xpame
XPaHWNoCh rocyfapcTBeHHOE 3epHO, Kak cobpaHHOe B KayecTBe Hanora, Tak
W 3aKynieHHOe rocyapcTBoM 3a rpaHuLeii’?®. Xpam Llepepbl aBnanca Takxe
TPaAMLNOHHLIM MecToM pasfaun xneba nnebesm?®. C nepsoit ceueccueii u
yypexgaeHuem TpubyHata, a TakXe C ronojalwmnm nnebcom CcBA3bIBAET

OBuguit n nereHgy 06 AHHe [MepeHHe, HakopMmuBleil xne6om BoccTaBLUuit
Hapog, B CNMefytolleM TeKCTe:

[ peBHWit NpocToii HApOA, He UMEBLUMIA 3aLUThI B TPUBYHAX,
BercTtBo NpeAnpuHsn, yilas K BbicAm CBSLLEHHONW ropbl;
HepocTaBano emy yxe nuLy ¢ co6oii NPUHECEHHOM,
He 6b110 xne6a, Kakoii Noan 06bIYHO easT.

M3 npuropofHbix BoBuUAN OKasanach TaM Hekas AHHa:
BefjHOIA cTapyxoii OHa, HO X/I0NOT/IMBOI Gblna.

Jlerknm nnaTkoMm MOBsi3aB CBOW MOCEAEBLUNE KOChI,
Bcem Hamekna NuUporos CebCKUX ApodXKalleid pyKoi.
MU OHa ¢ nbiny ¢ Xapy Hapog no yTpy Hafgensna:
Bcem oHa cTana mMuna 3a 6narofeTenbHblii Tpys.

W Korga Mup HacTynun, u3BasiHbe BO3ABUTNAN [MepeHHbI
B namsaTh 0 TOM, Kak crnacna AHHa ronofHbiii Hapoa™™.

2T MastrocinqueA. Lucio Giunio Bruto... P. 119-144.

28 Ridley R. T. Notes on the Establishment of the Tribunate of the Plebs // Latomus, Revue
d'etudes latines. 1968. T. XXVI. F. 3. P. 551.

2% llTaepman E.M. Llepepa // Mugbl Hapogos mmpa. M., 1982. C. 617; Ridley R.T.
Op. cit. P. 517; Berchen D. van. Il tempio di Cerere e I'ufficio dell'annona a Roma // BCAR.

1935. P. 91-95; LeBonniecH. Le culte de Ceres a Rome. Des origines a la fin de la Republique.
P., 1958. P. 345 ss.

0vid. Fast. I1l. 663-674:

plebs vetus et nullis etiam nunc tuta tribunis
fugit et in Sacri vertice montis erat;
iam quoque, quem secum tulerant, defecerat illos

! victus et humanis usibus apta Ceres,

w orta suburbanis quaedam fuit Anna Bovillis,

pauper, sed multae sedulitatis anus.

ilia levi mitra canos incincta capillos x,;

A
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Bugumo, 3a60Ta 0 LeHax Ha xi1e6 1 KOHTPO/b 332 YPOBHEM HaNoroB 6binu
B V B. 0 H.3. BaXHelLeh N NOCTOAHHON (PyHKLMeN nnebeiicknx TpubyHoOB
B 6opbbe C naTpuuMaHCKMM ceHaToM. O MNOCTOAHHOM CHUXXEHUWU LEeH Ha
xne6 nnebelickumm MarucTpatamy pacckasbiBaeT ManHwii CTapwuii. Tak, B
456 r. [0 H.3. nnebeiicknini agun MaHunii Mapuuit 4O6UACA CHKEHUS LieH Ha
xne6 fo acca 3a MoAuiAi. TOYHO Tak >Xe KOHTPOAMPOBan LeHbl Ha Xneb nne-
6eiickuii TpubyH Jlyumit Munyunin AsrypuH B 440-439 rr. po H.3. (Plin.
N. h. XVIII. 4. 15; Liv. IV. 12. 8; IV. 13. 7). HakoHeL, XOpOLIO U3BECTHbI
(YHKUMM nnebeicknux 3AWN0B, KOTOPble TOXe ObiAv BMepBble M36paHbl
nocne NepBoOii CeLeccun Kak MOMOLWHWKU TPUOBYHOB B BbIMOMHEHUUN UX KOH-
TPONbHbIX DYHKUMA. [unoH Kaccuii yTouHseT, 4To nnebeiickme 3aunbl NULLb
BNOCNEACTBAMN 6bINN HafeneHbl CaMOCTOATENbHON (YHKLMeA KOHTpona 3a
MPOAOBONLCTBEHHbLIM PbIHKOM, MOYEMY T[peKM W CTanum HasblBaTb WX
dyopavopoi, T.e. «pbIHOYHLIMU HagsupaTenamu»'®t. Te xe camble ceaeHns
npueoanT OuoHucuii FanukapHacckuii (V1. 90. 2-3). O6 ux 0653aHHOCTAX
HabnoLeHNs 3a YPOBHEM LeH M MOPSAKOM TOProBau Ha ¢opyme coobuwaioT
Takxe LuuepoHn (De leg. Ill. 7) n camo cofepxaHue 3AWIbLCKOro 3AMKTa
(D. 21. 1). OyeBMAHO, NepBOHAYANbHO 3TU (PYHKUUKU ObIIU LENUKOM B Befe-
HuM nnebeiicknux TpubyHOB, a nnebeiickve 34WAbI NUWbL NOMOrann UM B
3TOM, BMOCMEACTBMM )K€ pacluMpeHue MoAMTUYECKUX (YHKUWA TpMOYHOB
3aTeHNN0 3TOT acrnekT UX LeATeNbHOCTW.

M3 (yHKUMIA KOHTPONS 3a PbIHKOM MPOMCTEKAIOT UM NOMMUelickue, 1 aj-
MWUHWUCTPATUBHblE 06513aHHOCTU TPUBYHOB. I3BECTHO, YTO OHM MCMOJHANM

fingebat tremula rustica liba manu,

atque ita per populum fumantia mane solebat

dividere: haec populo copia grata foit.

pace domi facta signum posuere Perennae,

quod sibi defectis 1la ferebat opem.

""" Dio Cass. (Zonar.) IV. 7. 15 ol? Kai ayopavopouc Suo upoadXovro, oi)ov
utnpeta? ctCeny eaopivous TTpo? ypap.uata. TTauTa yap T4 Te Trapa Tbl_
TrX)0d kal Ta Trapa T 6Tlupl Ka! Tr) (SOB1| ypadiopeya Xap.(3dvoires\ iicrre prigev ctcha
S Ttov TrpatTopeybly .XauOaveiv, ebXapKTcy. To pev oXv apxaiov &rrl TouTbl fipowTo K
ai hi T sikdeeiv, WTepov Se ka\ aXX aTtTta ka! mi> Ttov biilaw étretparnytay, 0Qev
kal ayopavopoi TOT? EXXrvi£oX7iv bllpaa&rpay (B fononHeHue K 3ToMy (436paHuio
nnebeiickux TPUOYHOB) HapoA BblbpaH [ABYX 3A4WMO0B, YTOOGbI OHM OblYM WX MOMOLLHMKaMU B
BOMpOCax fJOKymeHTauun. OHM MpuHMManM Bce, 4TO 6blNO 3aMucaHo OT MMeHu nnebea, OT
VIMEHU HapOfa 1 OT MMEHW CeHaTa W XpaHuaM 3TO, TaK YTO HWYTO M3 CAENaHHOro He 6bINo
CKPbITO OT 34W40B. Pagn 3Toro upagn Toro, YToObl CyAUTb, OHU BbiM BbIOGPaHbI B APEBHO-
CTW; no3gHee Cpefy ApYrux 06s3aHHOCTEN OHW [OMKHbI ObluM HabNAATH 3a NPOAOBONLCT-
BEHHbIM PbIHKOM, OTCIOAA FPeKM M CTann HasbiBaTb WX PbIHOYHBIMYA HaA3MpaTenaMu).
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CBOI [O/MKHOCTb TOALKO Ny6andHo'®? a ux MocTOHHOE AOMKHOCTHOE Me-
CTO Haxogunocb Ha ®opyme {Plut. Cat. Min. 5), n B cnyyae obmaHa uau
HecnpaBej/IMBOCTM CO CTOPOHbI NpoAasla, KpeguTopa uau cyabu, 6yab TO
CeHaTop WAM Jaxe KOHCYN, KaXfAbli 06VXeHHbIi Mor nos3saTb TpubyHa
(appellatio), koTopblii MMen npaBO TYT >Xe apecToBaTb WAW MNOABEPTHYTb
wrpady Hapywutens {Zonar. VII. 15). Monuueiickumu yHKUUAMKU obnaga-

NN M NOMOLWHUKN TPpMOYHOB - nne6eiickme agunsl (Liv. 1. 6. 9; I1l. 30. 11).
B nepuog nosgHein Pecny6nmkn yHKUWMM OXpaHbl Mopsigka B ropoge (cura
urbis) npuHagnexanu yxe tonoko sagunam (Cic. De leg. Ill. 7). B nogunHe-

HUX TPUBYHOB HAxXOAWNCb Takxe 06LeCTBEHHble pabbl, Kak coobliaeT 06
aTom MoaHH Nug™®. Mo cnosam pumckoro topucTa Masna (D. 1. 15. 1), agu-
nbl 1 nnebeiickne TpMOYHbI KOHTPONMPOBANM TaKXe AeATeNbHOCTb Hayanb-
HWKOB HOYHOW CTpaxwu, NpuBAeKkas B Cnyyae Heo6X0[MMOCTU 06LLEeCTBeH-
HbIX pa6oB (servi publici). HakoHel, nneb6eiickme TpubYHbI PYKOBOAWUAU
paboToii Konneruu poiHOYHbIX cyaeid (Liv. Ill. 55. 7), koTopble pa3bupanu
[iena, CBA3aHHble C NPOfaXeh «Mnof Konbem», T.e. Te Xe PblHOYHblE TAX6bI,
CBA3aHHbIE C KPYMHLIMU TOProBLIMM CcAenkamu depes mancipium®®*. Mo
MHEHMWI0O HEKOTOPbIX COBPEMEHHbIX McclefoBaTeneid, aTa Konneruws Aecatw
cygein (iudices decemviri) 6bina cosgaHa B 494 r. go H.3. BMecTe ¢ nje6ei-

CKUM TPUBYHATOM W CAYXWna Ans 3aluTel nnebees oT nopaboweHns™®,

CnenyeT OTMETUTb, YTO MPU CTO/b MOLYHOM annapate KOHTPOMs BAacTb
TpubyHa He 6blna M3HAYaNbHO HEOTPaHUYEHHOW, KaK 3TO MOpoii npeacTas-
naetca B uctopuorpagun'®®, ee uenblo 6bINO «NpegOTBPATUTL ABHYKO He-

137

CMpaBefMBOCTb» , T.e., FOBOPS HOPUAWNYECKUM $3bIKOM, MPOTUBO3aKOH-
HOCTb T€X WM WHbIX [eiiCTBUIA CO CTOPOHbI BAAaCTb UMyLUX. OCHOBaHUEM
NS Takoli [AesTesbHOCTW TPUBYHOB 6biNM  CBALEHHblE 3aKoHbl (leges
sacratae), npedycMaTpuMBaBLIME CMEPTHYH KasHb M KOH(MCKALMi0 UMYyLLe-
CTBa TeX, KTO WX HapyluuT. Booblie cnefyeT OTMETUTb TECHYIO CBA3b TPW-

32 Mommsen Th. Romisches Staatsrecht. T. 1I. Alt. 1. S. 268.

%3 yd. De mag. I. 44: Camu TpuGyHbl ONOSICHLIBAMNCL KUHXKANAMI 1 UMENN Ha cny>Kbe
06LLecTBeHHbIX paboB, KOTOPbIX HasblBaIM BepHamMu; 3TO HasBaHue 0603HavaeT pabos,
pOAMBLLMXCA  [iOMA.

% Behrends O. Der Zwolftafelprozess. Zur Geschichte des Romischen Obligationenrecht.
Gottingen, 1974. S. 2. s

™ Serrao F. Individuo, famiglia e societa nell'epoca decemvirale. P. 96; MommseH T. WcTo-
puaPuma. T. 1. M,, 1936. C. 259.

% Cm. 0630p pasnMuMbIX TOYEK 3PEHNA B MCTOPUOrPadM MO 3TOMY BOMPOCY B KH.:
Lobrano G. Il potere dei tribuni della plebe. Milano, 1983. P. 51-110.

¥7Gell. XI11. 12: ut iniuria, quae coram fieret, arceretur...
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OYyHOB CO CBALEHHbIMWU 3aKOoHaMu. 1O HUMMK TpaguLuMAa UMeeT B BULY Le-
Nblil pAj 3aKOHOB LAPCKOWN 3MOXWM, WMEBLUMX CaHKLMIO «sacer esto». [lo-
BUANMOMY, 6bINN Cpefn HUX W 3aKoHbl CepsBusa Tynnud, perynuposasiume |
pasnnyHoro pofa 0643aTeNbCTBEHHbIE KOHTPaKTbl. Bedb TpUbYHbI He umenu
npasa NpeBbLICUTb CBOW NOAHOMOYMA, 6yfyyun, Kak obpasHo oTmetun Liunue-
POH, «3aKOBaHbl B LiEMM CBALLEHHBIX 3aKOHOB» %, TecHas cBA3b nne6eiickoro |
TpnbyHaTa U CBALLEHHbIX 33aKOHOB He HOCUT Clly4ailHOro XxapakTepa.
C nerkoit pyku T. Momm3eHa B COBPEMEHHOI uctopuorpadguu yteepgmnocs Il
npeictaBneHne 0 nnebeiickom TpubyHaTe Kak BMacTW HeraTMBHOW, NWLWb
3anpelarowein, otpuuatowein. Kak no3uTMBHYIO, 3aKOHOAaTeNbHY0 BNacTb,
MPOTMBOCTOALLYH TPMOYHCKOM, 06bI4HO paccmMaTpuBaloT KoHcynaT. OfHako
Ha 3TO MMeeTCs Lenblii PsAA CaMblX CePbe3HbIX BO3PaXKeHW. TanbaHCKWiA
uctopuk npasa [x. [obpaHo, paccMatpusas uctopuorpaguio aToro Bonpo-
ca, CnpaseA/MBO MOAYEPKMBAET, YTO TPUOYHCKAsA BNacTb BCerga cofepxkana
B cebe NO3UTWBHbIA 3NEMEHT 3aKOHOAATeNbHONW WHWLMATWBbI, Bblpaxas-
wwniica B npaee nnebeiickux TpUBYHOB cO3blBaTb HapofHble cobpaHus (ius

cum populi agendi)***.

[JelicTBUTENbHO, ecnyM 06paTUTLCA K MCTOPUYECKUM (hakTaM XOTsl 6Obl -
TONbKO V B. A0 H.3., 6€3 Tpyfa MOXHO 06HapyXuTb, 4YTO Hanbonee nocnepo- \
BaTe/lbHbIMM 6opLaMKU 3a MKUCaHOe 3aKOHOAATeNbCTBO 6blAM MMEHHO nfe- |
6elickne TpubyHbl. lMepBblii 3aKOH, MpUHagnexawuii nnebeiickoMmy TpubyHy
WNumnuio, 6bl1 NpoBefieH yXXe yepe3 rof nocne nepsoi ceueccun nnebees -
B 492 r. fo H.3. {Dionys. VII. 17). Cnepylowuii 3akoH - lex Publilia, 06 n3- 1
6paHun TpMOYHOB B HapOAHbIX cobpaHusx no Tpubam, 6bl1 NPUHAT B pe-
3ynbTate 4AWTeNbHOW 60pbObl 33 CBONM 3aKOHOMPOEKT Miaebeickoro TpubyHa
My6nunua BonepoHa (Liv. 1l. 56. 2). Bckope nocne atoro, B 462 r. A0 H.3.,
nnebeiicknin TpnbyH TepeHTUNMin [apca HauMHaeT AAUTENbHYK 6opbOy 3a
COCTaB/lIeHMe CBOJA 3aKOHOB, NONYy4MBLUEro Ha3BaHue 3akoHoB XII Tabnwuy,
(Liv. HI. 9. 1-5). Oanee mM3BecTeH 3aKoH TpubyHa Mumnua o6 ABEHTUHe,
3aKOHbI TOro Xe Wumnua v Aywnnusa 449 r. go H.3. (Liv. 1. 54. 14-15).
HakoHel, B 448 r. nnebelickunii TpnbyH TpebOHMII NPOBOAMT Yepes Hapoj-
Hoe coBpaHue HOBbIN M3bupaTenbHbIil 3akoH (Liv. 11l 65. 3"4). [ocTtaTouHo
AnWb 60nee AN MeHee BHMMATENbHOrO PacCMOTpeHWs cobbiTuii V B. [0
H.3., YTO6bl MOHATb, YTO KOHCYNMbl W MAaTPULMAHCKMIA ceHaT, uennascb 3a
HenmucaHble 06bl4au NpPeAKoB, CKOpee MPOTMBOAEACTBOBanW nnebecy W nne-

% Gic. Pro Sest. 16: constrictam legum sacratarum catenis...

| obrano G. Op cit. P. 73 ss.
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befickum TpubyHam B WX CTPEMSIEHUM K MUCaAHbIM 3aKoHam, my6auyHoMmy,
[LOCTYMHOMY [A18 BCeX 3aKOHOAATeNbCTBY, HEXeNu COAelCTBOBaAN 3TOMY
npoueccy.

Ha moili B3rnsg, npod. [Ox. [lobpaHO COBeplIeHHO CNpaBeA/iMBO Hamo-
MWHAET, YTO Camo CNOBO «3aKOoH» (lex) MoHMMaeTcs puMasHaMM Kak npukas
Hapoga, a BeAb MMeHHO nnebelickme TPUOBYHbI U ABNAANCL M3HAYaANbHO py-
nopom, MpAMbIM npegcTasuTenem Hapoga*®. He cnyuaiiHo flMeunii npsmo
FOBOPUT, 4YTO «CKOpee TONMa ynpaBnseT TPUByHamu, Hexenu oHu ero»l,
Ewe 60nee KpacoO4YHO KOMMEHTMPYET 3Ty 0CO6eHHOCTb BnacTu nnebelicknx
TpubyHos MnyTtapx (R. g. 81):

«lMoyemMy HapoAHblli TPMO6YH B OTAMYME OT OCTaflbHbIX MarucTpaToB He
HOCUT TOTY C MypnypHOI MOMIOCO?..

Mpexze BCero Haflo NOMHWTbL, YTO TpMOYHAT cO3faH NO BONE Hapofa u
cuneH BOMeil Hapofda, TakK YTO OYeHb BaXHO, 4TOOblI TPMOYH He BO3BENNYU-
Ba/CA Haf MPOYMMM rpaxjaHaMn W He OTNMYANCA OT HUX HW BUAOM, HU
0feXA0A, HM 06pa3oM XW3HW. BaxHOCTb Mofob6aeT KOHCYNy u npetopy, a
HapoAHbIA TpubyH, kak rosapusan ail KypuoH, fomkeH 6biTb "Horamu
nonupaem"; emy Hefb3f OblTb BbICOKOMEPHbIM, HefOCTYMHbLIM, KPYTbIM, a
Hafgo 6bITb MOKNAAWUCTLIM W HEYTOMWMbIM, TPYAACb 3a Apyrux. Cambiii fOM
€ro no 3aKoHy He WMeeT 3amnopa, AHEM W HOYLIO OH OTKPbIT Kak npucTaHuLe
N npubexuile ANA BCeX HyxXpawwmxca. Yem yHUXeHHe TpubyH C Bugy,
TeM 6onble ero moryuwectso. OH cyuMTaeTcd 06WMUM AOCTOAHUEM B HYX[e,
[JOCTYMHbIM ANdA BCeX, NOLOOHO antapto, a B MOYeCTAX, eMy NMPUHOCUMBIX, OH
CBAT, YNCT U HEOCKBEPHAEM; U €CNN C HUM YTO CMY4YUTCA B NIIOAHOM MECTE,
TO 3aKOH MpeAnucbiBaeT emy OYULLEHME W OCBALWLEHWE Tena, Kak nocne
CKBepHbI» (nep. H.B. BparnHckoit).

MnyTapx COBepLUEHHO MpaB, yKasbiBas, 4YTo nnebeickuii TpmbyHaT 6bin
CO03[aH He AnA BeplIeHWA afMUHUCTPATMBHbLIX fefl, HO ANA 3aWwunTbl HApoAa,
W npexge Bcero, f06aBMM Mbl, OT MPOM3BOAA CaMWUX AO/KHOCTHbIX WL,
A rnaBHbIM CpPeACTBOM 3TOM 3alMTbl ABASAUCH AOCTYMHbIE BCEM 3aKOHbI U
[eCTBEHHbI KOHTPONb 338 UX COBMIOAEHMNEM.

WTak, nosiBneHue nnebeiickoro TpubyHaTa ObII0 06YCNOB/IEHO YMUCTO
9KOHOMMYECKUMU MNPUYMHAMU - MPEexXAe BCEro mMacCcoBbiM O6GHULAHUEM W
3a[l0/KEHHOCTbIO nnebca. B cBOlO oyepedb 370 06HMLWAHME Obl0-BbI3BAHO
MPOTMBO3aKOHHOW AeATeNbHOCTbIO BAACTb MMYLMX, He CTECHABLUMXCHA Ha-

" |bid. P. 234 s. CM. TaKke Bbilue, 1.3,

11 jv. 1. 71.5: Tribuni ut fere semper reguntur a multitudine magis quam regunt.
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NpsIMyl0 HapywaTb elle He 3abbiTble MJe6COM 3aKOHbl MEPBbIX KOHCY/IOB.
CoOTBETCTBEHHO W MW3HauyaNnbHOW ugeeit TpubyHaTa 6bina ufes 3aWuThl
3KOHOMUYECKUX MHTEpPEcoB ne6ca, KoTopas Bblpaxkanacb MpPeXpie BCEro B
KOHTpOJie 332 YPOBHEM LeH W HanoroB. TpuOyHAT M3HAYanbHO Gbll CHaBGXEH
[0CTAaTOYHO MOLLHBIM MO MepKaM apXxauyeckoro nepuoja anmnapatom Ans
OCYLLECTBNIEHNS 3TOTO KOHTPOAS. ITOT OMNbIT 3KOHOMWYECKOTO KOHTPONS
HW3LWMNX CI0EB HACeNeHUs 3a BAacTb UMYLLUMU B KOHEYHOM MTOFe KOHCOMU-
AMpOBan puMcKoe 06LEeCTBO 3NOXW Pecny6iuKU, HAfoAro CAenaB ero Hau-
60/ee XM3Hecnoco6HbIM BO BCceM CpeAn3eMHOMOpbe. K coxaneHut, omnbiT
3TOT BeCbMa Masno yuuTbiBajACA MOCNEAYHOWMUMU NOKONEHUSMU U LUBUIN3A-
UMAMU. SKOHOMWUYECKMIA KOHTPOSb CHU3Y KaK MPUHLKMM 4acTo [eKnapupo-
Ba/ICS, HO PEAKO MPUMEHSICA Ha NPaKTUKE.

B To e Bpems WMeHHO co3faHue nneGeiickoro TpubyHata COAeNcTBO-
BaJ0 aKTMBM3aLUW TNpoLecca CO34aHMsi MepBOro MyG6JNYHOTO PUMCKOTO
3aKOHOZAATENbCTBA.

2.3. POJIb OBbIHAA N MNCAHbBILX 3AKOHOB B OTHOLLUEHUAX
B/IACTU U OBLLECTBA B MEPBOW MOJIOBUHE V B. 4O H.3.
3AKOH MYBAUNNA BOJIEPOHA 471 r. fo H.s.

O6palascb K uctopum Puma snoxu cospaHusa 3akoHos XII Tabnuy, cne-
[LyeT HanoMHWUTb, YTO, COrnacHo AMoHucuio, 3TOT CBOJ Bo6pan B cebs BCHO
raMmy npeglecTBYOWNX 3aKOHOB U 06bl4aeB npeakos. Kpome TOro, BaKHO
0TMeTUTb, YTO TNABHON Uenbio nnebees, TpeboBaBWNX KOAUGPUKALUKN, BbIO
He CTO/IbKO HanucaHue HOBbIX, CKO/IbKO 06HapojoBaHWe CcTapblX 3aKOHOB,
3HaHWe KOTOpPbIX 6ObII0 MpeXAe WCKAUYUTENbHON NpuBMAErueinl mMaTpuLues.
BocctaHoBneHue leges sacratae Bo Bpems ceueccuu 494 r. [0 H.3., BUAUMO,
He OblNO0 B CTPOroM cMmbicie (MKcalueil BCEro puMcKoro npasa. [eicTeue
3TUX 3aKOHOB rapaHTUPOBAfiOCh MWL KOHTpPoneM niebeiickux TpubyHOB 3a
marmcrTparamu, C.-MW >Xe 3aKOHbl OCTaBa/UCb B BELEHUU MNOHTUMUKOB W
ceHata. OfHaKo MMEHHO nosBfeHWe nnebeiickoro TpubyHaTa caenano BO3-
MOXHbIM W ClefyHWWiA war - cocTaBieHne nucaHbix 3akoHoB XII Tabnumy,
WMEHHO KakK ny6nuMyHOro, T.e. [AOCTYMHOro [As BCEX rpaxpiaH, 3akoHopja-
TeNbCTBa.

3pecb crefyeT OCTAaHOBUTHLCA Ha poauM ob6blv4as U 3aKOHa B 3MOXY
XII Tabnuy B yacTHOCTU M B nepuog Pecny6nunku Boobwe. Xopowo M3BECT-
HO BbiCKa3biBaHMe [MOMMOHMA O COCTOSIHMM MpaBa B Mepuoj Mexay nepsoii
ceueccueii nnebees u cocTaBneHuem geuemeupansHoro ceoga (D. 1. 2. 2. 3):
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«lMocne n3rHaHma uapein B cuny lex tribunicia Bce aTu (T.. uapckue. - J1. K)
3aKOHbl NOTEPANAN CUAY WM PUMCKWIA HapoA CHOBa Hayan 6ofee MoMb30BaThCA
CKOpee HeonpefeneHHbIM MNpPaBoOM W HEKOTOPbIM O06bl4aeM, YeM [aHHbIM
3aKOHOM, M TaKoe MOJIOXKEHMEe CYLLeCTBOBaNO OKO/0 20 NneT».

B aToli pase cnegyeT 06paTMTb BHUMAHME Ha TO, 4YTO, cornacHo Mow-
MOHWIO, PUMNSAHE MEPBOW NONOBMHbLI V B. [O H.3. MOMb30Banucb 6onee 06bI-
YyaeM, HeXenn MUCaHbIM 3aKOHOM, MPUYEM OH KakK OYATO yKa3blBaeT Ha Tpu-
OYyHCKWII 3aKOH KakK Ha MpUYMHY Takoro nonoxeuus. OfHaKO XOpoOLIO
M3BECTHO, 4TO nnebeiickne TpUOYHbI GOPONMCb WMMEHHO 3a CoGMAeHMe
3aKOHOB, MNpefjaHHbIX 0TUaMMU-CeHaTopamy 3abBeHut0. Tak 4YTO Ha MNepBblid
B3rna4 npeactaBnsercs, 4to MNMomMnoHuiA 3a4ecb faeT NaTPULMAHCKYH0 OLEHKY
co6bITNiA. COBEPLIEHHO WHYK KapTWHY Mbl Haxoaum y [noHucus Fanukap-
HAcCKOro Wy HeKOTOPbIX APYrux aBTOPOB, Nepejalwmux nosvuuyuio nonynsa-
poB. Tak, AnoHucuit n CannocTuii 0COGEHHO SPKO MOKa3biBAKT CTpeMJe-
Hve naTpuumeB K 6ECKOHTPONbHOW BMacTu, cTaBlieli B Hayane V B. A0 H.3.
rnaBHON NMPUYUHOI NepBON ceueccun nnebees.

MIMeHHO 3Ta 6eCKOHTpONbHAf BNacTb Befla K pas/IMYHOro pofda 310ynot-
pebneHnsaM, KoTopble, UCXOAA OT BacTb WMYLUX, CTAHOBWUINUCH O6bIYAEM,
4acTo M yCNewHo conepHuyaswum B [ipeBHeM Pume C N06bIMK 3aKOHAMU.
O6 3TMx-To 06bl4asx U nuweT MNomnoHWiA B cBOeM oyepke. lMpu paccmoT-
peHun coumanwHo uctopum Puma VT-V BB. 0 H.3. obpaliaeT Ha cebs BHU-
MaHWe HeOJHOKPaTHOEe HapylleHWe NaTpuuMaMKU 3aKOHOB O KOHTpakTax W o
npase NpoBOKauuU. OTW 3aKOHbl Ha MPOTAXEHWUW BCE PUMCKON UCTOpUK
HEO[JHOKPATHO MNPUHUMAANCL W BHOBb Hapylwasucb CO CTOPOHbI BfaCTb
umylmx. Tak 6bi10 1 B 89 1. [0 H.3., KOrga, cornacHo AnnuaHy (App. B. C.
. 54), 3aumopfaBubl, ONMpascb Ha 06blyail, TpeboBanu OT MpeTopa ocyxae-
HUA JO/KHUKOB. J1I060MBITHO, YTO MNpeTopy 6blI0 BecbMa TPYAHO CAenatb
BbIOOP MexAy 06bl4aeM U 3aKOHOM, 3aljuLaloWnUM JOKHUKOB, U 3a CBOE
CTpemjieHMe K COONI0JeHUI0 CTapuMHHOrO 3aKoHa, 3anpellarowWwero fasaTtb
[eHbrn B [ONT MOJ MPOLEHTbI, OH NOMMaTWUACA XWU3Hb. lMogobHoro poga
CMTyaLuto, HO yxe B 63 T. 0 H.3. onucbiBaeT CannoCTuii, 04HAKO B AaHHOM
cnyyae npetop 6bl1 yXe Ha CTOPOHE KPefuTOpOB, NULWIWB [O/DKHUKOB 3a-
KOHHOI 3awmuThl (Sallust. Cat. 33. 1; 33. 5).

HeuTo nofo6Hoe 6bI10 M B Hauane V B. A0 H.3., KOrja naTpuuuaHCKuii
KoHcyn Annuii KnaBauii nuwnna [OMKHUKOB 3aKOHHOFO MpaBa anennfyum K
Hapody, 4TO Hapsgy € APYrUMW MPOTUBO3AKOHHBIMW LEAHWAMMW KOHCYIO0B U
naTpuLKEB W Bbi3Ban0 NEPBY CeLeccuio nnebees. VIMEHHO AnA OXpaHeHWs
3aKOHOB nnie6en n nsbpanu cebe TPUOGYHOB.
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OpHako BepHemcs K dparmeHTy lMomnoHua. CnepyeT 06paTuTb BHU- l
MaHuWe Ha (pa3y «okono 20 neT». KoHe4yHyl [aTy 3Toro Asafuatuse-
TUS - YUPEXAEeHNA [eLeMBUPOB AN HAaNWCaHUA 3aKOHOB Mbl 3HaeM TOYHO:
310 451 r. pgo H.3. CnepoBaTefbHO, HayanbHas garta LOJ)KHA COOTBETCT-
BoBaTb 471 r. fo H.3. Kak M3BECTHO, UMEHHO B 3TOM rogy 6bi npoBefeH
3akoH nnebelickoro TpmbyHa lMy6nunus BonepoHa 0 nepeHoce Hapoj-
HbIX COBpPaHMin M3 KypuaTHbIX B TpUOYTHble kKomuuuu. W3 [noHucusa u
NinBnA Mbl 3HaeMm, 4To MMEHHO 3TO ABajLaTuneTue ObINO BpPeMEHEM OCT-
peiiwein 60pbbbl TPMOYHOB M BCcero nne6ca 3a MPUHATUE MUCaHbIX Ny6-
NNYHBIX 3aKOHOB. JIuBuil gaeT 06 3TOM 3aKOHe NULWIb BeCbMa KpaTKyto
MHOpMaLmno, OH NUWET, 4yTo nnebevickuit TpubyH My6amnuiA BonepoH
«MPefnoXua Hapogy 3akoH 0 TOM, uTo6bl nnebelickme marucTpaTbl W3-
6upanuce B cobpaHusx no tpubam» (Liv. Il. 56. 2). W3 cnos Jiusus He
ACHO, Kakum o6pa3oM Bbl6opbl TPUOYHOB NPOU3BOAUNUCHL paHee. [opas-
fo 60nee NONMHYH WHGpOPMALMIO O CyTU 3aKoHa AaeT [AuoHucuit. OH
coobuwaer cnegytouiee:

«My6nunuii BonepoH co3Ban Hapoj Ha cobpaHue W NPeAnoXua 3aKOoH
OTHOCMTE/IbHO BbIGOPOB TPUOYHOB, UYTOOLI MepeHecTn BbIGOPbI U3 CobpaHuii
no QpatpmMam, Ha3blBAEMbIX PUMIAHAMW KypuaTHbIMWU CO6paHUAMMU, B Ha-
poAHble coBpaHus no Tpubam» 2.

Takum 06pa3om, 13 cnoB [JMOHUCUA 0YEBUAHO, YTO B 471 T. OblN NPUHAT |
3aKOH, M0 KOTOpPOMY BrepBble 6biAv NpoBeAeHbl BbIGOpbl nnebeiickux Tpu-
6yHoB B cobpaHuMax no Tpmbam, B TO BPemMs Kak paHee OHW MPOXOAWUNMN B
KYPWaTHbIX KOMUUMAX. [lanee OH MOACHAET, YTO MO 3TOMY 3aKOHY TakxXe u
nne6elickme 3gunbl cTann n3buMpaTbcs B TPUBYTHLIX KOMULKAX, W BoobLLe
BCe BaXKHble BOMPOCHI W 3aKOHOMPOEKTbl AOMKHbI 6blNM 06CYXAATbCA U
paTU(ULMPOBATLCA B 3TOM BiAe COGPaHMiA. [MOHUCUIA MOJYEPKUBAET, UTO |
TEM camblM BNacTb CeHaTa 6blna CBeprHyTa W yTBepAwuiach BNacTb Hapoja
(Dionys. IX. 43. 4). Begb 6narogaps 3akoHy Ny6nunus nnebeiickue Tpuby- !
Hbl U 34Nkl BbIWNAN N3-NOA ONEKM BEPXOBHOTO MOHTU(MKA, PYKOBOAMBLLE- -
ro NMPoBefieHNeM KypuaTHbIX KOMWULUUA. OfHAKO WMEHHO MOHTWU(HUKW Befany |
3aKOHaMy M 06blYasAMM O PENUTMO3HBLIX pUTyanax U XepTBOMPUHOLEHUAX
LLapcKoM anoxu. B nx BefeHUWM HAXOAWMANCL W CaMU 3aKOHbI, N UX WHTepnpe-

2 Dionys. IX. 41. 2:'0oq fICFfil laAtTa '€geyevexo caxp Xcocpfiaavxcx; tof) Sai-
povlou %6Xo\) Ta noXTka Jtpaxxeiv, awayaycbv TfV Sfpov eiq ékkXr|criay vojiov
eiatpépei rcepi xfiv SrpapxiK<sv apxaipeaicov, peTayioy auxa ék xf[q cppaxpiaKfj?
yrjtpotpoplac;, fjv oi Pcopatoi KaX¢oaiv Koupiaxiv, eni xfiv dp/ITK"T1K
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Taumsa. B wnx Bnactu 6bI10 M npefaTb 3abBEHWIO TOT MAM WHOW 3aKOH, He-
YTOAHbI/ BNacTb UMYLLUM.

UTo6bl Nyylue MOHATb, Mo4vemy Ana nnebca 6bin0 CTONb BaXHO MepeBec-
TV BblI6OPbI TPUBYHOB W3 KypUaTHbIX B TPUBYTHble KOMWLMU, HEO6XO0AWMO
0CTaHOBWTLCA Ha XapakTepe comitia curiata. Pasnunuue mexagy KypuaTHbIMU
N TPUOYTHLIMKW KOMULMAMKU MOAPOBHO 06bsAcHSeT cam [uoHucuii (Dionys.
IX. 41.3):

«A Tenepb A 06BACHIO, KakKOBO pasnunyne Mexgy 3TUMU cobpaHusmMu.
UTobbl rosocoBaHMe B KypuaTHbIX CO6paHuAaX MMeno cuay, 6bl10 Heo6xo-
LUMO, 4TOGbl CeHaT BbIHEC NpeABapuTe/ibHOe MOCTaHOB/IEHME W YTOGbLI Mie-
6en ronocosanu no Kypusm, a Takxe 4Tob6bl mocne 060Mx 3TUX ronocosa-
HWii 3HaKM ¥ 3HameHus GOXeCTB He NpoTMBOAelicTBOBanM 3Tomy (pelle-
HW10). Hao60poT, B cliyyae ronocoBaHuWs B TPUOYTHbLIX KOMULMAX He 6bino
Heo6X0AMMOCTM HW B MpeABapUTeNbHOM NOCTAHOBAEHWMN CeHaTa, HU B CaHK-
Luun xpeuos (MNOHTU(MUKOB) U aBrypos, a 6bin10 AOCTATOYHO, 4YTO6bLI cobpa-
HVe NPOLWO M 6biN0 3aBEPLUEHO Y/eHaMu TpUG B TeUeHWe OAHOT0 AHA».

B nepBoii rnaBe Mbl y)XXe OCTaHaBNMBaNUCb Ha PO/ CeHaTa B MOAro-
TOBKE 3aKOHOMPOEKTOB, 06palias BHWMaHWe Ha 0COBOYH pOnb Pennrmos-
HbIX pUTyanoB W 60XECTBEHHbIX 3HaMeHWA npyM NPUHATMM TOr0 MM
MHOTo 3aKkoHa. Kpome TOro, Kak yKa3blBanoCb Bbille, CakpanbHY CUy W
3HayeHWe ANA BCex rpaxpgaH Puma 3akoH nNpuHMMan nuwb nocne TOro,
KaKk BCe OHW MPUHOCWUAN Ha KYPMaTHbIX KOMWULMAX CaKpanbHYH KAATBY
BEPHOCTU NpuMHATON HOpMe. HakoHel, Kak y>e OTMeyanocb Bbllle, MOH-
TUHUKN KOHTPONMPOBAAN Becb MpoLecc KypuaTHbIX Komuuunif. B akTe
MPUHECEHWUA MPUCATU BEPHOCTM 3aKOHY BeAyLWYyl ponb urpan ronaoc
MOHTU(UKA, KOTOPOMY BTOPMAN BCE PUMCKWE MaructpaTbl W TrpaxpaaHe.
OfHOBpPEMEHHO 3TO 6blna Mofbba, votum, obpalweHHbI K 6ory gns no-
nyyeHus ero opobpeHus. OfHAKO MOHTU(MMWKKM M aBrypbl BCerga Morau
WUHTEepNpeTUpoBaTbh 6OXECTBEHHYIO BO/D B BbLIFOAHOM ANS HWUX WAU ANA
BNacTb MMYLMX CMbICAe, MO3TOMY CeHaT BCerga Mor He yTBepAuTb pe-
LeHNe HapoAHOro cobpaHus, ccblnasgcb Ha He6MaronpuATHbIE 3HAMEHWS.
Takum 06pa3omM, pPenurnosHblif puTyan KypuaTHbIX KOMUUWMIA Mno3BONAN
naTpULMaHCKOMY XXpeyecTBy fepXaTb MPUHATUE U UCMONHEHMEe 3aKOHOB
nog cBOMM KOHTponem. W3 cnos [AMOHMCKA ACHO, YTO B TPUOYTHBLIX KO-
MULMAX 3TO BAMSHUE >KPeLoB W ceHaTa ObINo yxe ropa3fo 6onee orpa-
HUYEHHbIM.

WTak, nne6elickne TpubByHbl 61arofaps 3akoHy BonepoHa Moayunu
3HAUYUTENIbHYI CaMOCTOATENIbHOCTb M HE3aBUCUMMOCTb Kak OT naTpuuu-
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€B, AOMUHNPYIOLWMNX CO CBOMMMW K/IMEHTAaMU Ha KypuUaTHbIX KOMULUAX,
Tak M OT cakpanbHOW BfacTW naTpuumaHckoro xpeuyectsa. Ocob6eHHO
BaXKeH TOT (akT, 4YTo nnebeiickue TPUOYHbI MONYYUAM BO3MOXKHOCTb
NMPoOBOAUTL yepe3 TPUOYTHbIE KOMULWUW WU HOBbIe 3aKOHbI, CBOGOAHbLIE OT
KOHTPO/IA CO CTOPOHbI MATPULMAHCKOrO XXpeyecTBa M OT MHOrOYUC/EH-
HbIX XXpeuyeckux 3anpeToB. CnefoBaTefnbHO, TPUOYHCKUIA 3akoH My6au-
nusa BonepoHa UMen MOWCTUHE PEBONOLMOHHOE 3HAYeHWe, OH OTKpbI-
BaN NyTb K KapAWHanbHbIM MepeMeHaMm B pPa3BUTMM BCel 3aKOHOAATelb-
HO cucTembl Puma. OpHako peann3oBaTb 3TW HOBble MPUHLKMLI Ha
npakTuke TpubyHam 6bI10 [OCTATOYHO CAOXHO, Befb NaTtpuumaHckue
KOHCY/Ibl MPOAO/Kanu OnupaTbCA B CBOMX fAeiicTBMAX 6onee Ha natpu-
LMaHCKUIA o06blyail, o06navyeHHbIi B (OpPMY CaKpalbHbIX 3aKOHOB, W3-
BECTHbLIX NWLWb XpeyecTBY, a NOTOMY AOCTYMHbIX ANA CAWLWIKOM LUIMPO-
KOro TO/IKOBaHMWA, ANA 3710ynoTpebieHMs ccblikamMyu Ha mores maiorum,
T.e. Ha «06blyan npeakoB». [MaTpULMAHCKWI CeHaT CTPEMWUICA UTHOPU-
poBaTb pelweHus nnebca, yTBepxgasa, 4YTO npaBo TpubyHOB pacnpo-
cTpaHsAeTcs Nulb Ha nne6ees, a He Ha Becb Hapop {Liv. Il. 56. 11-12).

B nocnepytowme rofbl 3n10ynoTpebreHns KOHCYNO0B W MaTpuLmnaHcKoro
ceHata MpakTUYecKy napann3oBany 3aKoHOAATENbHYIO [eATeNbHOCTb Mne-
6elicknx TpubyHOB. VIMEHHO Takoro pofja npakTWKa BbiHyauna B 462 T.
[0 H.3. nnebeiickoro TpmbyHa Mas TepeHTunna Mapca BbICTYNWUTb C Mpegso-
XXEHVWEM O CO3[aHWMMN 3aKOHOAaTeNbHON KOMUCCUM U3 NATW YenoBeK, KOoTopas
[JO/MKHA bblna COCTaBUTb COOPHMK 3aKOHOB O KOHCYNbCKOW BRacTu, Aabbl,
kak nuwet Jluuit (I1l. 9. 5), «KOHCY/Nbl NONb30BaNUChL 6bl MUWbL TEMU Npa-
BaMW, KakKUMMW HafenuT UX Hapoj U He cyutann 6bl 3aKOHOM CO6CTBEHHbIE
MPUXOTN W MPON3BON» 13,

KommeHTatop sTtoro mecta y Jlmeua H.E. bopgaHckas COBepLUEHHO
CNpaBefiinBO CBA3bIBAET 3aKOHOMPOEKT TepeHTunusa [apca € Havanom
60pbObl Nnebee a 3a KoguduMKauuilo npaBa, 3aBepLUUBLLYIOCA WU3LaHUEM
3akoHoB XII Tabnuy. OpHako cnefyet NOAYEPKHYTb, 4TO, cornacHo Jim-
BMIO, 3Ta 6opbba Hayanacb MUMEHHO CO CTpem/eHus nnebca pernameHTu-
poBaTb MOMHOMOYMUSA KOHCYNOB C MOMOLLbLIO MYy6AMYHOTO 3aKOHOAATENb-
cTBa. Takum o6pasom, nepes nne6com BCTana 3agava Kofgudukauuu
npaea, T.e. HamnucaHuWa 3aKOHOB, AOCTYMHbLIX BCEM rpaxpjaHam, 4Tobbl C

¥ Liv. 1. 9. 5. Quae ne aeterna illis licentia sit, legem se promulgaturum, ut quinque viri
creentur legibus de imperio consulari scribendis: quod populus in se ius dederit, eo consulem
usurum; non ipsos libidinem ac licentiam suam pro lege habituros.
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2.3. Ponb 06bl4as ¥ nucaHblx 3aKOHOB

MOMOLLbIO 3aKOHOB Ny6/MYHOro mnpaea MOCTaBUTb MarucTpaToB Mof
KOHTPO/b Hapopja.

TOT e camblii 3aKOHOMPOEKT TPUOYHbI BbIABUHYAN U B CAefyOLLEeM,
461 r. po H.5. (Liv. Ill. 10. 5), yTo NpuBeNo K Apakam, NOYTU CpaxeHUsM
Mexay narpuumsMu u nneéeamm Ha pumckom ®opyme (Liv. Il. 11. 4-8).
C yavBUTENbHbIM MOCTOAHCTBOM TPWUOYHbLI Mpofo/mKanu TpeboBaTb MpoBe-
[eHNs 3aKoHa 0 CO3[4aHUM 3aKOHOAaTeNbHOW KomucCuWM, a MaTpULMaHCKuii
CeHaT M KOHCY/Nlbl BCEMMW BO3MOXHbIMW croco6aMn MNpPenaTcTBOBaAN 3TOMY
BNNOTb 0 454 r. [0 H.3., KOrfa HakoHel, 3aKoH Obl1 NPUHAT U B A(UHbI
6b1N0 OTNPaB/fIEHO NOCONLCTBO ANA U3yYeHUs 3aKoHOB CONOHA, M3BECTHBLIX B
cepefuHe V B. [0 H.3. B KayeCTBE 3aKOHOB 0 Haubonee AeMOKpPaTUYEeCKOM
rocyfapcTBeHHOM npasneHun. OfHako Tenepb Tpeb6oBaHWA nnebeeB n Tpu-
OyHOB K 3akoHofaTensm 6blnv ropasgo wwupe. CornacHo [unoHucuio, 3ako-
HodaTenu AO/MKHbI ObINM NPUCTYNUTb K HAMUCaHUIO He TO/bKO 3aKOHOB O
KOHCY/NbCKOM BNacTu, HO M BOOOLLE BCEX 3aKOHOB Kak My6/iMYHOro, Tak u
4acTHOro XxapakTepa.

HecoMHeHHO, 3Ta o6wwas uenb 3aKOHOAATeNbCTBA OTpasufiacb Ha Xa-
pakTepe 3akoHoB XII Ta6bnuy. 3gecb Heo6xoAMMO chenaTb O4HO 3aMe-
YyaHue. KOpuguueckas cuna W 3HaYeHWe WMEHHO TPUOYHCKUX 3aKOHOB
MOCTOAAHHO NOJABeprasnucb COMHEHUIO CO CTOPOHbI natpuuymes. CTOPOH-
HUKW HapoAOBNAacTUA HEOLHOKPATHO MNPUHWMANW 3aKOoHbl, 3aKpennsio-
Wue OPUANYECKYD CWNy peweHnidi TPUOYTHbIX KOMWLWIA, OfHAKO
BNNOTb A0 287 r. JO0 H.3. naTpuyuu CTPEMUNIUCL OMNPOTECTOBATH 3TO.
Tak, JlIuBnii nuweT, 4To yXe B 449 . A0 H.3., «4TOOblI paspewnTb cnop-
Hbli B HEKOTOPOM poOAe BOMPOC O TOM, AO/KHbI N OTUbI-CEHATOPSI
MOAYMHATLCA NNe6eNCKMM NOCTAHOBNEHWUAM, KOHCY/bl B LEHTYpMaTHbIX
KOMULMAX MPOBENN 3aKOH, 4TO6bI TO, 4TO Mnebc npukasan B TPUBYT-

HbIX KOMMUUMAX, Kaca/loCb BCEro Hapopga, M TeM CaMbIM pfan Tpl/l6yHaM
144 17

CUNbHeliee OpyXwue [ANA NPOBEAEHWA WX 3aKOHONPOoekToB» . Ho wu
3TOT 3aKOH MOCTOAHHO Hapylwancs, natpuuuaHckuii obbivaii ewe Aon-
roe Bpems OKasblBasiCA CUbHee nMucaHoro 3akoHa. B 339 r. go H.3. gukra-
Top My6nmnunii BHOBb MPOBOAUT B XMW3Hb 3TOT 3akoH (Liv. VIII. 12. 15), un
BHOBb OTLbl-CeHaTOpPbl MpefalT ero 3abseHuto. Jluwb B 287 r. [0 H.3.
AuKTaTopy [OpPTEH3UI0 yfanocb OKOHYATENbHO YTBEPAWUTL CUNY 3TOrO

“ILiv. 1. 55. 3: omnium primum, cum uelut in controuerso iure esset tenerenturne pa-
tres plebi scitis, legem centuriatis comitiis tulere ut quod tributim plebes iussisset populum
teneret; qua lege tribuniciis rogationibus telum acerrimum datum est.
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Mnasa BTOpas. Ponb GopbGbl Nne6ees 3a CBETCKOE NPaBo

3akoHa'*>. TeM He MeHee MHOrMe MOCTAaHOBAEHUS TPUBYTHLIX KOMULMWIA,

npuHATeble B V-1V BB. A0 H.3. N0 uMHMuuMaTuee nnebeickux TpubyHOB,
yacto 0603HavalTCA NaTUHCKMMM aBTopamu cnosBom lex, a He
plebiscita. 3To 03HauyaeT, 4TO B Le/OM psifje KOHKPETHbIX C/ly4yaeB nne-
beiickum TpubyHam ypAaBanocb MpPeoAoneTb COMPOTUBAEHME MaTpuLm-
aHCKOro CeHaTa M yTBEpPAWTb pelleHue nnebca MMEHHO B KayecTBe 3a-
KOHa, 06A3aTeNbHOr0 K WCMO/HEHWIO B OTHOLWEHWW BCEro Hapofa,
BK/tOYas naTpuumes.

Gai. Inst. 1. 3.1-2; 1. 3. 4; D. 1. 2. 2. 8; Gell. XV. 27. 4; Plin. N. h. XV. 37.

v w——

FMABA TPETbA
MCTOPNA CO30AHMA 3AKOHOB XII TABOWL,
MX CTPYKTYPA N COAEPXAHWE

3.1. MPOBNEMA NMANNHIEHE3VNCA CTPYKTYPbI
3AKOHOB XII TABIUL

WTak, Mbl Nofownn K Hanboniee BaXHOMY Mepuogy MCTOPUU PUMCKOTO
apxauMyeckoro npasa - co3faHuio 3akoHoB XII Tabnuy. Ewe B npowwnom
BeKe PYCCKWiA yyeHbll B.B. HWKONbCKWUIA COBEPLUEHHO CMpaBej/MBO OTMe-
yan, yTo K4 K pasragke o6Lieil cucTembl AeLeMBMPanbHOro CBOAA NEXUT
B TeX Lenax, KOTOpble CTaBu/a nepes co60i pUMCKMIA Hapod, Tpebys Hanu-
caHuA 3TMX 3akoHOB'. OfHaKo, 6eps 3a OCHOBY 3TOT MPaBUNbLHBI/ MO CyTU
Te3nC, OH OPMEHTUPOBA/ICA Ha HEBEPHbIE METO/bl, UCXOAA U3 MMEIOLLErocs B
ero pacnops»xeHun Habopa TekctoB XII Tabnuy, a He M3 NPAMbIX yKasaHwWlii
aHTWYHOW TpaguuumM Ha 3Tu uenn. Bbllwe Mbl yXXe npuBoguan TekcT Jlneus
(Liv. I1. 9. 5), rge roBopuTcs, YTO AnuTenbHas 60pbba 3a 3aKOHOAATENLCTBO
npecnefoBana rNaBHOW CBOEM LeNnbld NOCTaBUTb MO KOHTPO/Ab 3aKoHa
BN1aCTb KOHCY/0B, T.e. BBECTW HOPMbI, OrpaHuuymBarolwime mx 6e33aKOHHblE
peiictena. Takke n [noHucniA MTanukapHaccKuii, NpMcTynas K W3M0XEHUH0
nctopum cosgaHua 3akoHosB XII Tabnuy, obpalwaer ocoboe BHMMaHWE Ha
Lenu, croswme nepes puMmckum nne6com. OH nuweT cnegyrowee (X. 1. 2):

«M60 Hapop cHoBa 6bln NpuBeAeH B BOJIHEHMe nnebeiickumu TpubyHa-
MW, NpUy4vaemblli UMW K MbICAW, 4TO ANA CBOGOAHbIX NHOA4EN Haunyulen
(hopmMOii rocyfapcTBEHHOr0 YCTpOCTBa fABNAETCH paBHOMpaBue, W Hayvan
cuMTaTh CrnpaBef/MBbIM, YTOObl Kak YacTHble, TaK U rocyfapcTBeHHble gena
ycTpauBanucb B COOTBETCTBUM C 3aKOHamu. [lefio B TOM, 4TO Torgay pum-
NAH ewe He 6bIN0 HW AeMOKpaTuuyeckoro obpasa npaBfeHMs, HU paBHOMpa-
BUA U eLle He BblNo 3aMMcaHO BCe MpaBO».

[Jlanee OH YTOUHSIET, UTO PUMCKUE KOHCYMbl, TaK XXe Kak paHee LapW,
Beplla CyA, ONMpasMCh He Ha 3aKOHbI, a Ha CBOW COGCTBEHHble MpeAcTaBne-

! Hukonbckuii 5.B. CucTtema n TekcT XII Taénuu: MccnefosaHne no MCTOPUM PUMCKO-
ro npasa. CMNe6., 1897. C. 125-128. AprymeHTUpOBaHHOe MHeHWe 0 ponu 60pbobl Nnebea B
C03[aHUN 3aKOHOB, @ TakXe HOBE/iLLYl0 nuTepaTypy Mo 3Tomy Bompocy cm.: Humbert M.
La codificazione decemvirale: tentativo d'interpretazione // Le Dodici Tavole. Dai Decem-
viri agli Umanisti / A cura di M. Humbert. Pavia, 2005. P. 7-15.
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naBa TpeTba. 3akoHbiXIITabnuy,

HWUA O cnpaBefnMBOCTW. Takum 06pa3oM, He NuUcaHblii 3aKOH, a CyfAe6HbIA;
npeuegeHT Obll OCHOBHbIM MCTOYHWKOM MpaBa. Ha A3bike pUMAAH 3TO Ha-
3blBaNOCh «06blYaAMU NpefkoB» (mores maiorum). [a W nucaHble 3aKOHbI,
Kak yTBepxfjaeT [MOHMCWIA, cofepXanucb NUWb B CBALLEHHbIX KHUrax
(ev * pais- (3LPKB3 xpeLoB n 6b11n HepgocTynHbl Hapody (Dionys. X. 1.4).1
Mpuuem, rpeyecknil NCTOPUK, Tak Xe Kak 1 JInBuil, yTBepxpaet, 4To Bhep-
Bble MOMNbITaNCs BBECTW 3TV 3aKOHbI Nnebelicknii TpnubyH 462 r. fo H.3. [ai||
Tepeutunuit (Dionys. X. 1. 5). Mocne ganTenbHoii 6opb6bl NaTpuymnes Te-[|
PEHTUNNIO HaKOHel, yAanocb MPOBECTM Yepe3 HapofHOe cobpaHue 3aKOHO-
MPOeKT 0 CO3[aHUM 3aKoHoAaTenbHOW Komwuccuu, nepes KOTOPoOM  Bbinr
nocTaB/ieHa Lie/slb COCTaBUTb 3aKOHbl «MO BCEM KakK NMy6/aWYHbIM, TaK W 4yacT-
HbIM BOMpPOCaM»Z.

B 3agayy AaHHOW rnasbl BXOAWUT MpPeXae BCEro aHann3 cuctemsl 3akoHo!l
X1l Tabnuu, no3TOMY rNaBHON Lenblo ABNSETCA BbIACHEHWE 06Leil CTpyk-
TYpbl 3aKOHOB 1 HeKOTOPbIX Hanbosee BaXHbIX HOPM, KOTOpble OKa3anu
cepbesHoe BAMAHME Ha AanbHellwee passuTue Bcell cuUCTEMbI PUMCKOFO |
npasa.

3.1.1. Victopusa, BHEWHNI A BUA N A3bIK APEBHET0 CBOAA

CobpaHue (parMeHTOB [peBHelLLero pUMCKOro Kofekca - csoga 3a-
kKoHoB XII Tabnuy - yHWKanbHbIi NaMATHUK apxanyeckoro PUMCKOFO
npaea. O 3akoHax XII Tabnuuy HanwucaHbl ropbl Hay4YHbIX U OKO/SOHAYyu-
HbIX paboT. YXe caMu [peBHUE pUMMAHE NMucanu PUANYecKne KOMMeH-
Tapuu K 3TUM 3aKOHam, W60 Ha MPOTAXKEHUM MHOTMX BEKOB PUMCKOIA
MUCTOPUU He Mepkna cnaea W aBTopuTeT gpeBHellwero csoga. [MocTosH-
Hble OTCbIIKM Ha feLemMBupanbHblli CBOA CUMTANWUCh, MO-BUAWMOMY, MpU-
3HaKOM 06pa30BaHHOCTWM PUMCKOrO rpaxjaHuHa, Ha 4YTO MpeTeHjoBan,
Hanpumep, n3BecTHeWwWmnt pumckuif NonMTUK, opaTtop U yuyeHbilt Mapk
Tynnuit Unuepon®. Takoro poga ccbinku Ha asToputeT XII Ta6nuy 6biau

‘"Dionys. X. 3. 4: Onn (nnebeiickue TpPuUbYHbI) MooGeLaNM Hapody BHECTM 3aKOH OTHOCK-
TeNbHO BCeX ero TpeGoBaHuii. Byayun nognep><aHbl GOMbLUMHCTBOM, (OHM) 663 AanbHeiLlero
MPOME/IEHNS MPOYNM BCNYX MOATOTOBNEHHbIA MMM 3aKOH, CyTb KOTOPOro CBOAWNAach K Cne-
Jytoliemy: 4YT0o6bl HapofoM, COOPaBLUMMCA Ha 3aKOHHOM COGpaHWM, 6biN0 M3GpaHo AecATepo
CTapeilunx n Myapeiiunx nlogeid, Havwbonee 3a60TALUMXCA O CBOEA YeCTW W C XOpOLLei peny-
Tauueii; M 4TOo6bl OHM, COCTAaBWB 3aKOHbI NO BCEM Kak My6nMYHbIM, TaK U YacTHbIM BOMPO-
cam...

® LinLiepoH 13BecTeH CBOMMM YaCTbIMM OTChIKAMW K aBTopuTeTy XI Ta6nui,. B TpakTarte
«O6 opaTope» OH BOOOLLE Ha3blBAET 3TV 3aKOHbI 3TAIOHOM W MCTOYHMKOM BCeVi MONUTUYECKON
1 unocodckoin MyapocTu, roBops crepytollee: «[ns MeHs ofHa KHudkuuaXll Tabnuy Becom
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3.1. lMpobnema nanuHreHesuca_

CBOICTBEHHLI M MHOTMM DUMCKMM lOpUCTaM W aHTukBapam®. 3Toil Tpa-
auuMy NpUAepXunsBanucb W HEKOTOpble MO34HEPUMCKWUE WMMepaTopsl,
nepBoe MeCTO Cpefiy KOTOPbIX MNPUHALNEXUT y4ypefuTento cBofja PUM-
CKUX 3aKoHOB, Corpus iuris ciuilis, - nmnepatopy KOcTuHMaHy®. WHTepec
K XII Tabnuuam He ucuyes v B Mocrefyloline Beka, 0 YeM CBUAETENbCT-
BYIOT CCbIIKWM Ha 3TW 3aKOHbl OTLOB LEPKBU W CPefHEBEKOBbLIX r/10CCATO-
pos®. OpHako rge-To B IX-XII BB. cam TekcT XII Ta6auy 6bin yTpayeH.
MocnefHum oyveBUALEM, BUAEBILUUM YXE€ He BECb TEKCT feLeMBUpasnbHo-
ro csofia, a Wb 0610MKW MocCNegHuX AByx Tabnuu, 6bl1 rnoccartop
X111 B. Ogotpes’.

PasymeeTcs, TEKCT 3aKOHOB He uc4ye3 6e3B03BPaTHO. [MOCTOAHHbIE OT-
CbIIKM aHTUYHbIX aBTOPOB K 3TUM 3aKOHaM W NpAMble LUTaTbl U3 HUX
Mo3BOMININ Y4YeHbIM YyXxe no3fHero CpegHeBekoBbs BO30O6HOBUTbL uUCCIe-
posaHua X1 Tabnuu®. OfgHUM N3 N3BECTHLIX KOMMeHTaTopos XII Ta6auny
6bin (paHLy3ckuit nccnegosatens ®paHuuck bangyuu®. [ins Hac oco-
6eHHO no6onbITHa ero OTChIIKa Ha HEKOoero enuckona Maccunulickoro,
xuswero B VIII B. H.3., KOTOpbI/, N0 cfoBam banayunHa, B CBOeM coMoc-
TaBNeHUU NyAelCKUX, TPevyeckKMx M PUMCKMX 3aKOHOB NPUBOAMT 3HAuYU-

CBOEro apTopuTeTa U 06MIMeM MOMb3bl NMPEBOCXOAUT BCe OGUBAMOTEKM BCeX (hMUNOCO(OB...»
(Orat. 1. 44.195).

“ Tonbko nepeuncneHne TaKoro Pofja OTChINOK 3aHANO 6bl HECKOMLKO CTpaHuLl. [10BOMLHO
3HauuUTeNbHOE, XOTA U He MOMHOe cobpaHuMe TakuMX OTCbINOK AaeTcs B MPUIOXKEHUU K KHUre
B.B. Hukonbckoro «Cuctema 1 Teket X1 Tabnuuy».

® VimnepaTop FOCTUHMaH ccbinaeTcs Ha X1 TabnuL Kak MUAUMYM 27 pa3 B VIHCTUTYLMSX 1
14 pa3 B Kogekce. Ecnn BepuTb KOCTUHMAHY, TO €CTb OCHOBaHWA Mpeanosaratb, YTo 3aKOHb!
X1 Tabnuu, 6binn ellle U3BECTHbI €r0 COBPEMEHHMKaM, TaK Kak OH B CBOEM BBefleHUM K Jure-
CTaMm roBopuT He 06 yTpaTe APeBHUX 3aKOHOB, &, HA0b0POT, O CAULLIKOM 60/bLIOM KOMMYEeCTBe
IOPUANYECKMX HOPM, HauMHas C 3aKOHOB, npunucbiBaembix Pomyny (lust. De concept,
digestorum, 1).

® Tak, Ha 3akoHbl XII Ta6nuL, 0BONLHO YacTo cchinatoTcs ABrycTuH (De ciu. Dei. II. 9;
VIII. 19; De lib. arb. 1.4; Quaest. 2. 84), ApHo6uii (Adu. gent. 1. 4. 34), boeuwuii (In Top. Cic. 2.
10; 4. 28; 5. 28; 9. 39; 17. 64), Vicngop Cesunbekuii (Orig. 11. 25. 30; V. 26. 19; V. 27. 24; V.
27. 36; XV. 11. 1; XV. 12. 2; XV. 16. 12), TeptynnmaH (Ad nat. 1. 15; Apol. 4), KunpuaH
KapdareHckuii (Ad Donat. epist. de grat. Dei. 2. 4), CanbBuaH (De gub. Dei. 8. 5. 24) u Cugo-
HUin AnonnuHapwii (Carm. 23 u. 446-449).

" Odofredus. In Dig. vet. 1.1.6. .
8 O cpegHesekoBbix uccnegoanuax XII Ta6auy cm.: Dirksen H.E. Llbersicht der

bisherigen Versuche zur Kritik und Herstellung des Textes der ZwSlftafelfragmente. Lpz.,
1824. S. 1-2, 23 ff.

* W3secTHa ero paboTa «Libri duo in Leges Romuli et Leges XII Tabularum» (Parisiis,
1554).
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MnaBa TpeTba. 3akoHbiXIITabnuy,

TenbHyt 4actb 3akoHos Xl Ta6nV|u,m. OT0 3ameyaHWe BeCbMa LEHHO,
160 Mo3BONMAET COXPaHATb HafexAay, 4To B Heob03pUMOM MOpe cpefHe-
BEKOBOW nuTepaTypbl elie, 6bITb MOXET, yAacTcA 0O6HAPYXUTb HEU3BECT-
Hble COBPEMEHHbIM uccnefoBaTenaMm @parmeHTol Xl Tabnuy unm xota
Obl KOMMEHTApPUN K HUM.

[JaHHoe coobuieHne 0COBEHHO BaXHO elle M NOTOMY, YTO MMEHHO TOrfa,
B CpefiHVe BeKa, Hayana CKNaAblBaTbCA WUCMOMb3yeMas COBPEMEHHbIMU WC-
cnegosatensiMm mogenb 3akoHoB Xl Tabnuy. Peub npeT o cucTeMe Jeuem-
BMpPaNibHOTO CBOAA, MpeanoXxeHHoi euwe B XVI B. 9. FoTohpesom u nog-
fepxaHHoit B X1X B. HemMeUuKUMU yuyeHbIMU . AupkceHom u M. ®oiirtom.
OfHako 3Ta MoJdeflb M3Ha4yanbHO He Oblna eAWHCTBEHHOW, O YeM peyb elle
nongeT Huxe.

CneflyeT HeCKO/IbKO C/0B cKa3aTb 0 camux XIl Tabnuuax. [ApeBHue
aBTOPbl MOYTM HE COXPAHWUAN CKONbKO-HMOYAb MOAHbLIX CBEAEHUA O i
BHeWHeM Buae U cTpyktype Xl Ttabnuy. WM3BecTHO, YTO nepBOHayanb-
HO 3aKOHbl 6blNM 3anucaHbl Ha AepeBAHHbIX Tabnuuax, Kak 310 6bI10
BOOOUle MNPUHATO B apxanyeckyt anoxy". BNOCNeACTBUM KOHCYNbl  f
npuKasanuM OTANTb 3TU 3aKOHbI Ha MeAHbIXx Tabnuuax'?. HakoHeu, B+
anoxy LimuepoHa, BMAMMO, MMEN XOXAEHWe W HauyepTaHHbI Ha nepra-
MeHTe BapuaHT [AeLeMBMpanbHOro CBOAA, KOTOPbLIA Obll YyXe YeM-TO
BPOJe «MHOFOTUPAXHOTo u3faHna»'®. O BHewHem Buge XII Tabauu)
UMeeTCH NUWb Cnejylollee KpaTKoe 3aMeyaHWe CpefHEBEKOBOro r/oc-
caropa O,n,odapep,a“i

Eaan =

9 Audio ante annos octingentos scriptum abs quodam episcopo Massiliensi librum |
fuisse, in quo cum probare uult Romanos a Graecis et Graecos a ludaeis leges repetiisse,
magnam XII Tabularum partem describit ac recitat. Sed eum quoque librum qui habet, *
supprimit (fAcnbiwan, uyTo 800 NeT TOMY Hasaj HeKMM enuckonom Maccunuiickum 6bina
HanuMcaHa KHWra, B .OTOpOiA, KOrAa OH XOTen fA0KasaTb, YTO PUMAISHE BbIBOAWUIM CBOW
3aKOHbl OT TPEeKOB, a rPeKn - 0T WyJees, 3HAYMTENbHYID YacTb XIITabnuy onucbiBaeT K
uMTUpyeT. OfHaKo TOT, KTO UMeeT 3Ty KHWrYy, yTausaeT ee). CM. 06 3TOM pacckase
bangyuna: DirksenH.E. Op. cit. S. 1-2.

" y6eguTenbHble cBeAeHUs Mo 3TOMy NoBody NpueoanT B.B. HuKonbckuii (YKas. cou.
C.4cn).

Liv. 1. 57. 10; Dionys. X. 57; Diod. XII. 26. 1.

2 06 aTom cBUAETENLCTBYET TOT (hakT, uTo LiMuepoH HasbiBaeT XII Tabaui cnosom
libellus, kKoTOpOE MOXKHO NEPEBECTU TONLKO Kak «KHIDKKa, TeTpadb» (Cic. De orat. I. 44. 195).

 NlaTuHCKWiA TekeT NpuBeaeH No kAure B.B. Hukonsckoro (Ykas. cod. C. 2). 3ToT uccne-
[oBaTeNb NMPUBOAMUT OBO/IbHO BECKWE apryMeHTbl B M0/b3y A0BEPUS YNOMAHYTOMY KOMMEHTa-
puto Opodpesa
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3.1. Tpobnema nanuHreHesuca

«W 13 aTuX ABYyX TabnuL, Koe-4To coxpaHwunoch B JSlaTepaHe, B Pume: Ha-
nMucaHbl OHW NOX0, TaK Kak TaM HeT HW 3HaKOB MpenuHaHua, HW paspene-
HWA CNIOB W HNYEro HEBO3MOXHO MOHATH, ECIN He PasBepHYThb GYKBbI»™,

3710 [paroueHHoe AN Hac CBWAETENbCTBO MO3BONAET MPEAnoNoXuUTh,
YTO TEKCT 3aKOHOB Ha NPOTSXXEHUW BEKOB COXPaHAN TpaAuLMOHHOe apXau-
yeckoe HanucaHue. O6 apxaumyHOCTU A3bIKa YNOMAHYTbIX Ofodpesom no-
cnefHUX AByX Tabnuy cBoja roBOPWUT OTCYTCTBME 3HAKOB MPEMUHAHUA W
pasfeneHunii mexgy cnosamu, MOABMBLUMMUCS FOpa3fo MO3fHee, YeM camu
3akoHbl®. [lanee Opfodpes ABHO yKasblBaeT Ha TO, YTO TEKCT 6blN HamucaH
bycTpodefiloHOM, T.e. OfiHA CTPOKa Mucanacb CfeBa Hampaso, a cnegytoLas
3a Heil - cnpaBa Haneso. Takoro poja Hajgnucu BCTPeYalTCH TOAbKO B ap-
xanyeckom Pume VII-1V BB. g0 H.3.”7

Urto kacaetca a3bika XII Tabnuu, To cnefyeTt cocnaTbCs Ha MUHIBUCTUYE-
CKWe WCCNefi0BaHNA UTANbAHCKOrO ucTopuka dmunno Mepyuyumn'® u pyccko-
ro yueHoro B. MogecToBa®. COrnacHo MHEHMIO 3TWUX Y4YeHbIX, KO BPEMeHU
HanmucaHus AeLeMBMpPanbHOro CBOAA NAaTUHCKWI A3bIK YXXe MpoAenan 3Hauu-
TeNbHYI0 3BONOLUIO B CBOEM pa3BuTuM. Ha 3TO yKasblBaeT CpaBHeHWe ap-
XanyeckKnx HPMANYECKUX TEKCTOB C [peBHeAWMMKU TeKcTaMu TMMHOB Ap-
Ba/bCKUX GpaTbeB unw canves. lMepyuun NofyepKnBaeT, YTO €CNU CBALLEH-
HblIii TEKCT TMMHOB He MEHANCA C TeYeHMeM BPEMeHW, TO topuauuyeckas na-
TbiHb, NPMMEHSAEMAs B XXMBOW MNpakTWKe, pa3BuBanacb BMeCTe C O0ObIYHbLIM
a3bikom?’. MHTepecHble cBeAeHNs 06 3BONIOLMM NaTMHCKOFO A3biKa BOOGLLE
1 MecTe B 3TOW 3Bontouum a3bika X1 Tabnuy nmetoTcs B pacckase Mcugopa
CeBWnbLCKOro:

«[0BOPAT, YTO CYLLECTBYIOT YEThbIpE NATUHCKUX A3blKa, TO €CTb LPEBHUNA,
NaTUHCKWUIA, PUMCKMIA WM CMellaHHbIA. [peBHUIA - 3TO TOT, KOTOPbIA 6bin B
ynoTtpebneHun B apeBHeidwunii nepuog Wtanum npu AHyce n CaTypHe, Ko-
TOPbIA COAEPXMWTCA B MECHAX canueB. JIAaTUHCKWUIA A3bIK - 3TO TOT, KOTOPbIii
ucnonb3osancs B Slauve npu uape JlaTvHe, Npy 3TPYCCKUX M NPOYMX Lapsx,
Ha HeM O6binn HanucaHbl 3akoHbl XII Tabnuu. PUMCKMIA A3bIK - 3TO TOT,

5 Odofredus. In Dig. vet. 1. 1. 6: Et de istis duabus tabulis aliquid est apud Lateranum Ro-
mae et male sunt scriptae: quia non est ibi punctus nec paragraphus in littera et nisi reuolueritis
litteras non possetis aliquid intelligere. .

"f defoposaE.B. PaHHAs naTuHCKas nucbMeHHOCTb. VIII-11 BB. go H.3. M., 1991. C. 227.
7 Tam e.

* Peruzzik. Aspetti culturali del Lazio primitivo. Firenze, 1978. P. 161 -175.
’“Mo,quTOB B. Pvmckas nucbMeHHOCTb B nepuof Lapeid. KasaHb, 1868. C. 5.
PeruzziE. Op. cit. P. 173.
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naBa TpeTbsa. 3akoHbl Xl Tabamy,

KOTOpbI/i 6bll MPUHAT PUMCKMM HapoAoOM Mocie M3rHaHus uapei... Cwme-
WaHHbIK - 3TO TOT, KOTOPbI/A BTOPrca B pMMCKOe rocyAapcTBo Mocne pac-
WMPEHNA UMMEPUA BMECTE C 0BbluasMu 1 mogbMu»2t,

B atom oTpbiBKe Mcupopa BaXHO OTMETUTb TOT (haKT, YTO XOTA 3aKOHbI
XI1 Tabnny 661K HamMcaHbl YXXe nocne U3rHaHus Lapeid, 0f4HaKO COXpaHAnu
A3bIK MMEHHO LApCKOro nepuoga, KOTOpblli Mcupop HasbiBaeT «naTWH-
CKUM». OTO NWWHWIA pa3 noATBepXAaeT MpPeAnofioKeHUWe O TOM, 4TO
X1l Tabnuy Bo6pann B cebs BCe 3aKOHOAATENLCTBO NpeAblAyLLIero nepuoaa,
TakMM 06pa3oM COXpaHWB U OPUANYECKU S3bIK Npeablayliero nepuoja.
Tak UTO XOTs A3bIK [eLeMBMPasbLHOr0 CBOAa M He 6bll APeBHENLUUM sA3bI-
KOM, OflHAKO OH BCe >Xe OblN [OCTaTOYHO apXauyHbiM W CU/bHO OTAUYaNcs
0T KJ/lacCMyeckoro fsblka LinuepoHa n Beprunus.

HakoHel, HECKONbKO CNOB ClnefyeT cka3aTb O (opMe W3N0XEHUs 3aKo-
HOB. UTanbsHCKWiA yueHbli C. ToHAO o6paTun BHMMaHMe Ha To, 4To Linue-
POH Ha3blBaeT AeLeMBMpPanbHbIii CBOA 3aKOHOB «06s3aTeNbHON MeCHbIO»
(carmen necessarium. - Cic. De leg. Il. 59), T.e. peub BAET 0 TOM, YTO ApeB-
HWe 3aKOHbl, BblyYMBABLUMECA PUMNAHAMU Hau3ycTb, ObINN HanNUCaHbl B
CTUXOTBOPHOU  chopme®®.  AHann3Mpys KOHKPETHbIE HEMHOTOUYUCAEHHbIE
LUMTaTbl 3aKOHOB, y4eHblli ybeguTeNbHO AEMOHCTPMpPYeT Hanuyue B HUX
onpejeneHHoro pasmepa v putma. Kak nokasbiBalOT COBPEMEHHbIe ucche-
[0BaHWA, Takas meceHHas (opma 3akoHodaTenbCTBa BooOLWe 6bina cBolicT-
BEHHA TEM apxamyeckum obLliecTBam, rae ycTHaa (opma nepefayn u coxpa-
HeHNsA UH(OpMALMM U3 MOKONEHUA B MOKOJEHWE elle He yTpaTuna CBOEero
MPUOPUTETHOrO 3Ha4YeHWs MO CPaBHEHMIO C MuUCbMeHHOW Tpaguuumeid. Cne-
[yeT BCMOMHWUTBL U TOT (hakT, 4To ApeBHellline 3aKOHbI BOO6GLLE CTPOMUANUCH B
thopme MONMTBLI, 06palleHHONl K 60ry, moaToMy cam npouecc npou3Hece-
HUA, 03BYUYMBAHMA TeKCTa 3aKOHa [O/DKEH 6bln HanOMWHATb PUTMUYECKOEe
necHonenme .

L sid. Etym. IX. 1. 6-7: Latinas autem linguas quattuor esse quidam dixerunt, id est Pris-
cam, Latinam, Romanam, Mixtam. Prisca est, quam vetustissimi Italiae sub lano et Saturno sunt
usi, incondita, ut se habent carmina Saliorum. Latina, quam sub Latino et regibus Tusci et ceteri
in Latio sunt locuti, ex qua fuerunt duodecim tabulae scriptae. Romana, quae post reges exactos
apopilo Romano coepta est... Mixta, quae post imperium latius promotum simul cum moribus et
hominibus in Romanam civitatem inrupit. KommeHTapuii K 3TOMy OTpbiBKY U3 Mcugopa cwm.:
Romano E. Effigies antiquitatis. Per una storia della persistenza delle Dodici Tavole nella cultura
romana// Le Dodici Tavole... P. 451 ss.; ReudelletM. Isidore de Seville, Etymologies livre IX.

Paris\, 1984. P. 36, nt. 13.
- TondoS. Profilo... P. 278-280.
=> CMm. Bblwe, 1.2.3.
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3.1. [lpobnema namMHrexesuca

CornacHo Tpaguuuun, 3akoHbl XII Ta6nuy 6biNM BbiCTaBfieHbl Ha Po-
pyMme B67M3M pOCTp A1 BCeobuiero 0603peHns®. BnocnefcTBUN OHM Xpa-

HUAMCL B 3papui, T.e. KasHOXpaHWUNWLie, HaxoAusluiemcs Ha dopyme B
xpame CaTypHa®.

3.1.2. NcTtopuorpatusa npobneMmbl nanvHreHesuca

OCHOBHbIM HOPUANYECKUM WCTOYHWKOM MO MNpaBy apxamyeckoro Puma
6e3ycnoBHO fBNnseTcsa cBog 3akoHoB XII Tabnuy. Tem He MeHee UCTOPUA He
coXpaHuna gns Hac OpWUrMHaNbHOrO TeKCTa 3TUX 3aKOHOB, Kak, BMpOYeMm, U
XO0Tb CKONbKO-HUOY/Ab 3HAYUTENbHbIX WX (parMeHToB. OfHako 6narofaps
OFpOMHOM KponoTnMBOW paboTe WMCTOPUKOB MNpaBa M3 CaMbiXx pasHoob6pas-
HbIX UCTOYHWMKOB 6blIN M3BNEeYeHbl LuTaThl 3akoHoB XII Tabnuy nm6o Kom-
MeHTapuu K HuUM. BnepBble nonbiTanca BOCCTaHOBUTbL MOPSALOK AeLeMBU-
paNnbHbIX 3aKOHOB MoraH OnbaeHaopn®®, y6exaeHHbIN, 4To ApeBHNe 3aKOHbI
Tak Xe, Kak u Tpaktat LiuuepoHa De legibus, 6binn pa3fefieHbl Ha TpW yac-
TW: ius sacrum, ius publicum u privatum. Toro >xe MHEeHUS NPUAEPXNBANNUCH
A. Oy PuBenb n Aneccanapo A'AneccaHapo®’. ®paHuysckuit opuct XVI B.
X. Togdpya (FoTodpen) oTowen OT 3TOW CUCTEMbI U XOTS COXPaHWUN Tpex-
YaCcTHOe [efleHne, Ha MnepBOe MeCTO MNOCTaBUN WMEHHO 4YacTHOMpaBOBble
HOPMbI, 0TOABMHYB Ha BTOPOM NnaH My6nN4YHOE M cakpanbHoe npaso®. Bro-
CNefCTBMM XOTA HEKOTOPbIE OPUCTLI MPOAO/KANN NPUAEPXKMBATLCA MOLENN
OnbaeHppona, K cepeanHe XIX B. npeobnafjatoweit crtana cuctema loa-
thpya. HayuHyl oCHOBY [An8 3TOW cUCTeMbl AeLEeMBMPanbHOro 3akoHOAa-
TeNbCTBA 3aM0XUAN HeMeukne pomaHuctel XIX B. . [upkceH, M. ®oi#rrT,
®. Wennb u A. JleHens®®. BecbMa pasHoo6pasHble Mo xapakTepy (parmeH-
Tbl 6GblAM co6paHbl BOEAWMHO W PacnofOXeHbl MO OMNpeAeneHHOR cucTeme,

#Dionys. X. 57. 7; Liv. 1. 57. 10; Zonar. VII. 18;Diod XII. 26. 1.

%ps, Acr. Schol. in Hor. Epist. 2. 1. 23.

% Oldendorp J. Eiacrytoyri juris naturalis sive elementaria introductio juris naturae gentium
et civilis. Coloniae, 1539. MogpobHee 06 atom u apyrux topuctax XVI-XVII BB. CM. B KH.:
ZablockaM. Ustawa XII tablic. Rekonstrukcje doby Renesansu. Warszawa, 1998.

2 O npeanoxeHHoit ummM cucTeme 3akoHos XII Ta6nuy cm.: Ferraryd.-L. Saggio di
storia della palingenesi delle Dodici Tavole // Le Dodici Tavole... P. 505-514.

%8 Gothofredus J. Legis X!l Tabularum fragmenta quae supersunt... // Opera juridicaminora.
Lugdunum, 1733. P. 3-199.

% \oigtM. Die XII Tafeln. Geschichte und System des Civil- und Criminalrechtes, wie
-prozesses. Bd | - Il. Lpz., 1883, Dirksen H.E. Op. cit.; Scholl F. Legis XIl Tabularum

reliquiae. Lpz., 1868; Lenel O. Das Sabinussystem // Festg. Jhering. Strassburg, 1829; Idem.
Palingenesia iuris civilis. Il. Lipsiae, 1889.
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naBa TpeTba. 3akoHbl XII Tabnuy,

NpeanoXeHHoii, B uvacTHocTu, Mopuuem @®oiirtom®. [laHHas cucTema
X1l Tabnuy, B cBOK ouyepefb 6a3upoBanacb Ha TaK HasblBaeMoOil cucTeme
CabuHa, komMmeHTapuax as K XII Ta6auuam v npeTopckom aaukTe. Mpu
peKkoHCTpyKLMn cuctembl XII Tabnuy OPUCTbI UCXOAUNIN TakXe W3 CBOUX
CO6CTBEHHbIX, CKOpee YMCTO TeopeTWYecKUX NpefcTaBfieHUA O npaBe paH-
Hero Puma. B XIX B., Kak, BMpo4YeM, B HEKOTOPOIA Mepe W CerofHs, poMaHu-
CTbl OCHOBHOE BHUMaHWe y[enanu UccnefoBaHWi0 YaCTHOrO0 PUMCKOro rnpa-
Ba, CO3HATE/IbHO WM HEOCO3HAHHO HefoOLEeHWBas PONb M 3HavyeHue ny6-
NMYHOTO, U Npex[e BCero cakpanbHOro, npasa’’. Tak, Hanpumep, M. doiirt
6611 y6exaeH, uto 3akoHbl XII Tabnuy - 3To CBOL NPEUMMYLLECTBEHHO rpa-
XAaHCKOro 4acTHOro npaBa, a oCTalbHble Chepbl Npasa, B 4aCTHOCTU ca-
KpanbHoe, MoMmelanucb B 3akoHax NWWb NOCTOMbKY, MOCKOMbKY WMENn
OTHOLLEHNE K rpaxaaHckomy npasy®®

O6paTMBLWINCL K COBPEMEHHLIM M3faHWAM co6paHusa (parmMeHToB 3ako- |
HOB, Mbl He Haigem Tabauubl, crneyuanbHO MOCBALLEHHOW NpaBy XXpeLoB
unu marmctpatos. Bnpouem, u camux parmeHToB 3akoHoB XII Ta6nuu,
OTHOCAWMXCA K My6/MMYHOMY MpaBy, B 3TOM MCKYCCTBEHHOM co6paHuu
(hparMeHTOB CPaBHUTENIbHO HEMHOro. 3T0 Kak 6yATo CBMAETENbCTBYeT B K
nofb3y TOYKM 3peHust M. doiirta o Tom, yto Xl Tabnuy ABNAAUCH KoAek- ||
COM rpaxfjaHckoro npasa. OfHAKO AaHHble UCTOYHUKOB, KOTOPbIE, K COXa-
neHunto, BoO6LWE BecbMa HEMHOrOYWUC/IEHHbI, CBUAETENLCTBYIOT O MPSAMO
NPOTUBOMONOXHOM. Tak, Hanpumep, y Twuta JIuBUA Mbl Haxoaum cregyto-!

E

Wyt xapaktepuctuky Xl Tabnumu: o

«Korga B COOTBETCTBUM C MHEHUSMU HApOAa, BbICKA3aHHbIMW MO KaX-jjl
000 rnaBe, CBOZ 3aKOHOB Gblfl Kak 6yATO AOCTATOYHO BbINPAB/E€H MHEHUSAMU®
Hapofda, 3aKOHbl fecsTu Tabnul, KOTOpble M CErofHs, HECMOTPS Ha Lenyb
ropy HarpoMoX[eHHbIX APYr Ha Apyra 3aKoHOB, OCTAlTCH MCTOKOM BCErC
ny6AMYHOTO M YacTHOFO NpaBa, Mepejann [/s ro0COBaHUS B LEHTypuat-
HbIX KOMULMAX. (7) HO NOTOM Mownu TOMKM, 4TO HeAoOCTaeT elle ABYX Ta6-Y
nny, [06aBMB KOTOPble MOXHO 6bI10 6bl CUMTaTb CBOJ BCEr0 PUMCKOTO
NpaBa 3aBeplUeHHbIM» >

% voigtM. Op. cit. S. 43-64. .

32 Ibid. S. 55 f *

® Cwm.: Diliberto O. Materiali per la palingenesi delle X11 Tavole. Cagliari, 1992. P. 9-21; \
AmiranteL. Per una palingenesi delle XII Tavole // Index. N18.1990. P. 393 sg.

* VoigtM. Op. cit. S. 44 f.

* Liv. I11. 34. 6-7: Cum ad rumores hominum de unoquoque legum capite editos satis cor- |
rectae uiderentur, centuriatis comitiis decern tabularum leges perlatae sunt, quae nunc quogue in
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3.1. Tpobnema nanuHreHesuca

BaXHO OTMETUTb, YTO B 3TOM OTpbIBKE JIMBUI xapakTepusyet XII Ta6-
UL, KaK KOpMyc BCero pMMCKOro npaea. Takas OUeHKa 3aKOHOB Mepeyepku-
BaeT BCe paccyxpaeHus M. ®oliirta o ctpyktype Xl 1abnuy. 3T0T parmeHT
NlnBnsa He ocTanca BOBCE He3aMeYeHHbIM, OJHAaKO W CerofHA MHOrue topu-
CTbl MPeANoYNTAIOT HefooLeHUBaTb BbipaxeHue Jinsus fons omnis publici
priuatique iuris, nogo3peBas aHTUYHbLIX aBTOPOB B HEYMEPEHHOW TeHAeHL MK
BOCXBaNeHUs ApeBHero csoga®. OfHAaKo B HEKOTOPbIX HOBellnx paboTax
370 BblpaXKeHue JIMBUA BOCNPUHMMAETCH MMEHHO KakK MpsAMOe yKasaHue Ha
perynupoBaHue 3akoHamu XII Tabnuy 1 npaBa MarucTparos, T.e. WU Ny6auy-
Horo npaea®. K Bompocy 0 TEHAEHLWNO3HOCTM APEBHUX NN, COBPEMEHHbIX N1
WCTOPUKOB Mbl €Lie BepHemcs, a ceiiyac xoTenocb 6bl 06paTUTLCA K ApYro-
My aHTUYHOMY aBTOpy - LinuepoHy. ITOT 3HATOK PUMCKOro npasa coobLa-
eT HaMm cnefytoLlee:

«B camom fgene, 4yBCTBYeT /M KTO BfieYeHME K TeM YUEHbIM 3aHATUAM,
KOTOpble BBE/M Y Hac Onuid, - OH HalieT Kak BO BCeM rpaxfaHCKOM npaBe
BOoOOLle, TaK U B KHUrax noHTUgukos, n B XII Tabnuuyax MHoroobpasHyto
KapTWHY Halleli 4peBHOCTM, NOTOMY 4TO TYT M CloBa 3By4YaT CeAoi crtapu-
HOW, ¥ XapakTep HEKOTOPbIX MCKOB 6pocaeT CBeT Ha HpaBbl WM 06blyau
npefkoB. 3aHMMaeT AM KOFO0 Hayka O rocygapctse, KoTopykw Cuesona
CUMTaeT JOCTOSHMWEM He OpaTOpPOB, HO KaKMX-TO YYEHbIX WHOFO pofa, OH
YBUAMT, YTO OHa LefIMKOM 3akntoyeHa B XII Tabnuuax, Tak Kak Tam pacnu-
caHo Bce 06 06WecTBEHHOM 6fare M O rOCYAAPCTBEHHbIX YUPEeXAeHU-

7 (nep. ®.A. MeTpoBCKOrO).

B 3Tom oTpbiBke LlnuepoH®® ye cOBepLIEHHO HefBYCMbLICTIEHHO COO06-
waet, yto B XII TabauMuax Kak HM B KaKOM JpYyroM HOPMaTUBHOM aKTe CO-
fepxanack ciuilis scientia, KoTopyto OH MoHMMaeT Kak descriptio omnium
ciuitatis utilitatum ac partium. TepmwuH ciuitatis utilitates MOXHO MCTONKO-

hoc inmenso aliarum super alias aceruatarum legum cumulo fons omnis publici priuatique est
iuris. (7) uulgatur deinde rumor duas deesse tabulas, quibus adiectis absolui posse uelut corpus
omnis Romani iuris.

® GuarinoA. Una palingenesi delle X11 Tavole? // Index. N 19.1991. P. 226.

*HumbertM. La codificazione decemvirale... P. 26 ss.

% Cic. De orat. I. 43. 193: Nam, siue quem haec Aeliana studia delectant, plurima est et in
omni iure ciuili et in pontificum libris et in XII tabulis antiquitatis effigies, quod et uerborum
uetustas prisca cognoscitur et actionum genera quaedam maiorum consuetudinem uitamque
declarant; siue quem ciuilis scientia, quam Scaeuola non putat oratoris esse propriam, sed quius-
dam ex alio genere prudentiae, totam hanc, descriptis omnibus ciuitatis utilitatibus ac partibus,
XII tabulis contineri uidebit.

* RomanoE. Effigies antiquitatis... P. 456 ss.
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BaTb KaK «o06llecTBeHHble 6nara». UTo Kacaetcs ciuitatis partes, To 3gecb

peyb naet, 6e3ycnoBHO, 0 BCeEX FOCYAapCTBEHHbIX WHCTUTYTax PUMCKOD
civitas. B TpaktaTe «O 3akoHax» (lll. 2. 5) OH, KaK 1 B 3TOM OTpbIBKe, r0BO-
puT 06 onucaHWM rocyAapCTBEHHbIX WHCTUTYTOB, MMes B Bugy Mnpexae

Bcero descriptio magistratuum, kKoTopoe oH ¥ gaeT B 3-§ KHUre cBoux «mpe-

anbHbIX» 3aKOHOB. KOHEYHO, MOXHO KPUTUYECKU MNOAXOAWUTbL K aHTUYHOI

Tpaguuuu, OfLHAKO NPUBEAEHHbIE JaHHble NO3BONAIOT ChenaTb COBEPLUEHHO
O[HO3HAYHbIN BbIBOA: NO MHEHUIO aHTUYHbIX aBTOPOB, BCe Ny6/aMyHOe npa-
BO pUMAsAH 6bln0 3amkcupoBaHo B 3akoHax XII Tabnuy. AcToyHMKOB, yT-
BEpXAatowmnx obpaTHoe, Mbl He UMeeM. Takum 06pa3oMm, ecim X0Tb B KaKow-
TO Mepe CTpouTb runoTesbl 0 cucteme XII Tabnuy Ha OCHOBaHWUM UMelO-
WMXCA NPAMbIX JaHHbIX WCTOYHMKOB (& MOXHO v BOO6LE AedAcTBOBATb
MHaye?), TO 3TO 3acCTaBUT HAC YCOMHUTbLCA B MPaBUJLHOCTW CUCTEMBI
X1I Tabnuu, npeanoxeHHoii M. ®oiiETom®. Mpu 6amxaliem paccmoTpe-

HUU ,anHOVI CUCTEMbl CTAHOBUTCA SICHOW AO0BOJIbHO cnabas ee aprymMmeHTun-
POBaHHOCTb.

CneayeT COrNacuMTbCsl C WUTANbSHCKAM OPUCTOM Jlyuaxu AMUpaHTe B
TOM, UTO MpsIMble yKa3aHWs Ha pa3MelleHUe 3aKOHOB B CBOfEe BecbMa He-

MHorouncneHHbl*®. Ccbinkn Ha KOMMeHTapuu flabeoHa k XII Ta6nuuam, Ha

Anusa Fanna u CabuHa [OBOMLHO TUMOTETMYHBI, TaK KaK O CTPYKTYpe WX

COBCTBEHHbIX npomsse,quMﬁ', MNPaKTUYECKN HE COXPaHUBLIMXCA, Mbl MOXEM

CYAUTb BEcbMa W BecbMa npu6ausuTensHo*’. Ha OCHOBaHWNM MpPAMBIX fAaH-

HbIX MWUCbMEHHON TpaguuWM MOXHO O[HO3HAaYHO YTBeEpPXAaTb AUWb Che-
aytouiee. Bo-nepBbix, AMOHMCUN TanuKapHAcCKWii NpsMo yKasbiBaeT Ha To
uto 1V Tabnuua cofepxana HOpMy O TPOEKPaTHOI Mpofaxke OTLOM CBOEro
cbiHa (Dionys. 1. 27). Oanee, cornacHo LinyepoHy, X Tabnuua 6blna noces-
LleHa MNOXOPOHHbLIM 06p;|,an (Cic. De leg. N. 25. 64). Tot xe LiuuepoH
coobuiaeT, 4To B OAHOW W3 ABYX NOCNeAHUX TabauL, COAepXanach HopMa,
3anpewatowas 6pak mexay natpuuusmu m nneéeamm (Cic. De leg. U. 37).
HakoHeu, cornacHo Makpo6uio n LinuepoHy, B mocnegHux AByXx Tabnuuax

nMenach Takxe HOpMa, Perynnpyowias puUMCKuil kanengapb*2. /1. AmupanTe

* VoigtM. Op. cit. S. 43-64.
|AmiranteL. Op. cit. P. 391.
12 Diliberto O. Materiali per lapalingenesi delle XII Tavole. P. 9 sgg.

Macrob. Sat. I. 13. 21: Tuditanus refer!.. Xuiros, qui decern tabulis duas addiderunt, de
intercalando populum rogasse. Cassius eosdem scribit auctores (TyguTaH rosopuT, 4TO...

[leleMBMpbl, KOTOpble Npubasunv Ase Tabnuubl, Npefnaran Hapody YTBEepAUTb WCMpaB/eHue
KaneHgaps. Kaccuii HasbiBaeT Tex >ke asTopos). Cic. Ad Att. VI. 1. 8: E quibus (libris de rep.)
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[06aBNsAeT K 3TOMy KPaTKOMY MepeuHio elle ABe HOpMbI*®. Peub MgeT o wn-
pOKO M3BeCTHOW Hopme | Tabauubl Si in ius uocat. B uctopuorpagum roc-
MOACTBYET MHEHMe, 4TO UMEHHO 3Ta (pa3a HauMHana TeKCT 3aKOHOB. BbiBof
3TOT fleNaeTcs Ha OCHOBaHWW crefylolwero parMeHTa u3 LiuuepoHa:

«Beab Mbl, KBUHT, ele C [eTCTBA BblyYMBaNNCh MPOU3HOCUTL HOPMY
«ECNK BbI3LIBAKOT B CY[l...» W APYrie TOr0 Xe poaa 3aKoHbI»*,

OfjHaKo ynoMuHaHue LinLepoHoOM HOpPMbI O BbI30Be B Cy[ He MO3BOJISAET,
KaK cnpasegnnso otmeTun O. Aunn6epTo®, ogHo3HauHO yTBEPXAaTh, UTO
[aHHbI 3aKOH OTHOCUACS MMeHHO K | Tabnuue. Beab 3gech LinuepoH Hurge
He roBopuT HU 0 3akoHax XII Tabnuy B UenoM, HU O cofepxaHum | Tabnu-

Ubl. M3 3TOro OTpbIBKa MOXHO CAenatb BbIBOA NWLWb O TOM, 4TO (pasa Si in
jus uocat 6bin1a WKUPOKO ynoTpe6uma pumnaHamu*®

Danee /1. AMupaHTe yKasbiBaeT HopMy o dies diffisus, KoTopyto NpUHATO
OTHOCUTb KO 2-My 3akoHy Il Ta6muubl*’. OfHako B nepBoli rnaBe Mbl yXe
obpalwiann BHMMaHue Ha 1o, 4to y ®ecTa (Fest. Reus. P. 336 L.), Ha oTpbI-
BOK M3 KOTOPOro cchbinatoTca uccnefosateny, untupytorces He XII tabnuu,

unum -ictropikor requiris de Cn. Flauio Anni f. Ille uero ante Xuiros non fuit: quippe qui aedilis
curulis fuerit, qui magistratus multis annis post Xuiros institutus est. Quid ergo profecit, quod
protulit fastos? Occultatam putant quodam tempore istam tabulam, ut dies agendi peterentur a
(paucis) (Tbl cnpawwBaellb 06 0AHOW U3 HWX (KHWAT O rOoCynapcTBe), WCTOPUYECKOI, O [Hee
®nasum, CbiHe AHHWA. Befb ero He 6bln0 [0 AELEMBMPOB, Tak Kak OH Obll KypyfbHbIM 34M4OM, &
9Ta marucTpaTypa 6Obina co3fjaHa MHOTO NeT ChycTd nocne [AeLeMBUPOB.
OH MpuHec, 06HapofoBaB hacThbl. CuuTaloT,
MWLy XpaHunu B TaiiHe,

Kakylo >ke rnonb3y
4YTO B TEYeHWe HeKOTOpOro BpeMeHW 3Ty Tab-
TaK YTO O CYAHbIX [HAX MOXKHO OblNO Y3HaTb /ML OT HEMHOIX).
‘4Amirantel. Op. cit. P. 391 ss.

" Cic. De leg. Il. 4. 9: AparU|s enim, Quinte, didicimus:

Si in ivs vocat, atque a<lia>
eius modi leges [alias] nominare.

46 Diliberto O. I commento di Gaio alle XI1 Tavole // Index. N 18. 1990. P. 391,415

" OpjHaKo HeoGXOMMO OTMETUTh, UTO [aif FOBOPUT O HOpMe si in ius uocat B Nepeoit KHU-
re cBonx kommeHTapues K XII Tabnuuam (D. 2. 4. 18; 2. 4. 20; 2. 4. 22; 50. 16. 233 pr.). KoHeu-
HO, 3TO eLlie He 03Ha4aeT, YTO AaHHasA HOpPMa HauWHana feLleMBUpPanbHbIiA KOAEKC, OAHAKO ACHO,
4TO OHa bblN1a pacrnonoXxeHa B NepsbIX ABYX Tabnuuax. 34eck ciefyeT Nof4epKHYTb, YTO HOpMa
si in ius uocat npexje BCero otHocunacb K ny6anuHomy npasy. O. bepeHAc COBepLUEHHO
CrpaBef/IMBO MOAYEPKMBAET, YTO B apXauMyeckuil mepuof TONbKO KOHCYN (a MO3AHee - W Mpe-
TOp) MMen npaso in ius uocare W TONbKO 6rarofaps ero Xapu3MaTuyecKoi Croco6HOCTM mpe-
[l0CTaBMATb CBOW MMMEPUIA B PacnopsbkeHne ApYrux rpaxpgaHe Takke MOTIM UCMO/b30BaTb 3TO
npaso (Behrends O. Der Zwolftafelprozess: Zur Geschichte des romischen Obligationenrechts.
Gottingen, 1974. S. 19-31). MHe KaxeTcs, YTO U LINLEPOH He cnyyaiiHo yNoMUHAEeT 3Ty HOpMY
B KHUIe 0 cakpa/nbHOM fpase. Heo6xoAnmo Takxxe oTMeTUTb, 4To B Kogekce n Aurectax HOc-
TWHMaHa HopMa de in ius uocando Bcerga pacnonaraercs cpasy rnocie Hopm 06 0653aHHOCTAX
MarucTparos.

“"AmiranteL. Op. cit. P. 391.
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nasa TpeTba. 3akoHbl XIl Tabmmy

3aKoHbl Hymbl Momnunua. [pyroe feno, Y4To NpoyvMe UCTOYHUKW YyKa3blBa-
0T Ha CyLleCcTBOBaHWe MAEHTUYHOW HOpMbI Takxe u B XII Tabnuuax, ogHa-
KO MeCTO, rge oHa 6blna nometleHa, ocTaeTCcs HaM HEWU3BECTHbIM.

UTo Kacaetcsa kKommeHTapueB Mas k XII tabnuuyam, ToO Npu ncnonbL3oBa-
HUW COXPAHMBLUMXCA OT LUECTU KHUT 29 HebonblnX (pParMeHTOB Takxe
Henb3f n3bexarb rMNOTETUYHOCTU, TaK KakK O CTPYKType COUYMHEHWUS 3TOro
PMMCKOrO lOpWUCTa Mbl MPakTUYeCKM HU4Yero He 3Haem. bonee Toro, lail B
CaMOM Hauane CBOMX KOMMEHTapWeB roBOpPUT crefytoLlee:

«[Mpuctynasa K TONKOBaHWIO 3aKOHOB [PEBHOCTU, A PEWWS, YTO MHe no
Heob6XxoAnMMOCTN NpuaeTcA BHayane o6paTuTbCA K OCHOBaHWto [opoga: He
MOTOMY, 4YTO A X04y cfienaTb KOMMEHTapuum MHOTFOC/OBHbIMK, a MNOTOMY,
4yTo, KaK f 3aMeTu/l, BO BCAKOM fiefle COBEPLUEHHO TO, B YeM NPUCYTCTBYIOT
BCE €ro 4acTu, MPUYeM HECOMHEHHO TO, YTO BaXKHeliwwas yacTb N06Oro gena
ecTb Hauano»*e.

3pecb laii ykasbiBaeT, YTO HayHeT CBOW KOMMEHTapuu He C OCHOBHOTO
npegmeta csoero Tpyga (t.e. XIl tabnuy), a ¢ ocHoBaHuA ropoja, T.e. ¢ uap-
CKMX 3aKOHOB Pomyna u Hymbl Momnuaus. Ha moli B3rnsg, noj cnoBamu
leges vetustae Mail umeeT B BUAY He ToNbKO 3akoHbl X1l Tabnuu, HO u BOOG-
e BCe ApeBHeMLIMe 3aKOHbl, B TOM YWCAe W LapCKue 3aKOHbl. [MOTOMY-TO
OH 1 HaYyMHaeT CBON TPYA «OT OCHOBaHWA ropoga». CnefoBaTenibHO, €Cn He
BCA, TO, MO KpaiHeli Mepe, 3HauMTeNnbHas 4acTb 1-W KHUTK 6Gbina, BUAMMO,
nocesiLleHa KOMMeHTapusMm He XII Tabnuy, a UapCKMX 3aKOHOB. ITO €amMo
no cebe CBWAETENLCTBYET O TOM, YTO CYLIECTBYIOWAA MOLENb, COrnacHo
KOTOpO Kaxfas kHura [as copepxxana KOMMeHTapuu K ABYM Tabnuuam
[eLeMBNPansHOro 3akoHogaTenbcTea’®, He pab6oTaeT B NonHO Mepe, BO
BCAKOM Cfny4yae TpebyeT 3HauWTENbHOW KOPPEKTMPOBKM. K coXaneHuio, B
HalleM pPacnopsXXeHuu HeT ApYrux nofo6HOro poja KOMMEHTapues, COXpa-
HUBLUUXCA B CKOMbKO-HUGYAb 3Ha4YMTeNbHOW cBoeit yacTu. loxanyi, cne-
AyeT YNOMAHYTbL NULb couYnHeHne LinuepoHa «O 3akoHax», KOTOpoe npak-
TUYeCKN npefcTaBnseT U3 cebs KOMMEHTapUW K TeKCTam ero Co6CTBEeHHbIX
«MAeanbHbIX» 3aKOHOB, MO BCEA BEPOATHOCTW, B M3BECTHON Mepe MOCTPOEH-
HbIX No mogenu 3akoHoB XII Tabnuy. OfHako M 34ech, B COXpaHMBLUENRcCS
4acTM KOMMeHTapueB LiuLepoHa, Mbl HaXO4UM COBEPLIEHHO WHYK MOJeNb,

“ D, 1.2. 1: Facturus legum uetustarum interpretationem necessario prius ab urbis initiis re-
petendum existimaui, non quia uelim uerbosos commentarios facere, sed quod in omnibus rebus
animaduerto id perfectum esse, quod ex omnibus suis partibus constaret: et certe cuiusque rei
potissima pars principium est.

* Voigt M. Op. cit. Vol. 1. P. 56.
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HeXenu Ta, KoTopyw npeanoxunn M. ®oirt n . [upkceH, o yem 6ygeT
CKa3aHO HWxe.

Takum o6pas3om, cnefyet cCOrnacuTbCsa € Tem, YTO UMerowascs obue-
NpuHATas cucTema NOCTPoeHUs u nogb6opa TekcToB 3akoHoB XII Tabnuy
HOCUT A0BONIbHO OpManbHbIli XapakTep. Befb Mbl yXe nokasanu, 4To,
N0 MHEHWID caMuUX APeBHUX, 3HauuTeNnbHaa yacTb 3akoHoB XII Tabnuy,
6bina nocssweHa ny6nuyHomy npasy. OJAHAKO O XapakTepe Hopm ny6-
NUYHOro npasa, cofepxaswwuxca B XIlI Tabnuuax, HaM M3BECTHO OYEHb
HeMHoroe.

3.1.3. MecTHaa Tpaguunsa n rpeyeckoe BAUAHUE

O6pawasncs K cofepxaHuto 3akoHos XII Tabnuu, npexge Bcero cnefyer
3a0CTPUTb BHUMaHWe Ha OJHOM BeCbMa BaXXHOM dparmeHte w3 [unoHucus
lannkKapHacckoro:

«lMocne yHUUTOXEHNSA Lapckoi BNacTu, KOrga puMmsHe BMepBble peLuu-
NN BbLICTaBUTb Ha (DOpyMe fNF PacCMOTPeHUA rpaxAaH BCE YCTAHOB/IEHHbIE
npefkamy o6bl4aM UM 3aKOHbl BMECTe C MPUBE3EHHbIMU M3-3a FpaHuLbl, ANS
TOro 4to6bl MpaBa Hapoja He MOFM MeHATbCA BMeCTe CO CMEHON Marucr-
paTckux BnacTeil, AeuLeMBMPbLl, KOTOPble 6biAM YNONHOMOYEHbl HapoAoM
cobpaTb M mepenmcaTb 3aKOHbl, 3anucanu ero (T.e. 3aKOH O TPOEKPaTHOIA
npofjaxe cblHa oTuoM. - J1.K.) cpefu npoyux, u Tenepb OH HaXOAWUTCA B
yetBepToi n3 Tex XII Tabnuy, Kak OHW WX Ha3blBalOT, KOTOPble ObiNN Bbl-
cTaBneHbl Toraa Ha ®opyme»*’.

KOMMEHTUPYS [aHHbIA OTPbIBOK, BaXHO OTMeTWUTb, 4TO, MO C/l0Bam
OvoHucus, csog 3akoHoB XII Tabnuy - 370 He 4TO WMHOe, Kak (hukcauus
cTanTe? TOW? TTaTp'tom? eOKTpoU? Te Kal yopou?. KoHeuHo, (hpasy «Bce
YCTaHOB/IEHHbIE MpeAKaMu 06blyaM U 3aKOHbI» He cnefyeT NoHWMartb 6yK-
Ba/IbHO, O/HAaKO OYEBMAHO, 4YTO 3Ha4YMTE/NbHAaA YacTb BCEX MPeabigyLmnx
HOpPM BOLL/a B AeLeMBUpanbHblil Kogekc. [eAcTBUTENbHO, MOSABMEHNE HEKO-
TOPbIX M3BECTHbIX HaM HopMm XII Tabnuu TpaguumMs OTHOCUT elle K nepuogy

nepsbIxX Lapeii®:.

A0 Dionys. Il. 27. 3: kata®mBenTTy; 58 xfjg povapxiag, 6Te nptoxov ‘etpavr) 'Propaiol]
dnavxag xoix; naxpiouc; E3wporx; xe tcai Vopouc; "apa TOW; &nelwakTol ev ayopa
Oeivai tpavepoix; &naai Toii; nokaraH;, i'va prj cuppetaaln:Trl Ta Koiva 5iKaia Tait;
xWv apxovTwv éAouchau, oi Aa(3ovxe< napa Toii 5f]poo rriv &;ot>criav Tfjq cuvaytoyfiq
xe kal ‘avaypacpfjg am&v 5éka dvbpe<; dpa Toii; aXXoiq aveypayav vopoig, Kai
écxiv ev xfj TeTapTy xCov Xeyopevtov 5cb5eka 6eAT<ov, a< aveGecav ev ayopa.

AY) o~ .

Mask N.J1. Pum nepsbix Lapeid. C. 39.
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naBa TpeTba. 3akoHbl XII Tabnuy,

[anee, cnegyet o6paTuUTb BHUMaAHWE Ha TO, YTO 3aKOHbl 0 hostes, perna-
MEHTUPOBaBLUME MPaBOBble Y KOMMEPYECKWE OTHOLUEHUA PUMASAH C COCef-
HUMW NaTUHCKUMMN O6LLMHAMMN, TaKXe MOBTOPAIOTCA U B TeKCTe JIaTUHCKOro
poroeopa 493 r. o0 H.3., n B 3akoHax XII Tabnuu;

«Nancitor B XII Tabnuuyax (o3HauvaeT) «BnafeTb», «3axXBaTblBaTb»; TO Xe
CKa3aHo B JlaTMHCKOM forosope: «Ecnu KTO 3aBnafeeT UMyLLecTBOM, TO
nycTb pacnopsxaeTrca uM» un «Ecnn uyto-nnbo n3 3anora 3axsayeHo, TO
MycTb UMeeT y ce6s B pacnopskeHnn»»°2,

HakoHeu, LuuepoH, obcyxaaa Te UM UHbIe IOPUAMYECKNE HOPMbI, UHO-
rfaa ccblnaeTca OfJHOBPeMeHHO Kak Ha fpeBHue leges sacratae, Tak U Ha 3a-
KoHbl X11 Tabnuy, (Cic. De dom. 43; De off. Ill. 111; Pro Sest. 30. 65; De leg.
Il. 18). CnepoBaTefibHO, 3TW HOPMbI ObIIN NepPeHeceHbl U3 CBALEHHbIX 3aKO-
HOB B fJeuemBupanbHblii cBog. [anee, yxe o6pawanocb BHUMaHWe Ha ToO,
4YTO HOpPMa 0 MakKCMMasbHOM MPOLIEHTE, YCTAHOBNEHHAA B CBALWEHHbIX 3aKO-
Hax 494 r. po H.3., 6bina nepeHeceHa B X1 tabnuy (VI 18). MHorue leges
sacratae, BOCCTaHOBJ/IEHHbIE MOC/ie MepBOM ceueccun M cogepxalive B cebe
3HaUYNTENbHYI0 YacTb «LAPCKWX 3aKOHOB», COXPaHAanM, no Bcell BugmmocTw,
TY XX€ CUCTeMY M3N0XeHua. [103TOMY, HECOMHEHHO, 3Ta CMCTemMa BMECTe C
HOpMaMM CBALLEHHbIX 3aKOHOB B TOM mau uHONM mepe 6blna nepeHeceHa U B
feuemBupanbHblit ceog. Obpaliascb HeMOCPeACTBEHHO K MCTOPUU CO3L4aHUA
XIl Tabnuu, cnefyeT ewe pa3 HanOMHWUTbL, YTO, COrfacHO AWOHWUCUIO, 3TOT
cBOf, BOOpan B ceba BCO raMmy MpejllecTBYOWMX 3aKOHOB U 06blyaes
npefkoB. Kpome TOro, BaXHO OTMETUTb, YTO FNaBHOW Lenblo nnebees, Tpe-
60BaBLWMNX KOAU(UKALMK, ObINO He CTONbKO HamuCaHWe HOBbIX, CKOJ/IbKO
06HapofoBaHMe CTapblX 3aKOHOB, 3HAHWE KOTOPbIX ObII0 MPEXAe UCKNYU-
TeNbHOMK MpUBUAErMen naTpuLmes.

OfHako B NpuBeAeHHOM (parmeHTe [UOHWUCUI FOBOPUT HE TONMLKO 06
0TEYECKUX 3aKOHaxX U 06blYasx, HO YNOMUHAET UX «BMECTe C MPUBE3EHHbLIMY
U3-3a rpaHuLpbl». B apyrom mecte [uoHWCUii Takxke yKasblBaeT, YTO AeLeM-
BUPbI COCTaBUN MepBble AecATb Tabnul, «nepenncas 3aKoHbI Kak M3 rpeye-
CKWX 3aKOHOB, Tak MU M3 CBOMX COBCTBEHHbLIX MUCAHbIX 06bluaes»>’. W3 Toro
Xe [IMOHMCKSA Mbl 3HAEM, YTO MPU CO3AaHWU [eLEeMBMPaNLHOTO CBOfAA PUM-
nsiHe 06pallannch K 3aMCTBOBAHMAM W3 pasfiMUHbIX FPEYECKUX MOSIUCOB He

52 Fest. Nancitor. P. 166 L.: Nancitor in XII nactus erit, praenderit. Item in foedere Latino:
«pecuniam quis nancitor, habeto» et: «si quis pignoris nanciscitur, sibi habeto».

% Dionys. X. 57. 5. avyypayavxeq v6p.ouq &K xe xcov 'EMryviKcév vopcov Kai xcov
Tcapa ctpiaiv a-bxoig aypd(pcov eQicpiov.

326 332

A

3.1. [lpobnema nanmHreHesuca

TONbKO MaTepMKOBOM, HO U tHouTanmiickoii Mpeunn®. Muorue uccnego-
BaTeN f[aBHO 06paTUNM BHMMAHWE Ha 3aMMCTBOBAHMA [leLeMBUPOB M3 ar-
TUYECKOr0 3aKOHOAaTenbcTBa® . Bedb, COrNacHo TpaguLuW, Nepea COCTaB-
NeHnem 3aKOHOB B AQUHbI 6blia nocnaHa KOMMUCCUS LA U3YUYEHUA Tpeye-
CKWX 3aKOHOB C TeM, 4T0Obl uMCMnonb3oBaTb WX Yy cebs Ha poauHe
(Liv. 111. 31.8). Ncupop CeBuNbCKUiA BOOGLLE YTBEPXKAAET, UTO AELEMBUPSI,
«nepeBes 3aKOHbI U3 KHUT ConoHa, BHecaun ux B X1 Tabanu»®.

CospaeTtcs BneyvatneHune, 4to Hopmbl XII Tabnuy B 3HaYMTENbHON CBOEN
4acTu 3aMMCTBOBaHbl M3 3aKOHOB CoONOHa. JTO BreyaTneHWe yCcUIUBaeTCA
ele n Tem, 4To, cornacHo LinmuepoHy, 6onbwas yactb X Tabnuubl geuemsu-
panbHOro CBOAA, MOCBSALEHHOW pernameHTauuum norpebanbHoro o6psaaa,
NONHOCTbIO B3siTa M3 3akoHOB ConoHa (De leg. 1. 59). Takxe lali B KOM-
MeHTapuax K X1l Tabnuuam, paccmaTpueas 3aKOH 06 YCTaHOBNEHUMW FpaHuL,
NpsAMO yKa3blBaeT Ha TO, YTO OH B3AT M3 3akoHa CosioHa W, fabbl nogTeep-
OUTb 3TO, MPUBOAMT TEKCT OPUrMHANa, COXpaHsAs apXauyHOCTb WU KPaTKOCTb
cnora ipeBHerpeyveckoro 3akoHogatensctea (D. 1. 1. 13). B KomMeHTapuu K
Hopme ny6auMyHOro npasa, perynupoBasluell geatensHocTb konneruit, afd
coobLuaeT, YTO OHa TakxXe B3ATa U3 3akoHOB ConoHa (D. 47.22. 4).

EcTb cnegbl BAMAHMA Ha 3akoHbl X1 Tabnuy n rpekos KOxHo# Utanuu,
B Y4aCTHOCTU nudaropensMa. 3ameTHO BNWUAHWE Nudaropen3ma B [eLemMBU-
panbHbIX (acTax, NOATBEPAMBLUMX ABEHaALATUMECAUHbLIN roa®, n B HopMax
norpe6anbHoro putyana. [fanee, npuHuun TtannoHa XII Ta6nuy BnonHe
COOTBETCTBYET nugaroperfckomy MpWHLUUMNY CNpaBeAlnBOro BO3Me3AUA
KaX4oMy copasmepHo npecTynneHmio®®. C. ToHAO cumMTaeT, yTo B JAHHOM
cfyyae peyb MAET NWWbL O MOCPeAHWYEecTBE Nudaropensma B BOCMPUATUM
pPYMCKMMW 3aKOHOZaTeNsAMy apxauyeckux CBOAOB 3aKOHOB XapoHpga u 3a-
neska®. Bnpoyem, MHOTMe 4epThl 6bIAM OfNHAKOBO CBOMCTBEHHBI HE TOMBKO

" Dionys. X. 51. 5; X. 54. 3; X. 56. 5.

5 Wiestrup C.W. Introduction to Early Roman Law. T. 4. Bd 1. P. 106 ff.; KaserM. Das
rémische Privatrecht. 1. S. 17 f.; WieackerF. Zwblftafelprobleme // RIDA. N 3. 1956. S. 459-
491; DucosM. L'influence grecque sur la loi des douze tables. Paris, 1978.

Isid. Orig. V. 1.3: leges ex libris Solonis in Latinum sermonem translatas duodecim
tabulis exposuerunt.

57 0 dactax XII Ta6au, cm.: KodparosJl.Jl. K Bonpocy o nannHreHese... C. 182.

% Arist. Nicom. etic. E 8. 1132 b 21: M0 MHeHWI0 HEKOTOpbIX, CMPaBefMBOCTh B aBCo-
MIOTHOM CMbICMle - 3TO BO3fasHWepaBHbLU; Tak CYuTanM, Hanpumep, nudaropeilpl, OHK
onpefensnu crnpasefMBOCTb B abCOMOTHOM CMbICe KakK «Bo3fasHue, pasHoe [yuiepby, npu-
unHeHHomy] gpyromy» (nep. A. Jlebepesa).

% TondoS. Profilo... P. 283.




naBa TpeTbs. 3akoHbl XII Tabnuy,

rpekam-nudaropeiiyam 1M pumMasHam, HO W LPYTMM rpeyeckum nonucam wu
Boo6Lie CpeM3eMHOMOPCKUM HapofaMm, OfHaKo npu abcontoTHOM npeobna-
faHWU nudaropeiickoro yuyeHus Ha wore Utanmm B V B. po H.3. (Cic. Tuscul.
IV. 2-3) 1 Npu HanM4yuu CBEAEHWUIA O 3aMMCTBOBAHUAX LELEMBUPOB WMEHHO
M3 KOXHOUTANUACKNX FpPeyecKMX ropofoB NOTMYHO AONYCTUTb 3HAYUTENb-
HOe BAUAHWE MMEHHO nudaropensma Ha 3akoHbl XII Tabnuu.

Tem He MeHee c/fefyeT roBOpPUTb U O Cepbe3HOM 3anajHoOrpeyvyeckom, a

TouHee, fopuiickoM BAMAHMN Boo6we. Tak, C. Tonao®® o6palwaeT BHUMaHMe H
Ha OTpbIBOK U3 WoaHHa J/luga, B KOTOPOM FOBOPUTCHA, YTO HOPMa O pacTouu-
Tenax 3aMMCTBOBaHa fAelLeMBMpaMU N3 KOPUHDCKUX 3aKOHOB [Mepuangpa®’. é
Peub npet 06 nM3noxeHHoi YnbnumaHom Hopme XIl Tabnuy, 3anpeuwiatouwei %
PacTOUNTENI0 CaMOCTOATENLHO YNpaBAATb CBOWM uMyliecTBom®?, Cummax ;
TakKXe yKas3blBaeT, 4TO PUMJIAHE 3aMMCTBOBAaNN 3aKOHbl He TO/NbKO M3 3aKO0- ;
HogaTenbcTBa ConoHa, Ho u Jlukypra®®. O 3aMMCTBOBaHWM 3aKOHOB W3 Tab- ;
nuy ConoHa u peTp Jinkypra rosoput u AmmuaH Mapuennun®. HekoTopble ‘é

yuyeHble BOOGlLe NpeaAnonaralT, 4To AOPUIACKMIA anemMeHT 6bin Haubonee
CUAbHLIM B PUMCKOM MpaBe M MpPOCNEXMBAeTCA TaM HauuMHad C 3aKOHOB
Pomyna®®.

Camu rpekun npupaBann 60nblIOe 3Ha4YeHWe CBOER ponn B cO3faHuUM
X1l Ta6bnuy. bBbiTOBaNno faxe HeKoe ApeBHee MnpeAcCKa3aHWe CUBUNNBI
0 MYAPOM MYXe MOHMIACKOM, KOTOpPOMY npefctosano npubbiTb B NTanuio
W paposaTb puMasHam 3akoHbl®®. TMudaropeiiusl cTpemMuancs BUAETH

% Ibid. P. 282.

 Lyd. De mag. I. 42: Cpeayn 3akoHoBXTTTabML pUMASHE MOMECTUIM TaK>Ke 3aKOH 0
pacTouMTensCTBe, W3APeBe MMEBLUMACA Y KOPUH(AH. TUTyn, NOA KOTOPbIM 3aKOH 6bin
HanucaH, HasbiBancs «De nepotibus», To ecTb «O pacTounTensx». Beab 3T0O cnoBo nveeTy ]
PUMASH fBa 3HaYeHUs (CNOBOM nepotes OHM OfMHAKOBO 30BYT W BHYKOB, W pacTounTenei).

62 Ulp. D. 27. 10. 1 pr.

8 Symm. 3. epist. 11: A 3aKOHbI Mbl 3aMMCTBOBaB M3 06uTen Jiukypra 1 ConoHa.

8 ATT. Marc. Res gestae. XVI. 5.1: FOnmaH... Kak 6y4TO0 MOAYMHANCS B CBOEIH >KN3HN 3a-
KOHaM MPOTWB POCKOLWW, KOTOpble 6blnn nepeHecedbl B Pum n3peTp (/lukypra) U akCoHOB
(ConoHa) n gonro Tam cobnofanncb; a Korga nocTeneHHo Oblun 3abblThl, TO UX BOCCTAHOB
avkTaTop Cynna; XXII. 16. 22: ConoH, MOnb30BaBLUMIACA PELLEHUSIMIA ErMneTCKUX >KpeLos, [
“3aaB Mo CrnpasefMBOMY 06pasLly 3aKOHbl, MpUAAY M PUMCKOMY NpaBy BENWYANALLYI YCTONYS
BOCTb.

» 7 LgliuvreEX.C. Commentatio antiquaria de legum XII tabularum ratria. Lovaniens, 1826.
66

% Tak, npunucbiBaemoe MepaknnTy nncbMo K Fepmoaopy (Ps. Heraclit. Epist. VIII) rnacut
cnepytolee: [laii MHe 3HaTb, [epmofop, Korga Tbl pewnn oTyanMTb B Tammo. MycTh 60
i eMOHbl TOW CTpaHbl NpUMYT Tebs MunocTeo! MHe NMPUCHUNOCH, Kak K TBOWM 3aKOHa4
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B 3TOoM «uOHUiickom Myxe» [Mucaropa, FepaknuT xe decckuii, Hepo-
nw6nneaswuii Mudaropa 3a To, 4TO TOT AKOGH yKkpan ero thunocotpuio®’,
obpawan aTo npejckKkasaHue Ha CBOero Apyra u nocnegosatens [epmo-
popa®®. 06 yuacTum Fepmogopa Sdecckoro B cocTasneHuu XII Tabauy
co06WaloT MHOFME Kak rpeyeckue, Tak u naTuHckue nucatenn®®. Cornac-
HO MnNuHUIO, puMNAHe B 6rarofapHocTb Aaxe NOCTaBUAW eMy CTaTylo Ha
dopyme’®. MoXHO NpocneanTbL BO3MOXHOE BAMAHWE [epmMofopa Ha pUM-
CKWe 3aKOHbl. Tak, Hanpumep, Fepaknut (MM 6AM3KUIA eMy NO BPeMeHMU
nofpaxartens) coobuwaeT, 4YTto 3gecub u3rHanu lepmopopa 3a 3aKOHO-
NpoeKkT, NpefoCTaBNABLWMA BONbHOOTMYWEHHWKAM PaBeHCTBO rpaxpjaH-

MOAXOAUNN Lapn Co BCEro 0bMTaeMoro mupa 1, nagas nepej HUMW HWL, MOKNOHAMUCHL MO nep-
cuackomy obblyato... (2) Cpeau npodero cvBuina npefckasana u cnepyiolee: «Myapbiii B
NTanmio My>k NpugeT W3 CTpaHbl WOHWIACKOW». OHa npefsuiena Tebs 3a CTONbKO BEKOB,
epmogop... (nep. A. Jlebenesa).

% Diog. Laert. IX. 1.1: FepaknMT... BCEX Npe3upas, Kak 3TO ABCTBYET W3 €ro COUMHEHMS,
rfie OH roBopuT: «MHOro3HaHueymy He HayyaeT, a He TO Hayuuno 6ol Mecuoga u Mudparo-
pa...»; Diog. Laert. VIII. 1. 6: MepakiMT uyyTb He B ronoc KpnunT: «[ucparop, cbiHMHecu-
noxa, MpeBbllle BCEX NIOAeN 3aHMMancs cobupaHuem cBedeHWiA W, noHafjepras cebe 3Tu
COYMHEHWs, Bblfan 3a CBOK COGCTBEHHY MyApPOCTb MHOMO3HANCTBO W MOLLEHHUYECTBO»
(nep. M.J1. T'acnapoBa).

% Ps. Heraclit. Epist. IX. 6: KT0 noguMHuTCs TBOAM 3aKoHaMm, [epMogop, Te CTaHyT
nydwe, He gocadyW. MpoBMANT 3TO MOA IMYHOCTb, KOTOpas And KadKAoro - ero 60>KecTBo.
W nogumHaTCA, 1 BCA BacTb GyAeT Y HUX Bpykax, ecnn 6ysyT nogpaxkaTb npupoge (mep.
A. Nebepesa).

% pomponius D. 1. 2. 2. 4: quarum ferendarum auctorem fuisse decemuiris Hermo-
dorum quendam Ephesium exulantem in Italia quidam rettulerunt (HekoTopble (aBTopbl)
Co06WalT, UYTO MHULMATOPOM NPUHATUA 3TUX 3aKOHOB Obin ANA [ELEMBUPOB HeKMiA
[epmosiop dhecckuii, M3rHaHHWK, >KuBMA B UTammm)', Strabo. XIV. 1. 25. P. 642:
"AvSpes' SVLoXoyoi yeyovacriv 'ev airrfi, 7Gov pev TnXuah» ' HpakAato? Te 0
cTKOT61LL9 kaXovpeAo? ka! ' Eppobipos, Trep! oM ‘o auTog outog ¢mony “"afiov
'EcpecTiob? f)[3riS6v artayAaaOca, oiTives 'EppoStopov auSpa éautay bvflioTov éA&3aAon,
q)émr_re? fipeojy pr|8e GurAato? ecrmol, el Se pf|, aXAT] Te ka! peT' axAbv'. Goke!

8 orrroq 0 auTp vopous TLvaj ' Pajpaiolj cTuyyadal (3HameHUTble MHOAN POAOM U3
3TOro ropofa cnegytowe: 13 ApeBHUX [epaknMT no npo3saHuio TemHbli 1 Fepmogop, ©
KOTOpOM cam lepaknnT roBopuT: «Bcex fO OAHOrO CTOMT MOBECHTb Tex 3decLeB, KOTopble
n3rHanu Fepmofiopa, NOMesHeiilero Cpeau HUX YenoBeka, roBOPS: NyCTb He OyAeT cpean Hac
CamMoro nonesHoro; ecnn >Ke Takoil YenoBek HalifieTcs, TO NyCTb OH >KMBET B APYrom MecTe
1 cpeau Apyrux niogei». 3TOT Yenosek, MO-BUAMMOMY, Hamucan ANns pUMASH HeKOTOpble
3aKOHbl).

Pplin. N. h. XXXIV. 21: Fuit et Hermodori Ephesii statua in comitio, legum quas dece-
muiri scribebant interprets, publice dicata (Ha komuuumn 6bina Tak>ke ny6AUYHO OCBSILLEHHAs
cTaTysa epmofopa Adhecckoro, nepeBofuYMKa 3aKOHOB, KOTOpble MuUcanm [feLeMBupbl).




— -

naBa TpeTbs. 3akoHbl XII Tabnuy,

CKMX NpaB, a UX [eTAM - paBeHCTBO Npueuneruit . B To Xe Bpems u3-
BECTHO, UYTO Yy pUMAsH yxe B VI-V BB. [0 H.3., B OTAUYME OT APYrux
HapofoB CpeauseMHOMOpbs, fAelicTBOBana WMEHHO 3Ta, aHanoruyHas
Fepmop,opt;goﬁ' cucTemMa nNpefocTaBAeHWs TPaXAaHCTBa BOMbHOOTNY-

LeHHWKaM

Takum 06pa3oM, NpuHMMasi BO BHUMaHWe [AaHHble WCTOYHWKOB, Mpef-
CTaBfIfETCA BMOJHE 06LEKTUBHOW OLEHKA TPaAuLuK, NpPemnoXeHHas Hemel-
KuM uccnegosatenem . fAenbuem™. Mccnedys KOHKpPeTHble aHanoruy fe-
LIeMBMPaNbHOTO Kofekca U 3akKOHOB CONQHA, OH HaxoAuT B HUX Lefblil psg
napan/enbHbIX OPUANYECKUX BbIpaXeHWidi. C TOUKW 3peHUs 3TOro Uccneno-
BaTeNs, rPeYeckoe BUSHME BbIPa3UIOCh B CEAYIOLLEM:

1) B nocTpoeHum 06Liero nnaHa KoAeKca Kak TakoBoro;

2) B 3aMMCTBOBaHMU OT[E/bHbIX NMOCTAHOBIEHUI;

3) B MCNO/Ib30BaHUM 06LMX abCTPaKTHbIX 3aroTOBOK M A3bIKOBbIX (hop-
Myn B NPaBOBbIX HOPMaX.

[INA Hac OCOGEHHO BaxeH MepBbiii BbIBOJ HEMELKOTO MCCMefoBaTens.
[leicTBUTENbHO, WCMONb3YS 3aKOHOAATENbCTBO COMOHA, PUMMSHE, MO BCe
BUAMMOCTH, NpPU COCTaBNEHUM COBCTBEHHOTO KOZEKCA B TOW MM UHOW Mepe
OpVMEHTUPOBAANCL WM Ha OGLLYI0 CUCTEMY U MOPSAOK W3N0XEHWUS 3aKOHOB
3TOr0 Fpeyeckoro cBofa. ITO TeM 60/iee BO3MOXHO, €C/M faHHas cucTema
He CNMILKOM CWbHO OTAMYanach 0T COBGCTBEHHO PUMCKOMN 3aKOHOAATEeNbHOIA
mMogenn. Tem He MeHee He CNedyeT W MpeyBeNUYMBaThb CTEMEHb BAUSHUS
rpeyeckux 3aKOHOAaTeNbCTB. B nepsoil rnase 6bI10 MOKAa3aHO, YTO YXe
3aKoHbl Hymbl 1 CepBus Tynnus o6nafanu Hekoeid 06lleil CTPYKTypoii, B
YacTHOCTM pasfiefleHMeM Ha Ny6AMYHOE M YAaCTHOE MpPaBo, Ha MY6AWYHbIE W
yacTHble ucku. [M03TOMy cKopee cfieflyeT FOBOPUTb O B3aUMOMPOHUKHOBE-
HWU MPaBOBbIX KyMbTyp FPEYECKOr0 W PUMCKOTO MMUPOB, KOTOPbIe pas3BuBa-
JINCb He M30/MPOBAHHO APYr OT Apyra, a B OGLIEUTANMIACKON KyNbTYpHOIA
06UHOCTY - Koiine. OfAHAKO KakK O rpedyeckol, TaKk U O PUMCKON MOoAenu
apxau4eckoro 3akoHOAaTeNbCTBA Mbl 3HAEM OYEHb HEMHOTO.

I ps. Heraclit. Epist. IX. 1: 3a 4yTo, cnpawmBaeTcs apecubl U3rOHAT Tebs - caMmoro

,El|06]'|eCTHOF0 rpa>kjaHuHa. 3a 4To, CrnpallnMBaeTCs, Kak He 3a TO, YTO Thbl Hanucan 3aKoHbl,

NPefoCTaBAAOLME BONLHOOTMNYLLUEHHUKAM PaBEHCTBO TFPadKAAHCKMX Mpas, a UX JeTAM -
paBeHCTBO npusunernii? (nep. A. Jlebeaesa).

2Liv. 11. 5. 9; Dionys. IV. 24. 1-8; Plut. Numa. 19; Coriol. 24.

™ Delz G. Der griechische Einfluss auf die Zwolfiafelgesetzgebung // Museum Helveticum.
T.23.N2. 1966. S. 69-83.
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NTak, 3akoHbl XII Tabnuy BkAUYMAKN B cebs BCE BaXHeWLWMe HOpPMbI
00bIYHOr0 MpaBa CaMUX PUMJIAH, OTHOCALLMECH elle K LapcKomy nepuogy u
Havany Pecnybnuku. YTo Xe KacaeTcs 3aMMCTBOBaHHbLIX HOPM, TO OHU OblK
He NpOCTO MexXaHW4YecKW MepeHeceHbl B PUMCKME 3aKOHbI, a, YTO Ha3blBaeT-
Cf, TBOPYECKU nepepaboTaHbl, CUCTEMATU3NPOBAHbLI M OpPraHMYecKu Brnuca-
Hbl B COBCTBEHHO pUMCKMe 06bluan’™. MMeHHo 3TOT TBOpueckuli nogxop
PUMNAH, WX YMEeHMWe BbIfleNATb [/laBHOE W CUHTE3MpPOBaTb €ro Mo3BOWA
LinuepoHy uepes 6onee yem 400 net yTBepXAaTb, YTO B OTAMYME OT [ApeB-
Helllumx rpeyveckmx 3akoHogdaTenbCTB pumMckuit csof 3akoHoB XII Tabnuy
o0bnafaeT cTpoliHo ynopsigoueHHoin cuctemoid (Cic. De orat. 1. 44.197).

Takum 06pa3om, rnaBHoe, YTo oTaMyano 3akoHbl Xl Tabnuy OoT 3aKOHOB
LpYTUX LpeBHUX HApOLOoB, - 3TO UX YNOPAAOYEHHOCTb, CUCTEMATU3ALUS.

3.1.4. XapakTep un cuctema XII tabnuy:
nBe Hambonee 6nM3KUe MOAENN 3TOW CUCTEMbI

UTo KacaeTcs NpejnonaraeMoro Mopsifika W3NOXEeHWs 3aKOHOB Ny6/nu-
HOTFO NpaBa, TO 3/€eCb C/efyeT BHOBb OMEPEThCH Ha YXEe YNOMsSHYyToe B Mep-
BOIi rnaBe K/acCcU4yeckoe onpedeneHue Y/bnuaHa:

«My6anyHoe npaBo 00(7:5T0|/|T U3 MpaBa CBSALEHHOAENCTBMIA, mpaBa Xpe-

LlOB 1 npaBa Marncrparos»

B 3TOM (hparmeHTe YnbnuaHa Ha NepBOM MecTe CTOWT ius sacrum, Ha
BTOPOM - ius sacerdotium, Ha TpeTbeMm - ius magistratuum. OpHako YnbnuaH
[laeT MOJeflb KNacCUYeCKOro BpeMeHW, W KakK TakoBas OHa He MOXEeT Cny-
XUTb 06pasuoM ANna PeKOHCTPYKUMM feuemBupansHoro csoga. [opasgo
6oniee BaXeH N5 HAaC OTPbIBOK M3 ABCOHUA:

«M3 Tpex vacTell cocTOMT BCe TO MpaBO, KOTOPOe TPMXKAbl MO YeTblpe
Tabnmubl CaHKUMOHMPOBaNM Kak cakpasibHOe, KakK 4aCcTHOe W Kak obuiee Ans
Hapoga»'®. .

3necb ABCOHWIA cBuAeTenbcTByeT 0 ToM, yTo XII Tabnuy coctosnu w3
Tpex pas3fieNoB Mo yeTbipe Tabnuubl B Kaxgom. OAWH pasfen Kacancs ca-
KpanbHOro, ApYroi - nmy6Au4YyHOro W TpeTWid - yacTHOro npasa. KoHeuHo,

170,
4Augustin. De civ. Dei. Il. 16: ..ab Atheniensibus mutuarentur leges Solonis, quas

tamen non ut fuerunt acceperunt, sed meliores et emendatiores facere conati sunt (...oT
atvHAH  (pUMNsHE) 3aUMCTBOBAAM 3aKOHbI CONOHA, MpUYEM He MPUHAMM WX TakUMK, Kak ecTb,
HO MOCcTapanch YNyylwnTb W UCMPaBUTb).

™ Ulp. D. 1. 1. 1.2: Publicum ius in sacris, in sacerdotibus, in magistratibus consistit.

™ Auson. Idyll. 11. 61-62: lus triplex, tabulae quod ter sanxere quaternae, sacrum, priuatum,
populi commune quod usquam est

—




naBa TpeTba. 3akoHbl X1l Tabnuy,

aBTOP MOT MPMBErHyTb K TaKoMy [efleHWto, 4ToGbl NULWHUIA pa3 NoAYepK-
HYTb BCEOGLLYI0 B MUpE TPEXUNEHHOCTb, YeMY U MOCBSLIEHO €ero Mpou3Bse-
[eHUe, 0HAKO SICHO, YTO OH CuMTan 3TV TPW 06/1aCTU NpaBa PaBHOLEHHbIMM
Mo MecTy, 3aHMMAaeMOMY WMW B [ieLLleMBUPaTbHOM KOJEKCE.

UTo KacaeTcs COOTHOLUEHUsS MyGAMYHOrO M YacTHOrO npaBa BooGuie B
apxau4eckom mnpaBe, TO Mbl yXe 06palianM BHUMaHWe Ha TOT (akT, uTo
cornacHo [noHucuio B ApeBHeM cBoAe Hymbl MOMAUNUS 3aKOHbI O 3eMefb-
HOl COGCTBEHHOCTM U 06s13aTeNbCTBaX (U4AacTHOE NPaBO) pasMeLieHbl Mochne
HOpPM 0 Xpelax (ny6nuyHoe npaso). [MpUMepHO Takoii e MopsaoK M3foxe-
HWUS HAXOAWM Mbl U B onucaHum MayTapxa U ApUcToTens 3akoHOB CoO/oHa.
Boo6uie M3 camblXx pasHO06pa3HbIX WCTOYHWKOB XOPOLIO M3BECTHO, YTO
3aKoHbl COM0HA Kacanuch OTHIOAb He TOMbKO 4YacTHOro mpasa. Bepb CosoH
3a/I0KMNT OCHOBbI aMHCKMX 3aKOHOB O )XEPTBOMPUHOLLEHUSAX U MPa3gHecT-
Bax, 06 apeonmare M apxoHTax, 06 WMYLIeCTBEHHOM LiEH3e U TpaXAaHCKUX
npasax’’. BbINO 6bl BECbMa CTPaHHO M TPYAHOOBBACHMMO, ecau 6bl AeLem-
BMPbI, MCMO/b30BaB /INLIbL T€ HOPMbI FPEYECKOr0 CBOAA, KOTOPble Kacanuch
YacTHOTO NpaBa, COBEPLIEHHO OCTaBW/W 6e3 BHUMaHWUS Hanbonee U3BECTHbIE
U NpoCNaBfieHHble B CPeAU3EMHOMOPCKOM Mupe V B. 40 H.3. HOPMbl O rocy-
[apCTBEHHOM YCTpOWACTBE.

OpHako BepHemca K cucteme 3akoHoB XII Tabnuy. Kak yxe oTmeua-
NnoCb, B KflacCW4eckol mMofenu YnbnuaHa Ha MepBOM MecTe CTOS10 NpaBo
XXepTBOMPUHOLLEHWIA, 3aTeM NPaBO >XPEL,OB M HAKOHeL MpaBO MarumcTpartos.
JTI060ONbITHO, YTO TakoW >Xe MOPALOK M3M0XEHUA 3aKOHOB My6ANYHOro npa-
Ba Mbl Haxofum B TpakTaTe LiuuepoHa De legibus. B uctopuorpaduu roc-
noAcTBYeT MHeHMe, 4To TpakTaTbl De republica u De legibus asnswoTcsa Bce-
ro nuwb 6onee MM MeHee yfayHON KOMNUAALWed TPYLOB rpeveckux Guio-
cohos, 1 npexae Bcero MnatoHa™. [leiicTBUTeNnbHO, cam LIMLEpoH B TpaKTa-
Te «O 3akoHax") MuwWeT, uyTo B (hOpMe W3NOXEHMS CBOMX Mbicnelt (guanor)

7 Tak, 0 HOpMax, pPerynmpyoLmx feaTeNlbHOCTb apeonara, cM.: Arist. Ath. 3. 6; 4. 4;
8. 2; Pol. 2. 9. 1273b. 33; Cic. De off. I. 22. 75; Plut. Sol. 19. 1 sqq.; Plut. An sen. resp.
ger. 790c. 3akoHbl CofiOHa, perysvMpoBaBLUMe FOCY[APCTBEHHOE YCTPOWCTBO U 06S3aHHO-
CTU aMHCKMUX MarucTpatoB, YNOMUHAIOTCA crefytolmmy asTopamu: Arist. Rhet. 2. 23.
1398b 17. Pol. 2. 7. 1266b 17; 3. 11. 1281b 32; 6. 9. 1296a 19; Arist. Ath. 5. 3; 8. 1; 9. 1;
47. 1; 16. 10; Suid. Apxuv; Gell. Il. 12. 1; Cic. ep. Att. X. 1. 2. O peryaMpoBaHumn 3aKoHa-
mMu ConoHa XXepTBONPUHOLLIEHNI A W CakpanbHbIX UFp Takke coobLalT nctouHmkm: Diod.
9. 2. 5; Plut. Sol. 23. 3; Diog. Laert. I. 55. Mogpo6Hee o 3akoHofaTenbCTBe COMOHA CM.:

MartinaA. Solon. Roma, 1968.
¥ YTueHko C. J1. LivuepoH n ero spema. M., 1972.
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cnegyet MNnaToHy, OfjHAKO 3[eCb X& W OTMeYyaeT, YTo Ha 3TOM UX CXOACTBO C
MnaToHOM B Teopumn rocyfapcTsa KOH4YaeTca:

«Befb HWYTO B TaKOW CTeneHW He OTAMYAeTCH OT BbiCKa3blBaHWiA MNnato-
Ha, KaK CKa3aHHOe TO60l paHee WM WUMEHHO 3TO BBefleHME, Kacalollieecs
6oros. MHe KaxeTcs, Tbl Nofpaxaelb eMy TONbKO B O4HOM - B OCO6eHHO-
CTAX U3NOXEHNA»

LiuuepoH cam nofyepkusaeT, 4YTO ero noppaxaHue lnaTtoHy Kacanocb
AUWb GOPMbI, HO OTHIOAb He codepxxaHua. Ha MoI B3rnsg, nulb mccnepo-
BaTeNb, HeLOCTATOYHO SCHO MpeAcTaBAAlWMA cebe XapakTep PUMCKOro
apXanmyeckoro npaBa, MOXET YTBEPXAaTb, 4TO MOJeNb CBOWUX WAeaNbHbIX
3aKOHOB LiMLEepoH uckan y rpeyeckux unocoos. Befb aTOT aBTOp W3BEC-
TEH CBOUM MPEKNOHEHMEM Nepef 3aKOHamu 1 obblyaamMu npefkos. Boobuue,
OH OTHOCW/I MMEHHO K apxauMyeckoil anoxe waean PUMCKOro rocyAapcTBeH-
Horo ycTpoiictea. o cO6CTBEHHOMY MNPU3HAHWIO, CBOM CBOJ «WAEaNbHbIX»
3aKOHOB LiMLepoH nucan HapouyuMTO apxau3vpoBaHHbIM A3bIKOM, AN 60/b-
Wwero aBTopuTeTa nogpaxas A3blky 3akoHoB XII tabnuu;

«Befb 3aKoHbl, KBMHT, cOCTaBneHbl B ONpefefieHHbIX BbIPaXeHUAX, XOTH
M He TaKuX CTapbiX, B Kakux HanucaHbl gpeBHue Xl Tabnauy v CBALWEHHbIE
3aKOHbI, HO BCe Xe - fabbl OHM MMenu 6GonbWWI aBTOPUTET - B HEMHOrO
6onee cTapuMHHbLIX, YeM Te, B KakuxX BefeTca Hawa becega. MTak, 3ToT cno-
c06 M3M0XEHNS B COYETAHWW C KPaTKOCTbIO A U MPUMEHIO, ecan cmory. 3a-
KOHbl 6yfyT npuBefeHbl MHOK He MOJIHOCTbI0 (Bedb 3TO 6bl10 6bl H6ecko-
HeYHbIM), HO GYAeT M3/M0XeHa TONbKO UX CYLLHOCTb M COAEPXallancs B HUX
MbiCb»?°

[anee cnepyet euwe pa3 nNofjyepkHyTb, 4TO, Mo cnosam LinuepoHa, Bce
rpeyeckoe 3aKOHOAATENbCTBO [0 CMELIHOro MPUMUTUBHO MO CPAaBHEHUIO C
pumckumm 3akoHamu XII Tabnuu:

«OTTOro-T0 3HaHve npasa W [OCTABUT BaM PafoCcTb W YAOBONLCTBUE, YTO
Bbl YBUAUTE, HACKONbKO HalW MPeAKn 0Ka3anuchb BbllLe BCEX HApPOLOB rocy-
[apCTBEHHON MyApPOCTbIO; [OCTATOYHO CPaBHWUTb HallM 3aKOHbI C UX JINKyp-
rom, fApakoHtom, ConoHoM. Henb3a faxe MNOBEPUTb, HACKONbKO 6Gecnops-
[JOYHO - MPAMO-TaKW 4O CMELUHOrO - BCe Mpaso, Kpome Hawero. O6 3aToMm A

 Cic. De leg. II. 7. 17: Nihil enim tarn dissimile quam uel ea quae ante dixisti, uel hoc ip-
sum de deis exordium. Vnum illud mihi uideris imitari, orationis genus.

% Cic. De leg. 1. 18: Sunt certa legum uerba, Quinte, neque ita prisca ut in ueteribus XI1 sa-
cratisque legibus, et tamen, quo plus auctoritatis habeant, paulo antiquiora quam hie sermo est.
Eum morem igitur cum breuitate, si potuero, consequar. Leges autem a me edentur non perfec-
tae - nam esset infinitum - sed ipsae summae rerum atque sententiae.
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1" nasa-TpetoH. J juninX11 Tabn

He ycTal TBepPAMTb KaxAblli AeHb, MPOTWBOMOCTAaBAAA MYAPbIX HaLIMX CO-
0TEYECTBEHHUKOB BCEM MPOYMM NH0ASM, U 0COBEHHO rpekam»™,

EcTb 1 ewe oANH apryMeHT: ec/in Mbl CPaBHUM MOPAAOK WU3M0XeHUA ca-
KpanbHOro npasa B nepsoil Tabnuue LiMuepoHa ¢ NOPAAKOM, KOTOPbI Mbl
HaxoAMM B 3aKoHax Hymbl MomMnuausa cornacHo KoMMeHTapuam [uoHucus
lanukapHacckoro (Il. 64-74), To 06HapYy>XWM, YTO B LE/SIOM OHW [JOBOJILHO
6nm3kn gpyr gpyry. fa um B camom Tpaktate LiMuepoHa Mbl HaxoAuWM WH-
hopMaLuio 0 TOM, YTO OH MoApaxkan He TONbKO cTuo 3akoHoB XII Tabnuu,
HO W cakpa/ibHbIM 3akoHaMm Hymbl Momnunua. Bonee Toro, cornacHo Linue-
pOHY, OHY BOOOLLE Mano Yem OT/IUYAKOTCA OT 3aKOHOB HyMbl:

«HO, Kak MHe KaXeTcs, 3TO YCTaHOB/IEHNE O PENUTMO3HbLIX 06pafax mMano
YeM OT/IMYaeTCs OT 3aKOHOB HyMbl 1 Hawux 06biuaes»®?.

Takum 06pa3om, Mbl UMEEM [BE pPa3HOBPEMEHHble, HO A0BOJSIbHO 6/U3-
Kue Apyr K Apyry Mofenn WU3foXeHus 3aKOHOB Ny6/1MYHOro npasa:

1. 3aKoHbl Hymbl MToMnunna, 0 CTPYKTYpPe KOTOPbIX Mbl 3HAEM NNWb U3
OvoHucuna MannkapHacckoro.

2. «peanbHble» 3aKoHbI LinuepoHa B TpakTaTe «O 3aKOHax».
Uto KacaeTcs nepBoOl MOAenn, TO O €e B3aMMOCBA3KM C 3akOHamu
XII Tabnuy Mbl yXke roBopuaun B nepBoil rnase. OTHOCUTE/ILHO XX& BTOPOI
mogenn - LiuuepoHa - Heo6XOAMMO OTMETUTb ClejyloLlee.

yuuMBainUCb pUMCKUMU rpaxpgaHamu Haumsyctb (Cic. de leg. Il. 59). Kpome
TOro, BNAOTb A0 3N0XW PUMCKOW umnepun oHun 6binn efUHCTBEHHbIM 6onee
WIN MEeHee MO/HbIM CBOAOM My6/MYHOr0 M 4acTHOro npasa. lMoatomy pa-
3yMHO 6b1I0 6bl MPEANONOXMNTb, YTO BCAKWMA puMAsAHWMH, Xenawowwuit cos-
faTb He4yTo nogobHoe 3TOM pUMCKON KOHCTUTYLUW, TaK UKW MHa4ve noAapa-
xan 6bl XII Tabtuuam. [Aymaetcs, He m3bexan atoro v LuuepoH. B ero
COYMHEHMU, KOTOPOE, K COXaNneHuto, TOXEe COXPaHWUIOCh [aneko He MoJsHo-
CTblo (40O Hac gownu nepsas, BTOpas W YacTb TPeTbel U3 He MeHee YeM Luec-

&

mw: Percipietis etiam illam ex cognitione iuris laetitiam et uoluptatem,
quod, quantum praestiterint nostri maiores prudentia ceteris gentibus, turn facillime intellegetis,
si cum illorum Lycurgo et Dracone et Solone nostras leges conferre uolueritis; incredibile est
enim, quam sit omne ius praeter hoc nostrum inconditum ac paene ridiculum; de quo multa soleo

in sermonibus cotidianis dicere, cum hominum nostrorum prudentiam ceteris omnibus et

maxBme 3¢9 Ta96' sdg?'ej?°P0° 23: Sed, uti mihi quidem uidetur, non multum discrepat ista constitutio

religionum a legibus Numae nostrisque moribus.
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3aKOHbI 3
XIl Tabnnl, Ha MPOTSXKEHWW BCEW PUMCKOI WCTOPWMM MOMb30BaAUCL OFPOM-

HbiM aBTOpUTETOM. Elle Bo BpemeHa LiuuepoHa XII Tabnuu ¢ getcTea Bbl- -

3.1. Tpobnema navHreHesuca

TW KHUI TpakTaTa), NpejCcTaB/ieHbl ABa NepBbIX pa3fesna ero «uAeanbHbiX»

3aKoHOB. [MepBbIii pa3gen NOCBSLLEH NPaBYy XPELOB, XepTBOMPUHOLIEHUHA U
CBALEHHONCTBNIA, BTOpPOI - npaBy marucTpatos®.

Kak y>xe oTmeuvanocb B nepsoii rnase (1.1), NOpPSAOK M3N0XEHWUA HOPM
«MpeanbHbIX» 3aKOHOB LlmuepoHa edBa nAM Hocun cnyuvaliHblii xapakTtep.
Mostomy B KauyecTBe paboueil rmnoTesbl MOXHO MPeANONOXKNUTb, YTO Hambo-
Nnee BaXKHad, C TOYKW 3peHUsA PUMNAH, 4YacCTb 3aKOHOAATENbCTBA HauyuHana
N3N0XeHMEe He TONbKO y LinuepoHa, Ho n B 3akoHax XII ta6bnuu. Kak cnpa-
BEL/IMBO OTMeYaeT MTanbAHCKWUN yueHbldl Jlymmxku ennekkn, nopsgok us-
NOXeHUs «3akoHOB 0 Maructpartax» (leges de magistratibus), npeacTasneH-
HbIl B TpakTaTe LimuepoHa u B 3akoHax XII Tabnuy, noBTopseTcs U B psaje
COXpaHMBLUMXCA Ha OGPOH30BbLIX Tabnuuax pecnybnnKaHCKUX 3aKOHOB, TaKuX,
kak Lex repetundarum, Lex agraria, Lex Latina Tabulae Bantinae n T1.n.%
Mofo6HOro pofja MpeeMCTBEHHOCTb 06Liel CTPYKTypbl 3aKOHOB Ha MNpoTA-
XEeHWN BEKOB TeM 0onee BepoATHa, YTO Takas CMCTeMa 3aKOHOAATenbCTBa,
0653aTeNIbHO BK/OYaBLIasa B Ce6s cakpasbHOe NpaBo W MpaBO MarucTpaTos,
coxpaHunacb 1 B 60/ee NO3gHUX CBOAAX 3aKOHOB - Kofekcax deogocus u
FOctuHnaHa. [lMpuyem KOCTWMHMAH, NO6GUBLIKI anennupoBatb K 06blYasm
MpegkoB W AeueMBMPanbHOMY CBOAY, AaXe W BHeWHe MOoApaxaBLWk UM,
COCTaBUN CBOM KOfekc, nogo6Ho 3akoHam XII Tabauy, u3 12 kAur®, rpe
nepsas KHWUra Takxe MocBALLeHa cakpasbHOMY Mpasy W MpasBy MarucTparos.

UT0 KacaeTcs 4aCTHOro npasa, uaum ius populi Romani, 1o y LuuepoHa
OHO HauYMHaeTCA NUWb C TpeTbel Tabnnubl, Y4TO CrefyeT M3 ero cCo6CTBEH-
HbIX C/IOB:

«A 0 MpaBax PUMCKOro Hapofa - TakK, KakK Tbl Hauyan, Tbl He cuMTaellb
HY)XXHbIM MOroBOpUTL?.. f cAenaw 3TO BKpaTue, eCAM cMoiy... Mbl Xe
[LOMKHbI O eCTeCTBEHHOM NpaBe PasMbIlWAATbL WU BbICKa3blBATLCA MO CBOEMY

pa3yMeHUio, a O MpaBax PUMCKOrO HapoAa FOBOPUTb TOJLKO TO, Y4TO Ham
0CTaBNeHO W nepegaHo»®e.

8 Cm. TekcT LinuepoHa B Moeii ctaTbe: K Bompocy o nanuHreese X1 Ta6aul // 3aKoHbl

X1l Tabnuu, / TekcT, nepesog, BCTynuT, cT. J1.J1. KothaHosa; oTB. pes. B.W. Ykonosa. M., 1996.
C.17-205.

Pellecchi L. La legge e il magistrate. Intorno a una tecnica normative romana // Le
Dodici Tavole... P. 51-116.

86|g/_ﬂaKOBCKI/IVI|‘O.A. Wctopua BusaHtum. T. 11:518-602 rogel. CLI6., 1996. C.. 69. .
" Cic. De leg. 11l. 20. 49: De iure populi Romani, quem ad modum instituisti, dicendum ni-

hil putas?.. Faciarn breuiter si consequi potuero... Nos autem de iure naturae cogitare per nos
atque dicere debemus, de iure populi Romani, quae relicta sunt et tradita.
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naBa TpeTba. 3akoHbl XII Tabmmy,

K coxaneHuio, nocnegywouyme KHUrun LinuepoHa He COXpPaHWUIUCL, U MO-
3TOMY Mbl He MMeeM BO3MOXHOCTW COMOCTaBUTb MOPALOK WX WU3N0XEHUA U
COZlepXXaHnsa C MOPAAKOM U COAep>KaHWem MMEIOLWerocsd B Halem pacnops-
XEHUN [OCTAaTOYHO eMKOoro cobpaHus dparmeHtos XII Tabnuy no yacTHOMy
npasy.

YTto Kkacaetca ¢parmeHtoB Xll tabnuy no ny6aMyHOMY U cakpasbHOMY
npasy, TO OHW, HA060POT, CAULIKOM HEMHOTOYUC/IEHHbI U OTPbLIBOYHBI, YTO-
6bl NO3BONUTbL Ham B MOJSIHOW Mepe BOCCTAHOBWTb yTpPayeHHble CTPYKTYpY U
cofiepXxaHne 3Tol yacTu cBoja AeuemBnpoB. OfHAKO KOe-4TO B 3TOM Ha-
npas/eHNN BCE Xe MOXHO cAenathb.

3.2. COOEPXAHWE 3AKOHOB XII TABAUL,

3.2.1. CakpasnbHOe npaBo

Mpexpae BCero Heo6X04MMO TMOHATb, KakKyl pPoOJSib CaKpaibHOE MpaBo
Morfno urpatb B 3akoHax XII Tabnuy. M3 MHOrMX KOHKPETHbIX HOPM SACHO,
YTO 3aKOHbl 3TU COfEpXan MHOXeCTBO PENIUTMO3HbIX U Maruyeckux ane-
MeHTOB. CTeneHb cakpanusauuu npasa 6Oblia HaCTO/MLKO Benuka, 4to lopa-
UM fJaxe HasbiBan fAellemMBUpanbHblii CBOA «Tabnmuamu, KOTopble 3anpe-
watT rpewnTb»®’. Takxke n MauHuit CTapwmnii ykassiBaeT, 4To B 3aKOHax
XI1 Tabnuy umetoTcs cnegbl Marnn®. HakoHel, 0COBEHHO LieHHbIM SBASETCH
paccka3 Monmbus o ponu penurun B rocyfapcTBeHHOM ycTpoiicTee Puma:

«OfjHaKO BaXHelillee MNPEMMYLLECTBO PUMCKOro rocyfapcTsa COCTOUT,
KaK MHEe KaXeTcsl, B BO33PEHUAX PUMNAH Ha 60roB. 7. ...boro6ossHb y pum-
NAH COCTABNAET OCHOBY rocygapcrsa. 8. 1 B camom fene, oHay HuUX obneka-
eTCA B CTO/b FPO3Hble (POPMbI M B TaKOW Mepe MPOXOAMUT B YACTHYH W rocy-
[apCTBEHHYI0 XW3Hb, YTO HEBO3MOXHO WATU faiblie B 3TOM OTHOLUEHUMU...
11. Tak Kak BCAKas TO/MNA JIErKOMbICEHHA U MPEUCMOJIHEHA... AYXOM Hacu-
nma, TO TONbKO A ocTaetcsa 06y3fibiBaTb ee TAWHCTBEHHbLIMU YXacaMu U
FPO3HLIMU 3penuiiamu...»*°

*Horat. Epist. W1. 1. 23-27: sic fautor ueterum, ut tabulas peccare uetantis quam bis quinque
uiri sanxerunt...

% Plin. N. h. XXX. 12 Extant certe et apud Italas gentes vestigia eius in X1l tabulis
nostris aliisque argumentis, quae priore volumine exposui (KOHe4YHO, W'y UTaIMACKMX
nneMeH CylecTBylT cnedbl Marum B X1l Tabamuax v B Apyrux CBUAETENbCTBAX, O YeMm f
rosopun 8 npedbigyweit kuure). Cp. Plin. XXVIII. 12-18. . .

°® Polyb. VI. 56. 6-11: Meyictriv Se poi Soxei 8uxcpopav é&/eiv To ‘'Pwpaicov
A0AAXe'oua Kpéq (JéVciov ev xr] jtepi Gecov 6uxXuwrem ..xo-oxo crovexeiv Ta ‘Po)(xaifl)V
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S.2. Copep>kaHnve 3akoHos XII Tabnumy

NTak, co cnos Monubua AcHo, 4To Aaxe Ha py6exe Ill-11 BB. 40 H.3.
pONb PasfinYHOro poja PesMruo3HbiX 3anpeToB Oblla ewe O4YeHb BENUKA.
HecOMHeHHO, rfaBHbIM WUCTOYHWUKOM MpaBa 3TOro nepuoga 6biiv 3aKOHbI
XIl Tabnuy, cnepoBaTeNbHO, WMEHHO OHWU 06Yy3[blBaNN «NErKOMbIC/IEH-
HOCTb» TO/Mbl Pa3/IMYHbIMU «TAWHCTBEHHLIMU yXKacamu W TFPO3HbIMU 3pe-
NnwaMn» cakpasbHOro npa.a.

3.2.1.1. Tpaso >kpeuos (theumannl,  BeCcTaKm)

Mpexge Bcero Heo6xo[MMO PaccMOTpeTb, MMEKTCA i BooGLEe NPsAMble
CBUAETeNbCTBA UCTOUYHUKOB, YTBEPXAAOLWMNX, YTO B AeLeMBUpaNbHOM CBOJe
perynupoBanacb [eaTeNbHOCTb Pa3NMUHbIX Xpeyeckux konnerwin. Y Luue-
poHa 3TOMYy MOCBALEHa MOYTK BCA nepsas Tabnuua ero 3aKOHOB, YTO MO3BO-
NAET NPeAnofioXnTb Hanuume NoJOOHLIX HOPM WK [axe LIENOro pasfena B
3akoHax XII Tabnuy. Hanpumep, Mbl Haxogum y LluuepoHa Hopmy o @e-
unanax®. B To e BpeMA B HalleM pacnopsiXXeHUn MMeeTcs OAWH HebOomb-
LON, HO BEeCbMa BaXKHbll OTPbLIBOK M3 KOMMeHTapueB CepBus K «3Heuge»
Beprunus, coobuwarowmii cnegyroulee:

«(Beprununii) HasbiBaeT (GanncKoB CMpaBeANMBbIMU, MO0 PUMCKMUIA Ha-
poA, Korga 6binn BBefeHbl JeLeMBUPbl, UMEHHO OT (PasIMCKOB MepeHan npa-
Ba (peuuano., a Takxe BHeC HekoTopble gobasneHus Kk Xl Ttabnuuam, nony-
YEHHBIM OT aduHAH»"L.

Wtak, CepBunii OfHO3HAYHO yKa3blBaeT Ha TO, 4TO NpaBo (eunanos, 3a-
MMCTBOBAHHOE Yy WTaNMINCKOrO Hapoda (annckoB, a O0TYaCTW UM Y aduHSAH,
6b1710 NoMelleHO feuemBupamun B 3akoHbl X1 Tabnuu,.

Bbiwe mbl yxe otmeyanu, yto XII tabnuy, cornacHo LuuepoHy, co-
gepxann B cebe MOYTM TOT XXe Habop HOPM, YTO WM 3HAMEHUTbIA JlaTuH-
CKkuin pgorosop 493 r. A0 H.3., YTO MOXHO MOATBEPAUTb aHaNIN30M YXKe

Jtpaypaxa, Aéyco 6é xfiv 5eun8oupoviav éa! TockVotov yap EkxexpaydoTycar Ka!
napewuT]KTca XOMTO TO pepoc; >kap ceuToy e'l Te toix; kat' I5iav Pwrx; ka! Ta Koiva
xfjq 70HK) 60Te pT) KaxaXuietv TiwepPoA/v. ...ese! 88 rmav T cfoq ecrxiv eAacppov Ka!
TcXfjpeq eni9upia)v napavdpoov, opyfjq aAoyou, Oupon fhaiou, Aeijtexai xoiq dSfiAoiq
<fc(3ciq ka! xfj xotalxri xpaycpStQt xa rc>.fiOr| crovexeiv.

% Cic. De leg. II. 8. 21: Foederum pads, belli, indotiarum oratores fetiales sunto, uindices
non sunto, bella disceptanto (Mocnamu ans 3aKOYEHUS MUPHBIX JOrOBOPOB, 4151 06CY>KAeHNS
[en BOWHbI M nepemupus fa 6yayT eupansl; KapaTensmu Aa He OyAyT OHU, Aa BbIHOCAT OHU
PELLUeHNs1 HacyeT BOViHbI).

% Serv. Ad Aen. VII. 695: lustos dicit Faliscos, quia populus Romanus missis Xuiris ab ipsis

iura fetialia collegit et nonnulla supplementa XI1 tabularum accepit, quas habuerat ab Athenien-
sibus.
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nasa TpeTbsA. 3akoHbl XII Tabmmy,

M3BECTHbIX (parmeHToB XII Tabnuy. Tak, YNOMAHYTbIA [uUOHUCUEM
FannKapHacCKUM «KaXfblli AecAToll’ AeHb», BO BPEMS KOTOPOro MpOBO-
aunuce cypebHble pa3bupaTenbcTsa, 3aknyanucb CAeNKn n obasatenb-
CTBa MeXAy puMnsgHaMmu W naTuHamMu, COOTBeTCTBYeT status dies cum
hostis 3akoHoB XII Ta6m/|u,92. Pasnnuue 3aknwo4vyaeTcss NUb B TOM, 4YTO
3akoHbl X1l Tabnuy rosopunm Boo6We 0 udyxesemuax (hostes), a He
Tonbko o natuHax®®. [lanee, npaBy 3aKMOYeHUs CAENOK W 06M3aTeNnbCcTe
NaTuHCKOro [orosopa COOTBETCTBYeT W3BeCTHasg HopMa O (OpKTax W
caHaTax, MoCpeAcTBOM KOTOPOW AeueMBMpbl NPejoCcTaBUAM U TeM U Apy-
rMM npasa 3aK/lYeHUA CAeNoK Ha HegBMXWMOCTb, B TOM 4YuUC/e U Ha
PUMCKYI0 3eMebHYl0 cobcTBeHHoCTb® . UTo KacaeTcs feLemMBMpanbHoi
HOopMbl 06 auctoritas aeterna no OTHOLWEHWIO K hostis, TO OHa nepeknuka-
eTcs C MpOUMTUPOBaHHOMN Bbile npeambynoil 0 BEYHOM MUpe Mexay
pumnaHamu u natuHamu (Dionys. VI. 95. 1). lMpeactaBnsetcs BO3MOX-
HbIM MMEHHO C 3TOW TOYKM 3peHWs TpakToBaTb OTCYTCTBME CPOKa [aBHO-
CTW B TMPaBOBbIX OTHOLWIEHUAX MEXAY PUMAAHAMU U YyXKe3emuamu .
Takum 06pa3omM, HOpMa «uMfAeanbHbiX» 3aKOHOB LluuepoHa o iura fetialia
6bina Takxe 3adukcmpoBaHa u B XII Tabnuuax, npuyem, No BCeW BMAU-
MOCTK, B ropa3fo 6onee monHom Buje, Yyem y LinuepoHa.

%2 InoHcuii UMTNpYeT Creaytownii TeKCT (WK ero cokpaleHue - cM.: CatalanoP. Linee
del sistema sovrannazionale romano. Torino, 1965. P. 251) JlaTuHckoro gorosopa (Dionys. VI.
95. 1-2): MycTb MAP MeXKAY pUMNSIHAMU W BCEMM NAaTUHCKUMW ropofamn GyseT fo Tex nop, |
noka CyllecTBYOT He60 1 3emnsi... TyCTb WCKM MeXAy HUMW MO YaCTHbIM KOHTpakTam
NPOM3BOAATCA Ka>KAbli AecATHIA AeHb, TOrfa >Ke NycThb 3aknovaoTcs 0653aTenscTBsa.
M nycTb HUYTO He ByfeT M3bATO MuM [0GaBNeHO K 3TOMY [IOFOBOPY MHaye Yem C cornacus
PUMASH 1 BCEX NaTWHOB.

9 XII tab. 1l. 2 = Cic. De off. I. 12. 37: Hostis enim apud maiores nostras is dicebatur,
quem nunc peregrinum dicimus; indicant X1l tab.: aut status dies cum hoste (CnoBom
hostis y Halwmx npeq OB HasblBaicA TOT, KOro HblHE Mbl HasblBaem peregrinus (WMHO-
CTpaHUeM); 06 3ToM cBugeTensCTBYT Xl Tabmmy:  «Av JEHb, HASHAUEHHBIN ANs
CYIA C WHOCTPAHLIEM»).

% Xll tab. I. 5 = Fest. P. 428 L.: <Hinc> in XlI: «Nex<i mancipique cum p. R. idem>
forti sanatique <supra infraque ius esto>...» legem hanc scrip<tam qua cautu>m, ut id ius
man<cipi nexique quod populu>s Romanus haberent (MoaTomy B XIl Tabmmuax ckasaHo:
«3aK/oYeHne CAENoK MexuT W mancipium C pUMCKUM HapooM (hopkTamu U caHaTamu,
>KMBYLUMMK Bbille UM HidKe (Mo Tubpy) fga OyfeT npaBoM..» DTOT 3aKOH HamucaH A
TOro, YTOGbl OHM MOMb30BAYMCHL TEM >Ke MPaBOM 3aK/MuYeHUs CAenoK mancipium u
nexuT, YTO WPUMCKWA Hapoa).

% XII tab. VI. 4. = Cic. De off. 1.12.37: adversvs hostemaeternaavctoritas [esto]
(Mo OTHOLLUEHWIO K VHOCTPAHLY MYCTb A VCTORITAS BYJET BEUYHOW).
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_ S.2. Copgep>kaHue 3akoHoBXIl Tabmmy,

EcTb y LiMLepoHa u HopMa 0 Xpuuax-BecTankax ‘. CneayeT OTMETUTb,
uto Takxe u B Xl Tabnuuax perynmpyeTca ocobblii NpaBoBO cTaTyc BecTa-
NOK. XOTA MOHTUUKN W KOHTPONUPOBANWU WX [EATENbHOCTb, OCOBEHHO B
obnactu ny6nuMYHOro npasa, U MOrAu, MOAO6GHO OTLY WU MYXY, Hakasbl-
BaTb WX, OAHAaKO tOpMAMYecKn B 06/1aCTW YAaCTHOro MpaBa BNacTuW Haj Bec-
Tankamu MOHTUGMK He WMen, ABNAACHL MULWL MX cTpaxem® . BecTanka, no-
[06HO BAOBe, BblpacTuBLiell Tpomx CbiHOBell, Morna pacnopsaTbCs CBOUM
MUMYLLLECTBOM, COBepLIaTb CAENKW NO OTYUYXAEHWIO HEABUXMMOCTMU, COCTaB-
nath 3aBewaHue®®, otnyckaTb pa6os Ha Bomo (Liv. VIII. 15. 8), u Bce 3TO
COBEPLUEHHO CamMoCTOATeNbHO, 6e3 BCAKOW MyXCKol oneku. Takum o6pa-
30M, OHa fABNfANAachb IULOM CBOero npasa (persona sui iuris). Bugmmo, HOpMbI
perynupoBaHua [LeATeNbHOCTU BECTANOK U3 3akoHofartenscTBa Hymbl Mom-
nuans 6blM NepeHeceHbl Takxke U B 3akoHbl XII Tabnuy. Mo kpaliHeil mepe,
13 PUMCKOro topucTa ag Mbl 3Haem felemBMpanbHY0 HOpMy 06 OTCYTCT-
BUM OneKyHa y BecTanok. Tak, ladi nuwet: «[peBHWe Mnoxenanu, 4To6bl
[laXXe COBepLUeHHONIETHWE D>KEHLWMHbI BCNeACTBME MPUCYLLEro WM nerko-
MbICINA COCTOANN MO OMEKOK... VCKMYeHWe [OoMnyCcKanocb TOMbKO [ANA
BECTA/IOK, KOTOPbIX... 0CBO6GOAUNN OT OMEKW, Befb Tak ObINO YCTAHOBIEHO
3akoHoM XII Tabnuu»®.

Euwe ofHy nt060MbITHYIO HOPMY [eLemMBUpanbHOro CBOAA O MONOXKEHUU
XPUL-BECTANIOK Mbl Hax04UM B TEKCTe W3BECTHENLIEero puMMCKOro topmcTa
Nab6eoHa B nsnoxeHnun Asna lennuns: «B KomMmeHTapusx JlabeoHa, KoTopble
OH cocTaBun K Xl Tabnuuam, HanucaHo Tak: «BecTanka He MOXeT OblTb
HacnegHuuelf KoMy 6bl TO HW 6blN0, He OCTaBMBLUEMY 3aBeLLaHWs, U HUKTO
He MOXET CTaTb €e HacnefgHWKoM 6e3 3aBelaHus. YTBepXaaloT, 4To ee
MUMYLLECTBO NEpexouT B roCyfapCTBEHHYIO Ka3Hy; CrpalimMBaeTtcs, NO Ka-

% Cic. De leg. II. 8. 21: Vestales in urbe custodiunto ignem foci publici sempiternum (1 6a
NOAAEP>KMBAIOT [eBbl-BeCTaNkM B [Opofe BeYHbIi OroHb Ha ouyare rocyfapcTBa).

 Plut. Numa. 9: Bemvkuii MOHTUGMK BbiN TaKKe CTPArKEM CBALIEHHbIX B, KOTOPbIX
HasblBAlOT  BecTalKamu.

%Plut. Numa. 10 WM npegocTasneHa BO3MOXKHOCTb MUCATb 3aBEILAHNE ELlE MPU HKM3HKM
0TUa M BOOGLLE pacnopsi>KaThbCs CBOMMU [eyamu 6Ge3 MocpeAcTBa NoMmeynTens, HapasHe C
mMaTepsMn TPouX feTeid.

“ Gai. I. 144—145. Veteres... uoluerunt feminas, etiamsi perfectae aetatis sint, propter animi
leuitatem in tutela esse... exceptis uirginibus Vestalibus, quas... liberas esse uoluerunt: itaque
etiam lege XII tabularum cautum est. Cp. Eiusdem. 1. 130: exeunt liberi... de parentis potestate...
feminini sexus, si uirgines Vestales capiantur (JeTW... >KEHCKOro nona BbIXOAAT U3 OTEYeCcKoit
BacTU B TOM Clyyae, ecnm ux usbmpatoT BecTankamm). Cp. Ulp. Fr. 10. 5; Gell. I. 12. 9; I. 12.
18;P/w/. Numa. 10.
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KOMYy npasy 3TO cosepmaemﬂ...»”"‘ OueBnAHO, 4TO, Kak 3To BOOGLE 4acTo . BN1acTW CeHaTa K [lO/DKHOCTU KBecTopos, MoaHH Jlng otmevaer (Lyd. De
OblBaeT B apxauyeckmx o6LeCcTBax, BecTanka CTaHOBMMAcb Kak Obl POACT- ¢ mag. |. 26): «Tenepb 3akoHoBef laii B paboTe, HaszBaHHON um Ad legem
BeHHULel camoro 6ora mnn 6GormHn'®', koTopoli n npuHagnexano Bce ee XIl tabularum, 10 ecTb "KommeHTapuu K 3akoHy XII Tabnuy", nuwet cne-
umylecTBo. Kpome Toro, B NpuMBeAeHHOM TEKCTe, C O4HON CTOPOHbI, NOA- Jylolee B NepeBofie B TaKUX WMMEHHO BblpaXeHuaxX...» O6paliasch Xe Ko
TBepXJaeTcd TOT (haKT, YTO BecTanka HaBCerfa paspbiBasa CBOM arHaTuye- BTOpPOMY OTpbIBKY W3 [ad, nuaueu rosoput cnegywowee (Lyd. De mag. I.
CKue CBA3W, C ApYroi - ecivm oHa ymupana 6e3 3aBeljaHus, ee MMYLLecTBO 34): «[Mocne kBecTopoB 3aKkoHOBef [Mail o6palyaeTca K BacTu AeLEMBMPOB B
CTaHOBU/IOCL JoCTOAHMEM rocygapctea (in publicum). CnefyowWmx BblpaXeHUax...» Ou4eBUAHO, YTO 3fecb MoaHH Jlng ykasbiBaeT

MpsMbIX yKazaHUA o perynupoBaHuu B 3akoHax XII Ta6nuy ctaTyca u Ha Mopsfok onucaHus Maem B KoMMeHTapusx K XII Tabnuuam MHCTUTYTOB
0083aHHOCTEN LPYTUX HKPEYECKMX KONNEerum noka He HaVIAEHO, 0iHaKO MaFMCTpaTCKOI\;I BNacTu, 4YTO NO3BOJMIAET HaM MPEANONIOXUTbL HalNndyne CuUcTe-
npeAcTaBnsgeTCcsa MOYTW HECOMHEHHbIM, YTO TakWe 3aKOHbl OblIM NepeHece- MaTU4eCcKoro W3NO0XeHUS HOPM MarucTpaTcKoil BnacTu He TONbKO B KOM-
Hbl B XII TabnuL, N3 )peyeckoli «KOHCTUTYLUU» Hymbl MoMAnAus. MeHTapusx [as, HO 1 B camux 3akoHax X1l Tabaul.

3.2.2. NpaBo MarucTpaTos l 3.2.2.1. CypgebHble marucTpaTbl: consul, praetor, iudex

ConocTtaBneHne HOPM cakpa/lbHOro npasa B 3aKoHax LiuuepoHa u Mpegnonaras BO3MOXHbIA MNOPAAOK W3NO0XEHWA HOPM O Marucrparax
XII Tabnuuax [OCTATOYHO HCHO [EeMOHCTPUPYET BO3MOXHYH 61130CTb B X1l Tabnuuax, cnegyet yuntbiBaTb TOT NOPAAOK, KOTOPbIA Mbl HAX04UM
MeXAy ABYMSA CTO/b pPasHbIMW Ha MepBblii B3rnag McTouyHUKamu. [abbl no- B M3/I0XEHUU KaK B «ufeaNnbHbiX» 3akoHax LiuuepoHa, Tak U B TpakTate
HATb, B KaKOW Mepe Kaxgas u3 npueedeHHbIX LiMuepoHOM HOpPM cakpanbHo- «O maructpatax» WoaHHa Jinga. J1t060MbITHO OTMETUTbL, YTO BbICLINX
ro u nybanyHoro npaea Morja COOTHOCUTBCA WAU AaXe COOTBETCTBOBATb marucTpatoB LiMuepoH He 0603HayaeT KakKUM-TO OAHUM oOnNpefeneHHbIM
nogo6Hoi Hopme XII Tabnuu, He06XO4MMO MCCNEA0BaTb KaxAylo U3 HOPM B TEPMWUHOM, HO Bblpa)kaeTcA CKopee onucaTenbHO: «/[la Ha3blBalOTCA OHU
OTAENbHOCTW, YUYMUTbIBAA MPW 3TOM KaK NpsMble JaHHble UCTOYHWMKOB O CO- OoT CnoB "MATW Bnepegu"”, "cyauTb", "coBeToBaTb" - npeTopamu, CyLbs-
gepxanuy X1l Tabnuy, TaK M MHOTFOYUC/IEHHbIe, BecbMa pa3sHoob6pasHble Mu, KoHcynamu»'®2. Mbl MOMHMM, 4TO, Kak yKa3biBanoch Bbille, 3aKOHbI
KOHKPeTHO-UcTopuyeckne aktopbl. Tak, Hanpumep, OYEBUMAHO, 4TO 0OCO- XIl Tabnuy co3faBanncb rnasHbIM 06pa3oM WMEHHO ANS perynupoBaHus
6EHHO OCTOPOXHBLIM CcnefyeT 6bITb NpU aHanu3e Hopm LinuepoHa o marmcT- BbICLUEA KOHCYNbCKOW Bnactu. BmecTe ¢ Tem feuemBMpPbl CTPEMUIUCH
patax, TaKk Kak B 3noxy [eLeMBUPOB Mpouecc (HopMUpoBaHUA PUMCKUX COXPaHUTb 3Ty BbICWYK BRacTb 3a coboi. VmMeHHO noaTomy, mo-
mMarumcTpaTyp Haxofunacs ewe B HayanbHOW cTaguu. OAHAKO 3TO MccnefoBa- BUAUMOMY, cyfebHasf BfacTb MmarucrTpaTa He uMmena OnNpefefieHHOro Ha-
HVe, CBA3aHHOe C HEOBX0AMMbIM W3MEHEHWeM BCei CyLLecTBYIOLLeA cucTe- 3BaHMS, a XapaKTepusoBajics caM «MMMNepui», T.e. 0643aHHOCTU BEPXOB-
Mbl X1 Tabnuu, elie ToNbKO NPeAcTOUT NPOBECTU B OYAYLLEM. HOro cype6Horo wmarucTparta, Ha3sbiBaBlerocs abCcTpakTHbLIM TEPMUHOM

TeM He MeHee Mbl MOXEM C MOMHOM YBEPEHHOCTbIO YTBEPXAaTb, YTO iudex. Tlpuyem Mbl 3Haem, 4To Ana nne6ca 0COBEHHO BaXKHbIM 6b110
npaBo MarucTpaToB Takxe perynuposanocb XII Tabnuuamu, o uyem cBufe- 0rpagnTh Ce6A OT He3aKOHHbIX, HecnpasBeANnBbIX CyAeGHbIX peleHni™
TeNbCTBYIOT ABa OTPblBKA M3 KOMMeHTapueB [af K NeLeMBMpaibHOMY CBO- KOHCYNoB. B CBA3N C 3TUM HEOGXOAUMO BCMOMHUTL HOpMy 3akoHos XII
Ay, NpuBOAMMble B TpakTaTe MoaHHa Jlnga «O maructpatax». OCO6EHHO Tabnuu, KoTopas Kapana CMepTHOW Ka3Hbio Toro cyppio (iudex), KoTo-
BaXKeH KoMMeHTapuit MoaHHa Jinga K oTpbiBKam 13 las, Tak Kak OH MO3BO- PbIil Gbln ynuueH B M3poumcTBe'™. KoHeuyHo, 3Ta HopMa OTHOCUMach He
NAeT CYAUTb O COAepXXaHun counHeHua asa. Tak, nepexofs OT ONUCaHUA

™ Cic. De leg. 11l. 3. 8: iique a praeeundo iudicando consulendo praetores iudices consules

% Gell. 1. 12. 18 in commentariis Labeonis, quae ad duodecim tabulas composuit, ita appellamino.
scriptum est: «Virgo Vestalis neque heres est cuiquam intestato neque intestatae quisquam, sed 193 Gell. XX. 1.7: Dure autem scriptum esse in istis legibus (i. e. duodecim tabularum) quid
bona eius <in> publicum redigi aiunt. ld quo iure fiat, quaeritur». existimari potest? nisi duram esse legem putas, quae iudicem arbitrumue iure datum, qui ob rem

0 37uM, BUAMMO, 0BLACHAETCA TOT (aKT, YTO MOHTUMUK B (OPMY/NE NOCBALLEHNA AeBYLL- dicendam pecuniam accepisse conuictus est, capite poenitur (410 B 3TuX 3akoHax (XII Tabnuu)
KV B BeCTa/IKV HasblBan ee AMaToi, T.e. BO3NtobneHHoi 6ora (Gell. 1.12.19). MOXKHO CYeCTb Yepecuyp CypoBbIM? ECM TONbKO Tbl He CUMTAaellb CYpOBbIM 3aKOH, Kapalo-
347 345




e

Aot o

naBa TpeTbs. 3akoHbl XII Tabnuy,

TO/IbKO K KOHCYfaM, KaK BbICWIMM Cye6HbIM Maructpatam, HO v BooOGLLe KO
BCEM roCyfapCTBEHHbIM CyAbaAM. OfHAKO, yuyuTbiBas, 4To B pacckasax Jlu-
BMA U AuoHucua ManukapHacckoro 0 COBbITUAX MepBOW MOMOBUHBLI V B. [0
H.9. MMEHHO KOHCY/Nbl OCOBEHHO YacTo ynuyanuco nnebeamm n nux TpnbyHa-
MW B HEMPaBefHOM Cyfe, TO CTAHOBUTCA ACHBIM, YTO 3aKOH Obli HanpasneH
MMEHHO NpoTuB HMX. Boo6lue, Hafo ckasaTb, YTO MHOrume Hopmbl Xl Ta6-
NUL, TaK U MHaYe PerynupyroT [edTeNbHOCTb KOHCYN0B, XOTA OHWU 06bI4HO
W Ha3blBAlOTCA B 3aKOHOAATENbCTBE TepMUHOM «mpeTop»’®. B uacTHocTw,
3akoHbl X1 Tabnuy, 3anpewiany BbICWIMM MarucTpatam BbIHOCUTbL CyfAebHoe
pelweHne 0 CMepPTHOI Ka3HW pMMCKOro rpaxgaHuHa (Gai. Ad leg. XII tab.,
apud Lyd. De mag. I. 26).

[anee, cnegyeT ynoMmaHyTb, 4To 3akoHbl XII Ta6bnuy perynuposanu
cakpanbHble 0643aTeNbCTBA KOHCYNOB MPU BCTYM/EHUU UX B [OMKHOCTb, O
yem coobuaoT decT B pacckase 0 vota nuncupata'®® u lait B KommeHTapu-
ax K XII Tabauuam'®. Mpasga, Mail, 06bLACHAS 3HAUYEHME BbIpaXeHUs vota
nuncupata CBOMM COBpeMeHHWKaM, T.e. pumnasaHam Il B. H.3., TOBOPUT, 4TO
3TN 0693aTenbCcTBa NPOU3HOCUNNCE B Hayane AHBaps 3a 34paBue umnepa-
Topa. OpfHako oyeBmaHo, 4to B camux XII Tabnuuax Bmecto pro salute
principis ctoano pro salute populi Romani, T.e. «3a 34paBuMe PUMCKOro
Hapoga».

Takum obpasom, 3akoHbl XII Tabnuy perynumposanu npasa v 06s3aHHO-
CTW BbICLIMX MarucTpaTtoB PUMCKOr0 Hapofa, OfiHaKO OT 3TUX HOPM MpaKTu-
YeCKM HUYEro He COXPaHWNOCh U Mbl NLWb C U3BECTHOW AOMeli BEPOATHOCTH
MOXeM npejnonaraTb UX COAepXKaHue.

3.2.2.2.  KsecToOpbl

Heckonbko 60/blue MHPOPMALMU MOXHO HaiTu o Hopmax XII Ta6nuy,
pernameHTUpYOLWNX LeATeNbHOCTb YrOMOBHbIX KBECTOPOB. Tak, MoMMnoHwii

LLUMIA CMepPTHOI KasHblo TOro CyAbl0 M4W MOCPefHMKA, KOTOpble 6GbiMM HasHauYeHbl 3aKOHHbLIM
006pasoM U ynnyeHbl BO B3ATKE, [aHHOW C LieNbl0 M3MEHWTb pelleHre cyda no aTomy geny).

1% L ex Xl tab. 1. Ia; I11. 2b; 1. 5; VI. 6-7; VIIL. 9; VIII. 14; XIL. 3.

195 Fest. P. 176 L.. VOTA NVNCVPATA dicuntur, quae consules, praetores, cum in
prouinciam proficiscuntur, faciunt... (VOTANUNCUPATA Ha3sblBalOTCA me cakpa/ibHble 06s-
3aTenbcTBa, KOTOPble 3aKI0YalT KOHCYAbl W NPeTOopbl, OTMNPaBNfsicb B MPOBUHLMIO...).

% Gai. (ad 1. X1l tab.) D. 50. 16. 233. 1: post kalendas ianuarias die tertio pro salute prin-
cipis vota suscipiuntur (Ha TpeTuii fieHb N0 HACTYNYeHUN SHBAPCKUX KaeH NpUHUMannCch
06eThbl 3a 34pasue NpuHLUenca). FCHO, YTO B CamuX 3aKOHax B OT/MYME OT KOMMEHTapueB K
HUM ["ast BMecTO pro salute principis (3a 34pasue npuHuenca) ctosno pro salute populi Romani
(3a 34paBKe pUMCKOro Hapojaa).
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nuweT: «KBeCcTopbl, NPUCYTCTBOBABLUME MPU UCTMONHEHUU CMEPTHbLIX MPUro-
BOPOB, VMEHOBA/NNCb YTONOBHLIMW KBECTOPAaMMU, O HUX TakXe YNOMWHaeT
3akoH XII Tabmmup»'”’. Kak yxe oTmeuanock, VoaHH Jlng npsMo roBopuT o
TOM, 4TO [ail paccmMaTpuBaeT 3Ty MaructpaTypy B KOoMMmeHTapumsax K XII Ta6-
nmuam. XapakTep [AeAaTeNbHOCTW Yrof0BHbIX KBECTOPOB 06bACHAET PecT
(P. 310 L.): «KBecTopaMu Ha3blBasUCb Te, KTO MPOBOAWA pacciefoBaHUs No
YrON0BHbLIM fileNnaM, VUMEHHO noaTomMy oHu B XII Tabnuuax Takxe HasblBatoT-
€A YronoBHLIMM KBecTopamu»'®®. flio6onbITeH elle 0AMH OTPLIBOK M3 decTa
(B cokpauwieHuu [MaBna), B KOTOPOM TakXe [aeTcd 0ObACHEHWe XapakTepa
[JOMKHOCTU YrONOBHbLIX KBECTOPOB: «YTOMIOBHLIMW KBECTOPaMW Ha3sbiBa/UCb
Te, 4TO 06bIYHO M3BUPaNNCh 4NA pacciefoBaHNs YronoBHLIX 4en»'™. B 3ToMm
OTPbIBKe /19 HAC 0CO6EeHHO BaXKeH TOT (hakT, YTO KBecTopbl Mo 3akoHam XlI
Tabnuy nsbmpanuch Hapogom. [aii B KomMmeHTapusix K XII Tabnuuyam paet
ele 60nee LEeHHY MH(opMaLUio 06 YrofoBHbIX KBECTOPAX:

«lMocKoMbKYy —MarucTpatam He M03BOMANOCH BbIHOCUTb peLleHue O
CMepPTHOW Ka3HW B OTHOLUEHUM PUMCKWUX FpaxgaH, TO 6blAM Ha3HayeHbl
YronoBHble KBECTOpbl, TO ecTb "pacciefytouive W BblHOCALWME CyAe6HbIN
NpUroBop Mo Aenam Tex, KTo y6un rpaxaanuHa“»'™,

B aTtom ¢parmeHTe u3 ad obpallaeT Ha cebs BHMMaHME TOT (pakT, 4uToO
3aKOH 0 KBecTopax 0653aH CBOMM MOSBAEHWEM Apyromy 3akoHy XII Tabnuu,
3anpeTuBlIEMY Marucrtpatam BbIHOCUTb MPUIOBOP O CMEPTHON KasHu 6e3
006peHns HapofHOro cobpaHus. KOHeYHO, 3TO elle He O3Ha4yaeT, 4TO
YrOnoBHble KBECTOPbl MOSABWAUCL TOAbKO 6Gnarofaps M3gaHuto 3akOHOB
X1l Tabnuu, Tak Kak elle 3aKOHbl MepBbIX KOHCY/N0B Mepefany pelleHue o
XW3HW U CMepPTU FpaxgaHuHa HapogHomy cobpaHuio. OAHaKO 3TO 03HauaeT,
4To 06a 3aKOHa B MOSIHOM 06beme BOLIAW B AeLleMBUParbHbIA CBOA.

3.2.2.3. Konnerus pecaTu cypeit
CnepayeT HECKONbKO CNOB CKa3aTb O KOMneruu pecAtu cypeid (decemviri
litibus iudicandis). CornacHo MOMMOHWIO, OHWM 3aHUMaNNCh «genamu noj

Ypomp. D. 1.2. 2. 23: Quaestores constituebantur a populo, qui capitalibus rebus praees-
sent: hi appellabantur quaestores parricidii, quorum etiam meminit lex duodecim tabularum.

1%8Fest. P. 310 L.: Quaestores <dicebantur, qui quaererent de rebus> capitalibus, unde
<iidem etiam in XII quaestores parri>cidi appellantur.

199 paul. exc. Festi P. 247 L.: Parrici<di> quaestores appellabantur, qui solebant creari causa
rerum capitalium quaerendarum.

" Gaius apud Lyd. De mag. I. 26: eTreiSfi 8e trepl KedaAncn? Tipwpia?

ok £eT|v  TOT? apxuoai KaTa 'Pcopaiou Troxitou @I)lcraalal, Tipoef3Xi|0Tiaav
knaCatwpe? TrappiKiSiou, W? ctv et kppTa! Kal 6bkaaTa! TCW TTOX(Ta? avexXovTcov.
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KONbem», CBA3aHHbIMW C MpoJaxel WA apeHAol rocyaapcTBeHHON cobCT-
BeHHOCTM. O6 ux BBeAeHWM MMoMNOHWMIA NuweT cnegytlowee: «3aTem, Korga
OKasancs HeobXoLMMbIM MarucTpart, KoTopblif Began 6bl genamu mofj KoMb-
eM, 661 M3BpaHbl AecATh MyKeii 4na paspewenus cnopos»''t. N3 nocnego-
BaTE/IbHOCTU W3N0XeHUa TOMMOHUA MOXHO NpPeAnonoXuTb, YTO KOIerusa
BO3HMKNA rAe-To BO BTOpOW nonosuHe 1V B. A0 H.3. OgHako Jlusuh ynomu-
HAeT 3Ty KOMNErunio yXXe B CBALWEHHOM 3aKOHe 449 r. fo H.3. KOHcynoBs Ba-
nepus n opauus, nNo KOTOPOMY [AeueMBMpbl, TaK Xe Kak u nnebefickue
TPUGYHbI U 34WUNbI, OblIM 06bABNEHbI HEMPUKOCHOBEHHbLIMKU (sacrosancti. -
Liv. Ill. 55. 7-8). B coBpemeHHOIi nnTepaType MHOrAa AaTUPYHT UX MNOSB-
nenve 494 r. o H.3.M? ofHako TekcT JIMBMA NO3BOMAET OJHO3HAYHO YTBEp-
XAaTb TOMbKO TO, YTO YXe B cepeauHe V B. [0 H.3. Konnerus iudices
decemviri cyuiecTBoBana.

3pecb Heo6Xx0[MMO MPUBECTM NPeAMno/oXeHWe pPOCCUIACKOro Y4YeHoro.
O.B. Cugoposuy, cornacHo KOTOpPOMY puUMAAHe BbiGpanu fAeLemMBUPOB He
KaK 3KCTPaOpAWHAapHbIA opraH BnacTu, CO3A4aHHbIA NWWbL A8 HanucaHus
3akoHoB XII Tabnuy, a Kak MocTosHHO AelicTBywowmii BepxoBHbIi opraH
Bnactu. O.B. CugopoBuy rosopuT 0 TOM, YTO HEMOCPELCTBEHHLIM MPOAON-
XXEHWEM WHCTUTYTa AeuemBupoB Obiay tribuni militum consulari potestate,
3aMeHMBLIME CO6Oi KOHCYNoB Ha gonrve fgecatunetus™®. Cama no ce6e
MbICNb 3Ta BECbMa WHTEPECHA, HO AYMaeTcs, YTO Aefio 06CTOAN0 HECKONbKO
nHaye. MOXHO C gocTaTtouHoit foneil BeposTHOCTM mpegnonaraTb, YTO WH- §
CTUTYT AeuemMBMpoB ynomuHaeTcs B XII Tabnuuax Kak cyfe6Hblii opraH u
nocrie CBEPXeHUA fieLleMBMPOB PUMISAHE OTHIOAb HE cobupanncb OTBEPraTh [
HanucaHHble UMW 3aKOHbl. IMEHHO No3ToMmy 3akoH 449 r. Banepusa u opa-
UMA NpPOCTO MOAYMHUA 3Ty cyfebHyto Konnerutwo nnebeickum TpubyHam,)
COXpPaHWB BMECTe C TeM ee CaKpanbHYI HEenpuKOCHOBEHHOCTb U CyfebHble:

DYHKL MW,

O ToMm, uTo B 3akoHax XII Tabnuu cyaebHas maructpaTypa geLemempoB’s

6blna, HECOMHEHHO, MpefCTaBfeHa, CBUAETENbCTBYIOT BCE Te € KOMMEHTa-
pun Fasa k X11 Tabnuuam, KoTopblid nuwet cnegytowee {Lyd. De mag. I. 34):

«lMoCKONbKY M3-3a PO3HU MeXAy Marucrpatamu U HapoAoM B rocypgap-
CTBe Mpom30WNo 60/blIOe CMeLIeHNe 3aKOHOB, KOTOPble He 6blin 3anuca-

™D, 1. 2. 2. 29: Deinde cum esset necessarius magistratus qui hastae praeessent, de-
cemuiri in litibus iudicandis sunt constituti.

"2 serrao F. Individuo, famiglia e societa nell'epoca decemvirale. P. 95.

3 Cupgoposny O.B. Teopus CMeLLIaHHOW KOHCTUTYLMI U Pa3BUTUE FOCYapCTBEHHbIX MH-
CTUTYTOB B paHHepecny6ukaHckom Pume // [pesHee npaso. Ne 1.1996. C. 47-52.
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Hbl, TO COBMECTHbIM pelleHMeM CeHaTa M Hapofa BCe Marucrtparbl Obiin
CMelleHbl, a BClO 3ab60Ty 0 rocyfapctse nepefann OLHUM [eLemBUPaM.
MocnegHune xe (roBoput muctopusa) nocnann B ApuHbl Cnypusa Moctymus,
ABna Mapuus n My6nua Cynbnuuma. Korga e, npobbiB TaM B TeuyeHue
Tpex NneT, oHW, cobpaB 3aKOHbl aMHAH, nepeHecnn ux B 10 Tabnuy, Hapog
n3bpan ANA oxpaHbl rocyfapctea [eLeMBUPOB, NePBbIA Cpefn HWUX Hasbl-
Bajcs 3alyMTHUKOM'TOpPOAA, KOTOPbIA B Halle Bpems 30BeTCH MpedeKkTom
ropoga».

Cam no cebe TEKCT He HeceT CKOMbKO-HUOYAb 3HAYWUTENbHOW HOBOW WH-
(hopmauun o JeuLemsupax, Kpome TOro, YTo WX npefcefatenb ABNANCA Npe-
(ekToM ropoga. OAHaKO W3MI0XKEHWE WX WCTOPWUM BOLLINO B KOMMEHTapuu
Fas k XIl Tabnuuam He cnydvaifHo, He pagu camoif ucTopum, a B CBSI3W C
YNOMUHaHWEM UX B CaMOM TeKCTe 3akoHa. [1o Bceli BMAMMOCTU, UMEHHO NO
3TOil MpuYmnHe, T.e. B CBA3W C pernaMeHTauueli fesaTeNbHOCTM JeLemMBUPOB B
XIl Tabnuuax, KoHcynsl Banepull u Topayuil He CMOrnM OTMEHUTbL 3Ty
[LOMKHOCTb, OAHAKO MOAYMHWUAM ee nnebelickum TpubyHam, NpeBpaTuB UX
Takum 06pa3oM B MenKMX PblHOYHbIX cydelt. Hemeukuit opuct O. bepeHAc,
cnpaBefNBO CBA3bIBAA AeATENbHOCTb AELEeMBMPOB C naebeicKnMm Tpuby-
HaMK, TaKXe CUMTAeT UX PbIHOUYHBLIMK cyabaMu™™, . Ceppao e nonaraert,
4YTO MepBOHAYaNbHO OHM paccmaTpuBanu TAXKObI, Kacatowmecs CBOOOAbI
rpaxaaHuHa’™. Mo-BugnmMoMy, 1 To U Apyroe BepHO. BO3MOXHO, Konnerus
[JeueMBMpOB 3aluwana nepes OTKYMWMKAMU MENKUX apeHfaTtopos, [ANf
KOTOPbIX NepcrneKTuBa notepu csobofbl U JONTOBOE pabCcTBO OblNM 0COGEH-
HO aKTyanbHbl. OfHaKO cfefyeT NoAYEPKHYTb, YTO 3Ta KOMIErNA OTHIOAb He
Jybnuposana [eaTeNbHOCTb LeHTYMBUPOB, KOTOPbIE TakXe Befann WUCKamu
no Aenam npofaxu nof Konbem. Ecnv LeHTYMBUPLI paccMaTtpusani TONbKO
UMYLLLECTBEHHbIE MPUTA3AHUA U BLIHOCU/IW PELUEHNS O HECOCTOATENIbHOCTU B
fenax no nexum mancipiumque, TO KOA/Jerus feuemsBupoB 6blia CBOEro
poja nocnegHei UHCTaHUWeR, Korga 6bi10 HEOBX0AMMO BbIHOCUTL pelueHune
0 cBobogHOM cTatyce po/mkHuka (Cic. De dom. XXIX. 78; Pro Caéc.
XXXVII. 97). Konnernsa feuemMBMpoB cTana niebeinckmm, nogUYMHEHHbIM
TpUbyHam WHCTUTYTOM W, MO-BUAMMOMY, BbIHOCWU/IA CBOW pelleHns Ha do-
pymMe npu CTeYeHUW Hapofa, pelleHne KOTOPOro W ABAAAOCL MOCMeAHER
WHCTaHUMWeli Npu onpefeneHnn ceo6oabl rpaxaaHuHa™™®. Takum 06pasoM,

H4BehrendsO. Der Zwolftafelprozess. S. 2,63.
5 SerraoF. Op. cit. P. 96.
M8santaluciaB. Op. cit. P. 246 ss.
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nneben ¢ nomouwbto 3akoHoB Xl Tabnuy co3fanu eule OAUH WHCTUTYT 3a-
WMNTbl CBOMX MpaB, KOHTPOAUPYIOWNIA pelleHns naTpuLnaHCcKoi LeHTyMBHU-
panbHON Konnerunw.

3.2.24. YTONoBHbIA  Cyf, LEHTYPUATHBbIX KOMULWIA
W anemnauus K HapogHOMy cobpaHuio

Oco60 cneayeT OCTaHOBUTHLCA Ha TakOM BAaXHEMWLIEM WHCTUTYTe ny6-
NIMYHOTO MpaBa, Kak HapofHble cobpaHus. ELie 3aKoHamy NepBbiX KOHCYN0B
pelweHN0 HapofHbIX cobpaHuii 6blna faHa lpuiMyeckas cuna BbICLIEFO
3akoHa. Bo Bpems BbICTynneHwii nnebca 3a paBHOMNpaBue B MepBOil NOM0BU-
He V B. [0 H.3. 6opbba 3Ta npuobpena 6onee crneynduyecknii xapakrep.
Beab nne6c MOHAN, 4TO B KypuaTHbIX KOMULMAX BOMO Hapofa MpoOBECTU
[OBOJIbHO 3aTPYAHUTENbHO B CU/TY KOHTPONA NaTPULMAHCKOro ceHata 3a uUx
peweHnaMr C NOMOLLbIO PENMTMO3HOI0 MHCTUTYTa aycnuumin. B To e Bpe-
MS Mbl BMAENW, 4TO pelleHne TPUBYTHbIX KOMUUWIA, B KOTOPbIX CEHaT He
npuHuman BOO6LWE HWMKAKOro yyacTus, Ocnapusanucb naTpuumaMu Kak
YyacTHble pelleHus, He o6s3aTeNbHble Ans natpuumes. B 3akoHax XII Ta6-
nuy 6bino HalieHO KoMnpomuccHoe pelleHune. Tak, LiMLepoH ykasbiBaer,
4yTo OfHUM 3akoHOM XII Tabnuy 3anpeTtunu BbIHOCUTb Ha O06CYXAeHue
nne6ca 3aKOHbl, Hanpas/ieHHble MPOTUB YaCTHbIX rpaxgaH. Adpyrum xe
3aKOHOM MpaBo BbIHECEHWA CMEPTHOro Npuroeopa 6bi0 4aHO TO/MbKO TakK
Ha3bIBaeMbIM BENNKUM KOMULMAM"'. HeCOMHEHHO, Mo «BEeUKUMU KOMU-
unamu» 3akoHa XII Tabnuuy vmeroTca B BUAY LEHTypuaTHble KOMULUK, O
yem LiMuepoH MNpsMO FOBOPMT B CBOMX KOMMEHTApMAX K AaHHON HOpMe.
Bonee Toro, oH nog4epkKuBaeT, YTO AaHHbIA 3aKOH 6bln HanNpaBieH UMEHHO

Ha TO, UTO6bl OrpaHNYNTb POsib TPUGYTHBIX KOMUUMKA . BmecTe ¢ TeM oue-

17 Cic. De leg. lii. 4. 11: Priuilegia ne inroganto. De capite ciuis nisi per maximum comi-
tiatum ollosque quos censores in partibus populi locassint, ne ferunto (Mpusuneruii NycTb He

uepe3 UeHTypuaTHble komuumn...)', Cic. De leg. I1l. 19. 44: Turn leges praeclarissimae de
duodecim tabulis translatae duae, quarum altera priuilegia tollit, altera de capite ciuis rogari nisi

maximo comitiatu uetat (3HameHWTelilLMe [Ba 3aKoHa, B3ATble 3 XIl Tabnny, ofnH U3 KOTO- -

PbIX YHUHTOXKAET MpuBMNErM, a [pyroi 3anpewaeT BbIHOCUTb MNPUroBOPbl O CMepPTHON
KasHW rpa>kaHnHa uHaye Kak B LeHTypuaTHbIX komuuusx). Cp. Pomp. D. 1.2. 2. 16; Cic. De
dom. 17. 43; Pro Sest. 30. 65; De rep. 1l. 36. 61.

M8 Cic. De leg. 1I. 19. 44: Ferri de singulis nisi centuriatis comitiis noluerunt. Descriptus
enim populus censu, ordinibus, aetatibus, plus adhibet ad suffragium <con>silii quam fuse in
tribus conuocatus ((3akoHbIXIITabmu) no3BOAMAM NPOBOAUTHL MPELIOdKEHUs, KacatoLLVeCs
OT/ENbHbIX ML, TOMbKO B LEHTYpUATHbIX KoMuumax. 6o Hapogd, Korga OH pacrnpefeneH Ha
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BUAHO, YTO B LEHTYpMaTHbIX KOMWLMAX BCEro Hapofa poib >XpeuoB 6biia
60nee OrpaHMYeHHOM, HEXeNn B KypuaTHbiX. OHM yXKe He MOrAM Hanpamyto
MPOTMBOCTOATL PELIeHUI0 Hapofa. TaKoW swiéos moxno 0BOCHOBATL 06LLEN
TeHAeHUMel 3TOro BPeMeHW nepexoja BMacT¥ B HapoOgHOM COBpaHWMM K ca-
MOMY HapoZy W ero npambIM NpeAcTaBuTeNsM - nnaebeickum TpubyHam,
4TO BbITEKAET, B 4aCTHOCTW, U3 cnoB AuoHucus annkapHacckoro o6 oTcyT-
CTBMM HEOBXOAMMOCTW B TPUOBYTHBLIX KOMWULMAX B OTAMYME OT KypUaTHbIX
«CaHKUMA NOHTUGUKOB 1 aBrypos» (Dionys. IX. 41. 3). KoHeYHO, LeHTypu-
aTHble KOMUUWMW 6blin LpeBHee TPMOYTHbLIX W B HWUX PO/b XKpeLoB Obina
HECKO/MbKO CUNbHEE, YeM B TPMOYTHbIX, OAHAKO W 3[eCb MHOroe 3aBuCeno oT
aKTUBHOCTU njebca Ha cobpaHuu.

OcHOBHble 3aBoeBaHWA nnebca BCe >Xe OblNM COXpaHeHbl B 3akKoHax
XIl Tabnny. Ponb HapofHOro cobpaHuWs B KOHTPOJiE 3a 3HAYMTE/NbHOW Ya-
CTbl0 CYfe6HbIX NPUroBOPOB BbLICLIMX MarucTpaToB HE TO/MLKO COXPaHu-
nacb, HO W 3HaYMTENbHO KOHKPEeTM3MpoBanacb. Peyb uaeT o npase anenns-
LU OCYX[EHHOro K HapofHOMY cobpaHuio Ha pelleHue cyaebHOro maru-
cTpata. Tak, LlMuepoH nuweT, 4TO «O [03BOJIEHWM COBepllaTb MPOBOKa-
Lo no nobomy cyne6HOMY MPUroBopy M Mo HaNoXeHUto wTpada yKasbl-
BaloT MHOrMe 3akoHbl XII Ta6auu»''®. BaxHo MOAYEpPKHYTb, YTO WHCTUTYT
npoBoKaLMn perynuposancd «MHorumu 3akoHamu XII tabnuu». AcHo, 4To
Clofla BOLNKM BCe Te MONOXeHWa 06 anennauuu, KoTopble 6bIAM YCTAHOB-
NeHbl ele nepebiMU KoHcynamu B 509 r. fo H.3. B To e Bpems, Mo Bcel
BMAMMOCTW, B 3aKOHaX OroBapuBannCb KOHKPETHbIe Cayyan MPUMEHEHUA
anennayuu,

Oco6eHHO BaXHO MNOAYEPKHYTb, 4TO MpaBo anenndyuu, T.e. BO3MOX-
HOCTb NMpuberaTtb K 3aluTe HApPOAHOro NpaBOCYAWUs, MPUMEHANOCH HE TOJb-
KO PUMCKUMW TpaxkjaHamu, HO W MHOCTpaHLamun, u faxe pabamu. Bugmumo,
B 3akoHax XII Tabnuy 6bina oTyacTV yuTeHa LpeBHAS Hopma Pomyna o npa-
Be y6exuula, a Takxe yTBepX/eHHble B 494 1. [0 H.3. TPUOYHCKNE 3aKOHbI,
nosgonsloWwme pabam umckaTb 3awuTbl y nnebeiickux TpmbyHoB. HakoHel,
OTHOLIEHWA C WHOCTpaHuaMu perynupoBanncb MeXyHapoAHbIMU [OroBo-
paMn, MHOTVEe MOMIOXEeHUSA U3 KOTOPbIX, B YaCTHOCTM M3 JIaTMHCKOro [Oro-
BOpa, Kak 0TMeuyanocb Bbile, BOWwAM B 3akoHbl XII Tabnuy. Takoil BbiBOS

OCHOBaHMKM LgH3a No COCNoBuAM U BOSpaCTaVI, Nnpu ronocosaHK npoAsnAeT 601'IbLLIyK) OCMOT-

pUTEeNbHOCTb, YeM TOrfa, KOrfja OH CO3BaH BrepemMeXkkKy no Tpubam).
"9 Cic. De leg. II. 54: ab omni iudicio poenague provocari licere indicant xii tabulae conplu-
ribus legibus.
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Nno3BONAET cfenaTb [eueMBuUpanbHad Hopma, u3naraemas U KOMMEHTUpye-
mas CanbBuaHoMm. OH NULLET CrefytoLlee:

«OfjHaKo B TOM ropofge aTu 6narofesHua npuHagnexanm He CTONbKO
NoaaM, CKoMbKo 3akoHam. Bepab paxe noctaHosnieHusa X1 tabnuy 3anpe-
Wwanu, 4yTobbl Kakoik 6bl TO HM ObINO YeNoBeK ObiN KasHeH 6e3 cyaebHOro
npurosopa. Octofa n3BecTHo, 4yto Tam (T.e. B XII Tabnunuax. - J1.K.) Benuko
6bino npeobnagaHve penuMruo3HOCTW rocnogd, rae pabam TonbKo Mo 3Tol
npuynHe BbINO NO3BOMEHO crnacatbCA 'y 60ra, Tak Kak OHW 6biNn 3alyuLLeHbl
S13bI4ECKUM NPaBOM...» 2

MTak, B 3akoHax XII Tabnuy rapaHTMpoBanocb NpaBo Ha cnpases/inBoe
cyfebHoe pelleHune, Ha 3alMTy 3aKOHa He TO/IbKO rpaxgjaHam, HO 1 BooOLLe
BCAKOMY 4enoBeky, Oyfib TO neperpuH unm gaxe pa6. CanbBMaH OAHO3Hau-
HO yKa3blBaeT Ha 10, 4To B XII Tabnuuax cyuwectsoBana cakpanbHas Hopma,
no KOTOPOW Aaxe pabbl MMenM MNpaBo MCKaTb 3awuTbl y 6ora n kotopas
3anpewana ux 6e3HakasaHHOe y6uiicTBO. W3 WMCTOYHMKOB W3BECTHO, 4TO
npaso pabos v neperpuHoB npuberatb K 3awuTe 60ros, a Takxe K 3awuTe
nnebelicknx TpMbyHOB CyLLecTBOBanN0 Kak [0, Tak M nocfe onybankoBaHWs
3akoHoB XII Tabauu®. W3 MnyTapxa Mbl 3HaeM W KOHKPeTHbIl cnyuali ans
Hayana V B. A0 H.3., KOTAa rocnofuH 6bin1 NMOABEPTHYT OCYXAeHUI0 3a younit-
cTBO cBoero paba’’’. B cBA3M C 3TUM CnegyeT BCMOMHWUTL 3HAMeHNTbIN
NPUHUMN TannoHa, T.e. PaBHOro BO3MEe34MS 3a NPUUUHEHHbIR (ur3nyecknii
ylep6, KoTopblif 6bin coxpaHeH XII Ta6nuuamun'®. Asn Tennauit, nogpo6HoO
paccmaTpuBas 3Ty [elemBMpanbHYy0 HOpMy, obpaljaeT BHUMaHWE Ha TO,
4yTO NPUHUKN TanuMoHa NPUMEHANCA B C/lyvyae HAHECeHMA YBeubs He TONbKO

rpaXaaHuHy, HO 1 BooGLLe BcAkoMy yenoseky (homo), faxe paby™®.

120 galvian. De gubernatione Dei. VIII. 5. 24: Sed in urbe ilia non tam hominum fuerunt
haec beneficia, quarr legum: interfici enim indemnatum quemcumque hominem etiam duo-
decim tabularum decreta vetuerunt. Ex quo agnoscitur, quod ma/ina illic praerogativa dominicae
religionis fiiit, ubi udeo tantum dei servis licuit evadere, quia a pagano iure defensi sunt, ne
Christianorum manibus trucidarentur.

21 Cm. 06 aTom, Hanpumep: LLITaepmaH E.M. PacueT paBoBnajentuecknx OTHOLLEHWI B
pumckoii pecnybnunke. M., 1964. C. 167-168; KodaHos JI.JI. O6s3aTenbCTBEHHOE NPago...
C.133.

22pJyt. Marc. Cor. 24: A cnyuunoch Criefyolliee: KTO-TO, NepeAas CBOEropata Apyrim

pabam, npukasan nporHaTb ero nof 6uyamm yepes opym, a 3aTem ymepTBATH.. 25. 1:
NTak, ¢ cornacusa >KpeLoB X03sauH paba 6bin npegaH cygy...

12 ex XII tab. VII1. 2-3.

24 Gell. XX. 1. 32: Sed iniurias atrociores, ut de osse fracto, non liberis modo, uerum
etiam seruis factas inpensiore damno uindicauerunt, quibusdam autem iniuriis talionem quo-

-
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Takum 06pa3om, B KOMNeTeHLUMU HApOLHOro cobpaHns oKasanucb npak-
TUYECKN BCE BWAbI YrONOBHbLIX NY6ANYHBIX MPOLECCOB O MPaBOHAPYLUEHUAX
KakK 4acTHOro, Tak u ny6nmyHoro xapaktepa. KoHe4YHo, 370 He 03HayaeT, YTo
BO BCEX Cflyyasx Hapoj caM MNpOBOAWA paccnefoBaHWe M r0n0coBan Mo
npeanoXeHHOMY npuroeopy. [ns Takmx (YHKUWIA CylecTBOBanu yronaos-
Hble KBECTOpbl, CyAe6Hble KOMMernu LeLemMBmMpoB U LeHTYMBUPOB, AeATeNb-
HOCTb KOTOPbIX, Kak Obln0 NOKa3aHO Bbilwe, 6Obina pernameHTUpoBaHa fe-
LleMBMpanbHbIM CBOAOM. [MepBOCTEMEHHYI0 BaXHOCTb MMeeT TOT (hakT, uTo
camo paccnefoBaHue, BblHECEHME MPUToBOpPa U KasHb COBEPLUANWNCL B MpU-
CYTCTBMM Hapofa U ¢ ero ogobpenms. Mo Bcelt BUgMMOCTU, MWL B Hanbo-
Nee BaXHbIX CyAe6GHbIX Aenax, CBA3aHHbIX C MpecTynneHneM MNpoTUB rocy-
fapcTea, NPOTMB BENMYMSA BCErO PUMCKOrO Hapofa, LeHTypuaTHble KOMUL MK
0653aHbl 6bIIM BbIHECTW CBOe pelleHMe. TakK 6Obino, Hanpumep, B cryyae
NpUMeHeHNa [eLeMBMpanbHOro 3akoHa 0 npegaTenscTee'?. HekoTopble
yuyeHble monaratoT, 4to B XII Tabauuax 6bin KaKk MUHUMYM Lenblid pasgen
3aKOHOB 0 BENMYMM PUMCKOFO Hapoga (maiestas)?®. 3To BRosHE BO3MOXHO,
TaK Kak HekoTopble M3 MOA06HOr0 poja 3akOHOB 6blM MPUHATHLI elle nep-
BbIMW KOHCY/NaMu, Hanpuvmep 3aKOH O CTPeM/IeHMU K Lapckoi Bnactu. Of-
Hako, N0 MHeHuto b. CaHTanwuuu, B apxanyeckuvi nepuoj Takue NpecTyn-
neHus Bxogmnu B noHatue perduellio - «rocynapCTBeHHas M3MeHa» W NULLb
nosjHee BOWW B 6onee o6liee NOHATME crimen maiestatis™®’. Kak 6bl TO HU
6blN0, rocyfapCTBEHHble MNPECTYMAeHWs paccMaTpuBaiuCb Ha HapOAHbIX
cobpaHunaX W WMMEHHO Hapoj YTBepXpJan npurosop Ccyfe6HON Konnermu
LYyMBMpPOB. B oCTanbHbIX cnyyasax anennauus cpabatbiBana rnaBHbIM o6pa-
30M TOrga, Korga numb6o nnebedckne TpubyHbl, NGO caM Hapojd BHWUMAan
ronocy OCYXAEHHOro 1 BCTaBan Ha ero 3awuty. Takum o06pa3om, npaso
anennsuunM u BblHeCeHMe CyAe6HbIX NPUTOBOPOB B HAPOLHbIX CO6paHuAX He
peann30BbIBaNMCL aBTOMATWYECKW, BHE 3aBUCMMOCTM OT peakuuu macc.
3pecb Hanbonee BaXKHYHO PO/b Urpan UMEHHO My6AUYHbLIA XapakTep cyaeb-

que adposuerunt (Ho 6onee cepbe3Hble MpaBOHAPYLUEHUS, HampuMep MepenoM KOCTW He
TONbKO Yy CBOGOAHOTO, HO W ypaba, OHW HakasblBanW ropasfo 6onee 3HaUMTENbHbIM Hakasa-
HWeM, Befb B OTHOLUEHWM HEKOTOPbIX Takux NpPaBOHApYLUEHW A OHW MPUMEHSAM U NPUHLMN
TaauoHa).

2Marc. D. 48. 4. 3: Lex XII tab. iubet eum, qui hostem concitauerit quiue ciuem hosti tra-
diderit, capite puniri (3akoH XIl Ta6nuy noBenesaeT npefasaTh CMEPTHON KasHWM TOro, KTO
nofCTpeKaeT Bpara MAM npefaeT Bpary pUMCKOrO rpaykiaHuHa).

"% valerianiL. Leggi delle XII Tavole. Firenze, 1839. P. 190-215.

**7 santaluciaB. Op. cit. P. 72.
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HOro npouecca, NO3TOMY CTeneHb yyacTus Hapoda B CyfiebHbIX npoueccax
BCerja 3aBucena OT COLManbHOW aKTWBHOCTM Hapoda W ero npefcTaBuTenei.

MoaBoas MTOr pacCMOTPEHUI0 CyfebHbIX (YHKLUWIA HapofHOro cobpa-
HUA, crnefyeTt nog4vepkHyTb, uto B XII Tabnuuax BMoOAHe OTYETNIMBO NpoO-
cnexusaeTtca pasfiefieHne Bcex cyfebHbIX MCKOB Ha iudicia publica u iudicia
privata. Kak oTmeuyanocb B nepBoOi rnaee, 370 pasgeneHue 6bl10 BBefEHO
ewe Cepsuem Tynnuem. 3aTeM, nocne yctaHoBneHus Pecnybnuku, Komne-

TeHuus iudicia publica 6bina 3akpenneHa 3a HapoAHbIM cob6paHuem, a 3a @

cyae6HbIMU MarucTpatamum 6bi1M OCTaBMEHbl NUWbL 4YacTHble ucku (iudicia
privata). COOTBETCTBEHHO BOMPOCbI KOH(MCKALUM UMYLLECTBA U CMEPTHOIA
KasHW OKas3anucb B WCKOUYNTENbHOM BeAEeHMU HapogHOro cobpaHus, a rpa-

XAaaHCKune Lqua(prle NCKK, He npesblilWakoWme onpeaeneHHoro Makcu- B

ManbHOro pasmepa wrpada, 6biAM B BeLeHUN KOHCYNOB. Ty cUCTeMy Aene-
HusA Ha iudicia publica u iudicia privata 3akoHbl XII Tabnuy 3akpenunm Ha
[ONrve Beka.

3.2.3. BblgeneHne 0CHOBHbIX 3/1IEMEHTOB CYA0MNPOM3BOACTBA,
06LeCTBEHHOI COBCTBEHHOCTM U HaNOroo6/10XXeHUS
n3 chepbl cakpanbHOro npasa

B nepBoii rnaBe yxe o6palianocb BHWMaHWe Ha TO, YTO NOCPEACTBOM
pernameHTaunm CUCTEMbl >XEPTBOMPUHOLUEHWIA B apxanyecKOM PUMCKOM
00LLecTBe perynmpoBannchb camble pasHoo6pasHble couunanbHble U NpaBoBble
WUHCTUTYTbI. 3TO U cucTemMa CyAonpon3BOACTBA C ee 0COBEHHOCTAMU cakpa-
MEHTaNbHOI0 UCKa, W CUCTeMa CakpaibHbIX CaHKLMWIA sacer esto, M TakK Ha3bl-
BaeMble vota nuncupata, CBA3aHHble Kak C CMCTEMOI Hanoroo6/0XeHns, Tak |
N C CUCTEMOI rocyAapCTBEHHbIX OTKYMOB. BCe 3TV MHCTUTYTbI HaWAW CBOe
oTpaxeHue 1 B 3akoHax XII Ta6bnuu, BobpaBWIMX B cebs, Kak y)e oTMeva-
NOCb BblllE, BCe UM NOYTU BCe 0OblYau W 3aKOHbI Lapckoro nepuoga. Of-
HaKo Heo6XO0AMMO OTMETUTb HEKOTOPYI WX TpaHcopmauuio B CTOPOHY
OTAENEHNA YNCTO PENUTUO3HBLIX WHCTUTYTOB OT HOPUAUYECKUX. DTy nocre-
MEHHYI0 3BOMIOLMI0O MOXHO MNPOCNefUTb Ha OTAeNbHbIX MPaBOBbIX HOPMAX |
[eLeMBMpanbHOro CBofa.

3.2.3.1. lus iurandum u legis actio sacramento

HauHeM c faHHbIX LiMuepoHa, KOTOpbIA cO06LLaeT 0 TOM, UTO B CBOJ 3a-|
koHoB XII Ta6nuy, BXoguna HopMa 0 KNATBE U KASTBOMPECTYN/IEHNU:

«Hawu npegku noxenanu, utoGbl AN CKPEM/IEHWs YeCTHOIO C/0Ba He|
6bI0 y3 60Miee MPOYHBIX, YeM KNSATBa, 3TO OTMeYatoT 3akoHbl B Xl Tabnu-
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Lax... BbIHOCUBLUWME HACYET KNATBbI MPUroBOpblI 60Nee CypoBble, YeM HacyeT
yero 6bl TO HU 6bIN0 APYroro»'.

B nepBoii rnaBe Mbl yXe paccMaTpuBann cakpaibHblli XapakTep HOpM,
CBA3AHHbIX C KNATBOW iusiurandum, B mepuog uapeir. Mo Bceid BUgMmocTy,
60/1blWAana YacTb 3TUX LAPCKUX HOPM O KNATBE W KNATBOMPECTYMHMKax Oblia
3aukcupoBaHa n B XII Tabnuuax. Mo KpaiiHell Mepe, U3 MPUBEAEHHbIX
Bbille CnoB LiMuepoHa o4eBWAHO, 4TO B [eLemMBMpanbHOM CBOJe WMeENcs
uenbiii psg 3akoHoB (leges), pernamMeHTMPOBaBLUMX WHCTUTYT iusiurandum.
Mpuyem, no cnosam LinuepoHa, 3TW 3aKOHbl MMenun Hanbonee CypoBble
caHkuun. CnepyeT OCTAaHOBMTLCA Ha XapakTepe CaHKUWid, MpegyCcMOTPeH-
HbiX 3akoHamu XII Tabnuy 3a HapyleHue KNATBbl. UT06bI NOHATL XapakTep
umeHHo Hopm XII Tabnuy 0 HakasaHWu KNATBONPecTynHuKa (no LinuepoHy
(De leg. Il. 22), 60Xbs Kapa - CMepTb, YeNoBeYeCcKas - No3op), Heob6xoANMOo

BCMOMHUTL cnoBa Asna lennusg o Tom, uto 3akoHbl XII Tabnuy obpekanu
129
HECOCTOATENbHOIO AO/MKHWKA Ha CMepPTb MMEHHO 3a HapylleHWe KNATBbI

Boobule BcAKoe nxecBuietenbcTBO 3akoHbl Xl Tabnuy HakasbiBanu
CMepTHOW Ka3Hblo, cbpacbiBaHMeM KNATBOMPecTyNHWKa ¢ Tapneickoi cka-
nbl (X1 tab. VI 23 = Gell. XX. 1. 53). CakpanbHblii XxapaKTep 3TOW CaHK-
UMM MO3BONAET PackpbiTb KOMMeHTapuii ceBao-AKpOHa K WMCNONAb30BaH-
HoMy [opauvem TEPMUHY «/KEeCBUAETENbCTBYIOLLNE KNATBOMPECTYMHUKNY
(intestabiles periuri), KoTopbIii coobuiaeT cnegytoLlee:

«Hecnoco6Hble 6blTb CBUAETENAMMW KNATBOMPECTYMHUKW. Tak HasblBa-
NUCb Kak 6bl NMOCBALEHHbIe 60ram, TO eCTb OOpeyveHHble TOMY OO0XecTBYy,
KOTOPbIM OHW noknanucb. Cnosom intestabiles HasbiBanuch Te, cBUAETENb-

28 X1 tab. fr. 6 = Cic. De off. 1ll. 31. 11I: Nullum - uinculum ad adstringendam fidem
iureiurando maiores artius esse uoluerunt, id indicant leges in XII tabulis... qui nulla de re dili-
gentius quam de iure iurando iudicabant.

2 | ex XII tab. 1. 6 = Gell. XX. 1. 48-52: Sed earn capitis poenam sanciendae, sicut dixi,
fidei gratia horrificam atrocitatis ostentu nouisque terroribus metuendam reddiderunt. Nam si
plures forent quibus reus esset iudicatus, secare, si uellent, atque partiri corpus addicti sibi homi-
nis permiserunt. Et quidem uerba ipsa legis dicam, ne existimes inuidiam me ipsam forte for-
midare «tertiis nvndinis partis secanto. si plvs minvsve secvervnt, se fravde
esto» (HO, Kak fiy>ke cKasan, OHW pagn HepyLUMMOCTW cakpanbHOW KNSTBbl BBEAM 3TY
CMEPTHYIO KasHb, Y>KacaBLUyl0 NpOsBNeHneM HebbiBanoii cypoBocTu. W60 B cnyyae, ecnm
OTBETUMK OblN MPUCY>KAEH OfHOBPEMEHHO HECKOMbKUM KpeauTopam,  (Aeuemsupbl) Mo-
3BOMMAM UM, €CNW 3aXOTAT, PyOUTb MPUCY>KAEHHOr0 UM AOMKHUKA HA 4YacTu WU JAeUTb
Teno Me>kay coboii. Anpueedy W cam TeKCT 3akoHa, [fabbl Tbl He cuen nouvemy-Hubyp,
4TO A M3 00A3HM Ccrnasa onacawcb 3TO cAenaTb: B TPETWUIA BA3APHbBIV [EHb MYCTb
OCYXXAEHHOIO PYBAT HA UACTW. EC/AM OTCEKYT BOJIbLUE WAW MEHBLUE, TO MYCTb 3TO
HE BYJAET BMEHEHO UM B BUHY).
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CTBO KOTOPbLIX HE UMeNo cunbl. Sacer - no aHTudpacucy ™, npoknaTeiii nau
LOMKEHCTBYOWMIA 6bITb MPOKNATBIM, W 3TO (YCTAHOBAEHO) MO 3aKoHam
X1l ta6anu»*3,

Takum 06pa3om, 04eBMAHO, YTO Mof 60Xxbei kapoit X1 Tabnauy noHuma-
NN UMEHHO YeNnoBeYveCKOoe XepTBOMPUHOLLIEHME. YTO KacaeTcs ynoTpebreH-
Horo LunuepoHom TepmuHa infamia Kak (hopmbl HakasaHus KnaTBOnpecTyn-
HUKa CO CTOPOHbI CMEPTHbLIX, TO XOPOLWIO W3BECTHO, YTO WMMEHHO infamia
Nwana rpaxgjaHuHa npaea ObiTb cBMAeTeNeMm, T.e. fAenana ero intestabilis.
VimeHHO 06 3TomM u roBopuT [lceBno-AKpoH. CornacHo e YnbnuaHy
(D. 28. 1. 18. 1), intestabilitas o3Hayana gnsa KNATBONPeCTYNHUKA eLle W
NUILEHVEe MpaBa OCTaBUTbL Mocne cebs 3aBelwaHne UNn NPUHATbL HACNefCcTBo.
CnepoBaTenibHO, elle U B Knaccuyeckom npase intestabilitas o3Havana noyutu
MOSIHOE MUCK/IIOYEHWE KNATBOMPECTYMHWKA W ero UMmyLlecTBa W3 rpaxiaH-
CKOro o6opota. B 60nee paHHIO 3MOXy 3TO MMYLLECTBO, MO BCEA BUAUMO-
CTW, KOH(MCKOBbIBANOCH.

Ocobyto ponb knsTBa iusiurandum urpana B fierncakunMoHHoOM ucke legis
actio sacramento®®, koTopslif, Kak 6bI10 NOKasaHO B Nepsoii rnase, ocylLe-
cTBnAnca B opme ob6ellaHUs XepTBoNpuHoweHus. PecT 06bACHAET CBA3b
sacramentum c KNATBONM B CRefyloWMX CNOBax:

«OTTOro roBOpPMUTCH, 4TO WMCK BeAeTCs MOCPeACTBOM sacramentum, uTo
BBOAMTCA OH MOCPeACTBOM MOCBALEHUS cebs Goram (CnoBamu) KAATBbI» S,

YdyeHble [aBHO o06paTunM BHUMaHMe Ha TO, 4TO MCK legis actio
sacramento 6bin 06Lero xapakrepa, T.e. 415 pa3bopa NCKOB U CyfebHbIX aen
kak my6anunoro (iudicia publica), Tak n uyacTHoro xapaktepa'®. [eficteu-

3% 31T rpeveckuii TepMUH O3HAYaN MCMONL30BAHME CMIOB XOPOLLETO 3HAYEHMS Ha MecTe
[YPHBIX CNOB.

131 pseudacr. Schol. in Horat. serm. 2. 3. 181: Intestabiles periuri. Sic dicebantur tamguam
sacri, hoc est obnoxii ei numini, per quod iurauerant. Intestabiles appellabantur, quorum testimo-
nium non ualebat. Sacer. Execrabilis uel execrandus kata avr’-bpacTiv et hoc secundum duo-
decim tabulas.

2 Gai. Inst. IV. 13: Sacramenti actio generalis erat: de quibus enim rebus ut aliter ageretur
lege cautum non erat, de his sacramento agebatur: eaque actio perinde periculora erat falsiloquo
propter iusiurandum... (CakpameHTanbHasa opma Obina o6Lieto (opmolo  (anspaspeLueHns
pa3Hoo6pasHeiiluMx cnopos); Te fiena, OTHOCMTENbHO KOTOPbIX 3aKOH He onpedensn cneuu-
anbHON MCKOBOV (hOpMynbl, MPOM3BOANANCL B CakpaMeHTanbHOW chopme. [Mpe>kae 3TOT MCK
BCNEACTBME KNATBEHHOrO 06eLaHns NpeacTasnsn ONacHOCTb BbICKa3bIBAIOLEMY Henpasgy..)

133 Fest. P. 466 L.: Sacramento dicitur, quod <iurisiurandi sacratio>ne interposita, actum
<est>... Cp. Paul. Diac. P. 467 L.

34 CorbinoA. La struttura dell'affermazione «in rem» contenziosa nelYagere sacramento//
Studi in onore di C. Sanfilippo. VII. Milano, 1987. P. 139-163; SantoroR. Op. cit. P. 475 ss.
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TenbHO, Monnbuii ykasbiBaeT, YTO KNATBEHHble 0643aTeNbCTBA COBEPLUANNCH
He TO/IbKO YacTHbIMW NULaMW, HO W MarmucTpatamyv B OTHOLIEHWUU O6LlecT-
BeHHoM cobcTBeHHOCTM™®, COoOTBETCTBEHHO AawWmii KNSTBY MarucTpar vam
YyacTHOe nuuo obpekanu cebsa cnoBamMu KNATBbI B XXepPTBY 60ram B cnyyae
HeucnonHeHns obfsatenscTBa. TO ecTb HapylleHue Takoro o6a3aTenbCcTBa
TpeboBaso UCKYNUTENbHOTO XepTBONPUHOLWEHUA. VIMEHHO TaK MOHMMaeTcs
B MUCTOYHMKAX NepBOHayanbHOe 3HayeHuWe sacramentum. OfHaKo B 3akoHax
X1l Tabnuy, HenocpefcTBEHHAA CBA3b (DOPMbl UCKA C XepTBOMPUHOLIEHUEM
YK€ HauMHaeT MOCTeNneHHO yTpaumBaTbcA. Tak, ail nuwet, 4To 3aKOHbI
X1l Tabauy ycTaHOBUAM [eHeXHYlo dopmy 3anora B atoM ncke™®. Te xe
CBEefleHNA 0 AeHeXHoM (opme 3anora B cakpaMeHTa/lbHOM WCKE Mbl Haxo-
aum y decta', koTopbiil, BAPOUEM, yKa3biBaeT U Ha MPOUCXOXAEHNE 3TOFO
3anora OT >XePTBOMPUHOLLIEHWSA, U Ha TO, YTO AIeHbIY 3TU NOCTynanu MoOHTU-
huky. Kak M3BeCTHO, BMnepBble [eHexHas (opma 3anora B uUcke legis actio
sacramento 6blna yCTaHOBEHa 3aKOHOM ATepHuUA-Tapnes B 454 1. o H.3.**®

Y Polyb. VI. 56. 13-15: 13. MM0OTOMYy-TOY 3NMHOB... NIOAM, BeAaroLLMe 06LIECTBEHHOE

[OCTOSHWE, HECMOCOOHbI WUCMONHUTL [aHHOe 0653aTeNbCTBO... XOTA 6bl NP 3TOM 6bINO
fecaTb nopyusTeneid... 14. HanpoTws, ypumasH 06s3aTenbCcTBO AOCTATO4YHO Obecneyvsa-
eTCA BEPHOCTbLIO KNATBE, [JadKe eci MarucTpaTbl U NOCAbl UMENU B CBOEM PAaCMopPSXKEHUN
6onblive cymmbl.  15. ToToM, ecnny nNpounx HapofoBPefKU YeCTHble NI0AN, ANA KOTOpbIX
06LLeCTBEHHOE [OCTOSIHNE HEMPUKOCHOBEHHO, TO Y PUMASH, HA0B0POT, pedku ciydyau u3o6am-
YEeHUS B XMLLIEHUN.

% Gai. Inst. IV. 14: Poena autem sacramenti aut quingenaria erat aut quinquagenaria. nam
de rebus mille aeris plurisue quingentis assibus, de minoris uero quinquaginta assibus sacra-
mento contendebatur; nam ita lege XIl tabularum cautum erat (CakpameHTabHbI WTpad
cocToan um u3 500 accos, uam u3 50. Mo uckam B ThicAuy 1 6onee accos B3bickmBanoch 500
accos, Mo WCKaM A0 ThiCAYM accoB - 50 accoB; Takoii pasMep cakpameHTaNbHO! CyMMbl 6bin
onpegeneH B 3akoHe Xl Tab6nuw).

¥7Fest. P. 468 L. (cM. TekcT Bbllwe, B 1. 1). Cp. Varro. L. L. 5. 180: Si es<t> ea pecinia,
quae in iudicium venit in litibus, sacramentum a sacro; qui petebat et qui infitiabatur, de aliis
rebus ut<e>rque quingenos aeris ad pont<ific>em deponebant, de aliis rebus item certo alio
legitimo numero actum; qui iudicio vicerat, suum sacramentum e sacro auferebat, victi ad aerar-
ium redibat (Ecnn 3T0 me AeHbri, KOTOPble MPUHOCAT B Cy4 AN TAXKObl, TO OHU Ha3blBAOT-
cs sacramentum OT CfoBa «>KePTBOMPUHOLLEHWE». WCTel W OTBETUMK OTAAOT MOHTUDMKY
Ka>Kablii B 0gHUX fenax no 500mMedHbIx: (accos), B Apyrux fenax OHW COBepLUanM TO >Ke camoe
C [pyroii cymMmmoii, OnpefieneHHoii 3akoHoM. TOT, KTO Ofiep>KuBan B Cyfe Bepx, YHOCUN U3 Xpama
CBOW sacramentum, a sacramentum nOGeXKAEHHOTO MocTynan B 3apapuit).

1% Cic. De leg. II. 60: Gratamque etiam illam legem quarto cicrciter et quinquagesimo anno
Post primos consules de multa et sacramento Sp. Tarpeius et A. Aternius consules comitiis
centuriatis tulerunt. Annis postea viginti ex eo, quod L. Papirius P. Pinarius censores multis
dicendis vim armentorum a privatis in publicum averterant, Irvis aestumatio pecudum in multa
lege C. Iulii P. Papirii consulum constituta est (fanee, koHcynbl Cnypuii Tapneid nAsn ATepHuii
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T.e. NULWb 3a TpW rofa fo eeBegeHusa 3akoHoB XII Ttabnuy. Mpuyem LuuepoH,
ynomuHas 06 3TOM 3aKOHe, MOAYEPKMBAET, YTO OH OblN BLITOLEH Hapoay,
BMAMMO, MO TOW MpUYMHE, YTO BbIBOAWN CaKpaMeHTaNbHbIA wWTpad n3-nog
NMPAMOro KOHTPOAA NMaTpuLMaHCKOro Xpeyectsa. Befb fileHbrn B oTanume oT
CKOTa Y>K& MOrv UATWU He TONbKO Ha XEPTBOMPUHOLIEHUE, HO W Ha apyrue
Lienn, He CBA3aHHble C AeATeNbHOCTbIO NMOHTU(WKOB. Takum obpasom, fe-
LleMBMpanbHOe 3aKOHOAATeNbCTBO [EeMOHCTPMpYeT B 3TOM HOpPMe nepBble
larn B CTOPOHY OTAeNeHUs CUCTEMbl rpasa M CYfL0NPON3BOACTBA OT Xpeye-
CKOro npasa, ius ot fas.

3akoHamu XII Tabnuy 6bln yCTaHOBAEH U ewWe OAWH HOBbIA MPUHLUN
CY[OMpOM3BOACTBA B CaKpaMeHTaNbHOM MCKe, KOTOPbI/ MO MpaBy paccmart-
pvBaeTCA COBPEMEHHLIMW HOPUCTAMU KakK OAWH U3 (YHAAMEHTaNbHbIX WH-
CTUTYTOB PUMCKOro npasa. Peyb MAET O 3HAMEHUTOM NpuUHLUUMe BGnaronpu-
ATCTBOBaHWUA cBoboge - favor libertatis. Mail onucbiBaeT 3TOT MpUHUUN B
cnefyoWwmnx cnosax:

«Ho ecnv BO3HMKaN cnop no fenam cBo60ofbl YeNnoBeKa, TO TOT XK 3aKOH
onpefenan B Nonb3y, KOHEYHO, CBOGOAbLI M B WHTepecax TeX, KOTopble 3a-
Wwuuany npasa AaHHOro nuua, 4tobbl 3aknafgHas Cymma He npesbllana
50 accos, X0T# 6bl LeHa YenoBeka 6blna camas GonbLas»°,

HekoTopble COBPEMEHHbIE HOPUCTLI OWKWBOYHO MonaralT, YTo B 3aKoHax
X1l Tabnuy ponb npuHuuna favor libertatis 6blna BecbMa orpaHuyeHa wu
HOCWMNa XapaKTep NNLb TeXHUYECKOW mpoueccyanbHoii Hopmbl™. [eiicTeu-

npuéauanTensHO Ha 54-M rofly nocne nepBoro KOHCYNbCTBA MPOBEUM B LEHTYPUATHBLIX KOMU-
LMAX YIOAHbIA Hapody 3aKOH O AEHEeXKHOI MeHe U cakpameHTanbHOM ucke. 20 neT cnycTA
BBMAY TOr0, 4TO LieH3opbl Jlyuuii Manupuii u My6anii MuHapuii HasHayeHeM NeHn OTHAMM Y
YaCTHbIX ML, MHOFO KPYNHOro CKOTa W nepefayn ero B CO6CTBEHHOCTb rocyapcTsa, 3aKo-
HOM KoHcynos as HOmua u My6aua Manupus 6bina ycTaHoBneHa felleBas OLeHKa cKoTa npu
Hano>keHun nexn) (nep. B.O. MopeHwrTeiiHa). Cp. Gell. XI. 1. 2: Idcirco postea lege Atemia
constituti sunt in oves “ngulas aeris deni, in boves aeris centeni (BnocneacTBMM NO 3aKOHY
ATepHMs HasHayeHo Oblvo 3a kaxkayto osuy no 10 accos, 3a 6bikoB - No 100 accos).

%% Gai. Inst. IV. 14 (at) si de libertafe hominis controuersia erat, etsi pretiosissimus homo
esset, tamen ut L assibus sacramento contenderetur, eadem lege cautum est fai/ore scilicet liber-
tatis, ne owerarentur adsertores. ;

M“0Albertario. Schiavitu e favor libertatis. Bull. N 33 (1923). P. 55-65; Imbert. Favor lib-
ertatis // RH. N 27. 4 ser. 1949. P. 274-280; Castello. Notae in tema difavor libertatis Il
SDHI. N 22. 1956. P. 348-361; ldem. Humanitas e favor libertatis Il Sodalitas Guarino. V.
Napoli, 1984. P. 2175-2189; Paff. Ein Beitrag zur Leher vom favor libertatis. 1894. NHTepec-
Hblli 0630p nNpobnembl caenan npod. A. Bake B foknage «llfavor libertatis» Ha MexpayHa-
POAHOI KOH(epeHLMN «MpaBo 1 06LLECTBO B aHTUYHOM Pume: Hacnepme onbiTa» B CoBepa-
10 (UTanus) 3-11 ceHTa6bpa 1999 r.

S.2. Copgep>kaHue 3akoHosXIl Tabnumy

TenbHo, lMaii roBopuT Nnwb 06 yCTaHOBAEHWW MUHMMaNbHOrO pasmepa ca-
KpameHTanbHOro wrpaga B cnyyae cygebHoro crnopa o csoboge. OfHako y
NnBus unmeeTcs 3amevaTenibHOe onucaHue cyfe6Horo npouecca Annua
KnaBgus peuemBmpa Haj BepruHueid, rae Takke peyb MAeT O NpuHumne
favor libertatis (Liv. Ill. 45. 1-2). B gaHHOM cfiyyae peyb uAeT 06 WHOIA
(hOpMe NEerncakuMoOHHOro MUCKa - MOCPESCTBOM HANOXeHUs pyku (manus
iniectio). Mexpay npouum, 3gecb JIMBMIA yMOMUHaET ewe O0fHYy Mpoueccy-
anbHyto Hopmy XII Tabnuy o favor libertatis, cornacHo kKoTopoii geByLika, 0O
cBOGOJHOM cTaTyce KOTOPOW BefeTcs cyAebHblli cnop, A0 BbIHECEHUA Npu-
rosopa fjo/XkHa ocTaBaThcA Ha csoBoge™!. CornacHo Tomy xe JIMBuIO, B
X1l Tabnnyax roBopuaock, YTo BCAKWUI MOXeT 3aKOHHO OTCTauBaTb cBo6ogy
[pyroro, Ho cBo60ofy MOABMACTHON A0YepuM MOXeT OTcTamBaTb TONbKO ee
otey (Liv. Ill. 45. 2). fNanee, JluBunii ykasbisaeT, uto npuHuun favor libertatis
noAfepXuBancs npaBoM 06BMHAEMOro Ha 3aluTy nnebeickux TpubyHOB W
Ha anennsuuio K Hapogy (Liv. Ill. 45. 8). [eiAcTBMTENbHO, MO ONUCAHUIO
NnBus BUAHO, 4YTO Hapogd He 6bl1 NPOCTbIM MONYanuBLIM HabnwogaTenem 3a
cyfebHbIM npoueccom Hag BepruHueil, HO BAWMAN Ha pelleHWe CyAbW CBOUM
ofiobpeHmem unm HeogobpeHvem. Takum 06pa3om, XOTHA yKa3aHHble HOPMbI
M HOCUAM MpoLeccyanbHbli XapakTep, Of4HaKo WX uenb 6bina ropasfo Liu-
pe - NocTaBWTb NOJA KOHTPONib Hapoda fesTeNbHOCTb Cyfeil B genax O CBO-
6ofile U rpaxfaHckom cTaTyce BOOOLLE.

Mpuuyun favor libertatis He 6bln1 abCcONOTHBIM HOBOBBEAEHUEM
XIl Tabnuy. MomnoHwnii ykasbiBaeT, 4To Annuii KnaBauin geuemeup «ne-
peHec 3ToT 3akoH B XIl Tabnuy w3 gpeBHero npaea». [eACTBUTENbHO,
cOrnacHo nereHge, ewe Pomyn ocHoBan B Pume xpam-ybexuiie, 3awiu-
watouee pabos ot 6e33akoHuma (Dionys. Il. 15. 4; Liv. I. 8. 5). MomnoHwui
e yKasblBaeT, 4TO MpuHUMN 6naronpuaTcTBOBaHWMA cBob6ode 6bin ycTa-
HOBMEH W NepBbIM KOHcynom Bpytom™? OpHako cnegyeT OTMeTUTb, 4TO

M1 Liv. 111. 44. 12: lege ab ipso lata uindicias det secundum libertatem, neu patiatur uir-
ginem adultam famae prius quam libertatis periculum adire (BepruHuio »<e Ha OCHOBaHWW
3aKOHa, BHECEHHOr0 camum AnnueM, cnefyeT BPeMEHHO OCTaBWTb Ha CcBOGOAe, 4YTOObI B3poOC-
nas Aesuua He 6Gblna obecuelleHa npedkfe, Yem NUWMTCA CBO6GOAbI).

“2pomp. D. 1.2. 2. 24: utpote cum Brutus, qui primus Romae consul fuit, uindicias se-
cundum libertatem dixisset in persona Uindicis Uitelliorum serui, qui proditionis coniura-
tionem indicio suo detexerat (Beab Hekorga bpyT, KOTOpbI/A Gbin NepBbIM KOHCYNOM PuMa, B
COOTBETCTBUM C (NPUHLMNOM) CBOGOAbI YAOBNETBOPIO CyAebHble NpUTA3aHWA Ha ero (cobeT-
BEHHYI0) NMYHOCTb BuHamuwsa, paba BuTennves, KOTOpbIA CBOMM [OHOCOM PAcKpbiN 3aroBop
M3MEHbI).
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B 3akoHax XII Tabnuy 3ToT NpuHUMN nofnyymn 6onee MofHOe pasBuUTuUe
He B pPenurnosHoil Gopme, a UMEHHO B CMCTEMe CYOMPOM3BOACTBA LU-
BWNbHOrO npasa.

B cBA3M c paccmoTpeHuem wucka legis actio sacramento HECKO/bKO
CNoB cnefyeT ckasaTb 0 pa3BuTuum B XII Tabnuuax Tako kateropuu, Kak
LleHa Beln, KOTOpas TecHO CBAi3aHa C TaKOW BaXHOW kaTeropueid, Kak
co6CTBEHHOCTL. [Mpexe BCero 3To BbIpa3uiiocb B CaMOM MpuHLMNe 061-
3aTeNlbHON [EHeXHOW OleHKM ocnapuBaeMoil B cyde Bewwu. KoHeuHo,
OLleHKa MMmyLLecTBa 6Oblna ycTaHOBNEHA, COrNacHo Tpaguuun, eue B VI B.
[0 H.3. ueH3oBol pecopmoit Cepsus Tynnus, ogHaKo efBa Nin 3Ta OLEH-
Ka M3HayanbHO NPOW3BOAWMNACH B [EHEXHOM ucuucneHmn. B camoii xe
CYTW cakKpaMeHTanbHOro wrpada 3anoXeHa WMeHHO [eHeXHas OLUeHKa
BELWM, B MPOTUBHOM C/ly4yae HeBO3MOXEH 6bl1 Obl NPUHLMN YCTaHOB/E-
HUA Pa3NNYHbIX CaKpaMeHTaNbHbIX CYMM ANs Belwelf AeleBne W JOPOXe
TbICAYM accoB. BaxHo OTMeTUTb, 4TO, cornacHo lakw, npeamMeTom ucka
legis actio sacramento morna 6biTb 1 3emns'*®, cnegosaTenbHo, B 3noxy
[JeueMBUPOB 4YacTb 3eMeNbHOro (oHAa yXXe 6blna NPefMeTOM YacCTHbIX
CAenok.

Ocob6yl0 BaXHOCTb B MfaHe pa3sBUTUA NpefCTaBNeHW APeBHUX O Ya-
CTHOW COGCTBEHHOCTM MMeeT 3HaMeHWTas (opMyna apxauyeckoro BWH-
OWKALMOHHOIO wucka. Peuyb MAeT O TOPXECTBEHHON dopmyne puTyana
BUHAMKALWMK, KOTOpasa B M3NoxXeHun [as 3Byuyut Tak: «d YTBEPKIAHO,
4uTo 3TOT PAB Mot no MPABY KBUPUTOB»". Kak cnpaBegnuso oTmeuaeT
oTeyecTBeHHbI pomaHucT B.A. CaBenbeB, BblpaXeHMe meum esse Kak
onucaTeNbHOe BbipaXeHUWe npaBa COGCTBEHHOCTM Obl0  CBOWCTBEHHO
pYMCKOMY nNpaBy B Mepuoj, Korga MOHATME 4acTHOW cOo6CTBEHHOCTH
HaxoAWNOCh ellle B 3a4aTOYHOM cocTosHMM'*>. Boo6lie, ANs apxamyecko-
ro pUMCKOro npaBa 3MoXu AeLeMBUpPOB 6bl10 CBOWCTBEHHO 0603HayYeHue

" Gai. Inst. IV. 17: similiter si de fundo uel de aedibus siue de hereditate controuersia

erat, pars aliqua inde sumebatur et in ius adferebatur et in earn partem perinde atque in
totam rem praesentem fiebat uindicatio, uelut ex fundo gleba sumebatur et ex aedibus
tegula (PaBHbIM 06pasoM ecnn cnop el OTHOCUTENbHO 3eMAW, 3[aHWs W4M HaCneAcTBa,
TO 6pam yaCcTb CEro U MPUHOCUAM B CyA M Had 3TOW 4YaCTbio MPOMCXOAMNA BUHAWKALMS,
Kak ecnm 6bl HamMUO 6bln BeCb CMOPHbIA MpeAMeT; W3 3eMan, Hampumep, 6Gpann Mbiby ee,
13 Joma - uYepenuuy).

4 Gai. Inst. IV. 16: HYNC EGO HOMNEM EX IVRE QVRIUVM MEVM ESSE AIO. Cp. Cic. Pro

Mur. 12. 26.
%5 Casenbes B.A. Dominium u proprietas B pUMCKMX HOPUANYECKMX MCTOYHMKAX KNAaccu-
yeckoro nepuogal//™ ANTIQVVM = [ipesHee npaso. Ne 1. 1996. C. 112-123.
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MPUHAANEXHOCTU Bewn Yepes TEPMWHbI, Bblpaxatlolw e OTHOWeEHWe Ba-
cTn (potestas, mancipium), a He co6ctBeHHocTu'*®. BmecTe ¢ Tem B fAaH-
HOM thopmyne yxe ecTb Bblpa)KEHWEe HPUANYECKOro OCHOBaHWA LaHHOro
KOHKpPeTHOro npaea - ex iure Quiritium. O6 apxanmyeckoM 3Ha4YeHUu
BblpaXKeHUs ex iure Quiritium B Hayke CYLLeCTBYIT caMble pa3Hoobpas-
Hble TOYKM 3peHus. Tak, Hanpumep, uTanbaHckuit topuct P. CaHTOpo
BbIBOAWUT 3HA4YeHMe TepMuHa ius M3 TepMUHOB iustum - iniustum, T.e.
«3aKOHHbIIf - HE3aKOHHbI» WAN «NpaBeAHbIf - HenpaBeAHbId», W npu-
XOAWUT K BbIBOAY, YTO B ApeBHellwiem npaBe ius 6bi10 3KBWBANEHTOM Tep-
MUHa ritus - «puTyan»'*’. [elictButensHo, Mall roBopuT 06 0co6oil 3Ha-
YAMOCTU B CaKpaMeHTanbHOM WCKe puTyana BMHAMKaLWW W pUTyanbHOIA
nasoyknm (ecTykn Kak CUMBONA 3aKOHHOCTW COBCTBEHHOCTUM (iustum
dominium. - Gai. IV. 16). Apyroil nTanbSHCKU yuyeHblin - Ix. Hukosuna
CBA3bIBAET BbipaXeHMWe ex iure C W3BECTHbIM TEPMWHOM in iure n, Takum
obpa3omM, nepeBOAUT BbipaKeHue ex iure Quiritium kKak «B cyfe KBUpU-
T0B»'*8. OpfHako TepMmMuH ius, Kak OTMe4Yanoch B MepBOii rnase, MmeeT
TakXkKe 0YEBMAHYH 3TUMOMOrMYECKYI CBA3b CO C/JI0OBOM iussum U Bblpa-
XeHunem iussum populi. Begb, Kak nM3BecTHo, B anoxy XII Ttabnuy rnas-
HbIM MCTOYHWMKOM MpaBa Obll 3aKOH, KOTOPbIF 6bll He 4YeM WHbIM, Kak
«npukasom Hapogfa» (iussum populi). B 3TOM CMbIC/Ie MOXHO YTBep-
XAaTb 4TO, BCAKOe MpPaBO 4acTHOW COGCTBEHHOCTM B apxaMyeckom Pume
MCcXoAMno u3 iussum populi, T.e. Hapo4 COXpaHAN BEPXOBHbLIA KOHTPO/b B
pacnpefeneHun Co6CTBEHHOCTW, a Ay4lle cKasaTb, 3a pacnpefeneHuem
BNaCTW Kak Hafj nuuamu, Tak U Haj Belamm.

Ewe oaHO BaXKHOe 3HayeHWe cakpameHTanbHoro ucka Xl taénuy co-
CTOMT B TOM, 4TO B CAMOM €ro pa3fefleHNn Ha BeWHbIA U NNYHbIA AeMOH-
CTpMpyeTcs BaXHbIA (hakT feuemBuMpanbHO cucTemaTusaumm npaea, a
UMEHHO pasfefieHne BCeil cucTembl peBHeiLlero LMBWALHOIO NpaBa Ha
nuua (personae) u Bewm (res). Takum o6pa3om, € MOAHbIM OCHOBaHWEM
MOXHO MPefnoNoXnTb, 4YTO 3HAMEHWUTOE OCHOBHOE [JeNeHWe PUMCKOro
npaBa Ha Nuua, BEWW W UCKWU OblNO 3a)MKCMPOBAHO B CUCTeMe 3aKOHOB
XIl Tabnuy,.

% santoro R. Legis actio sacramento in rem Il Annali del seminario giuridico dellTJniver-

sitadi Palermo. Vol. 30. 1967. P. 129-140.
115 Ibid. P. 153-159.
8 Nicosia G. Il processo privato romano. I: Le origini. Torino, 1986. P. 120 ss.; Idem.
Agere lege // Silloge. Scritti 1956-1996. Vol. Il. Catania, 1998. P. 433-463.
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3.2.3.2. XapakTep Komnerwii ¥ npobaemMa HepasfeneHHoi
KOMNEKTUBHON COBCTBEHHOCTM erctum monm  citum

Uto Kacaetcd npasa NuL, TO OHO OblfIO [OCTATOYHO PasBUTLIM YXe B
«LapCKMX 3akoHax»™°. ¥Yxe B 3akoHax PoMyna Mbl 3acTaeM nouTu cthop-
MUPOBaBLWIMMUCSA OTLOBCKYIO BfacTb AOMOBMafbiku (patria potestas), pas-
[eneHune NuL Ha kateropuu personae sui iuris u alieni iuris. OgHako B 3a-
kKoHax XII Tabnuy Mbl 3acTaeM Hapsfy CO CTapoil cucTemoil poOAOBOro
npasa (ius gentilicium) u HeuyTo NpuHUMNManbHO HoBoe. [lo cnosam Jlu-
BWSA, TNaBHbIM HOBOBBeAeHMeM 3akoHOB XII Tabnuy 6bI10 TO, UTO AeLeMm-
BUPbI «ypaBHANM NpaBa BCEX - M AyYWNX W xyawnx»'>°. TMoHATHO, uTo
peyb MAeT O paBHOMPaBMM NATPULMAHCKOTO M NNebeliCKoro CoCM0BUNA.
OfiHaKo ecnum onupatbCA Ha MUMELWMecs B Halem pacnopskeHumn dpar-
MeHTbl 3akoHoB XII Tabnuy, To [aHHOe BbiCKasbiBaHWe JIMBUA MOXHO
KOHKPEeTM3NpoBaTh B OTHOLWEHWW He TONbKO KOHKPETHbIX rpaxpaH, -
npexae BCEro, KOHEYHO, rnae cemeiicTB (patres familiarum), - HO u pas-
NUYHBbIX BUAOB 00bEAMHEHWI FpaXhaH - pasHOro poja pPOAOBbIX, Penuru-
03HbIX ¥ NPOMECCUOHANbHbLIX COO6LWECTB PUMAH, CTONb XapaKTEPHbIX A1
BCAKOI0 apxamyeckoro rocygapcrsa.

B cBasu ¢ atum ob6bpatumcs K VIII Tabnuue, 27 ¢parMeHTy feuemBu-
panbHOro cBOAA, KOTOpbIA MNpeAcTaBnseT c060M KOMMEHTapuil PUMCKOro
topucTa asg K He gowepweid o Hac Hopme XII Tabnuy. ali nuweT cne-
oytolee:

«Sodales - 370 nogM, NpuUHaanexalwmne K OfHOW WU TOM Xe Konneruu, K
TOMY, 4YTO y FpEKOB Ha3biBaeTcs retepuein. 3akoH (XII Tabnuy) npegocras-
NseT MM NpaBo YCTaHOBUTb MeXAy cob6oli Niobble NpaBuna, ecnu ToNbKO OHU
He MPOTWBOpeyaT KaKoMy-1160 U3 Ny6AMYHBIX 3aKOHOB» ',

MpakTnyeckun Bce nsgaHma 3akoHos Xl Tabnuy MMEHHO 3TUM TEKCTOM U
OrpaHMyMBalT [aHHYl HopMy. [puBefeHHbIi TEKCT NO3BONAET yTBep-
Xpatb, uto nog sodales X1l Ta6nuy Mail MOHMMaeT YNEHOB OAHON U TOW Xe
Konnermn. OAHAKO O KaKWX KONMEruax WAeT peyb, OCTaeTCAd HeACHbIM. Ha-
xogka CaTpukaHCKOW Hagnucw, gatupyemoi KoHuom VI B. [0 H.3. W cogep-
Xawen ynomumHaHue o suodales Banepws MMonaukonbl, roBOpPUT O Heco-

4% cwm. Bbiwe, 1.1.1.

80 jv. 111. 34. 3: ...omnibus, summis infimisque, iura aequasse.

8! Gai. (L 4. ad 1. XIl tab.) D. 47. 22. 4: Sodales sunt, qui eiusdem collegii sunt: quam
Graeci 8raipeiav uocant. his autem potestatem facit lex pactionem quam uelint sibi ferre,
dlim ne quid ex publica lege corru<m>pant. sed haec lex uidetur.
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MHEHHO apXxaumyHOCTU paccMaTpuBaemoro TepMuHa. B Hayke HeofgHOKpaT-
HO NpefnpUHUMANNUCh NOMbLITKW ero WHTepnpeTauuu, BbISCHEHUA KOHKPET-
HOr0 OPMANYECKOr0 M UCTOPUYECKOrO 3HauyeHus. B poccuitickoi mnctopuo-
rpagum ocobeHHO aKTMBHO fAaHHas npob6nema u3dyyanacb Ha pyb6exe XIX-
XX 88.%2 B cOBpeMeHHOI1 e McTopuorpatnn cneumansHo oCTaHaBMBAETCH
Ha apXanyeckoMm 3HadeHWn TepmuHa sodalis Tonbko A.W. Hemuposckuii'®,
OfHako OH noHuMMaeT nof suodales npexze BCEro NOAUTUYECKWUE U PeNUTK-
03Hble CO06LLEeCTBa, BMPOYEM, BMONHe y6eAUTeNbHO fOKa3biBas, 4To 6/K3-
KUM WX NPOTOTUMOM fABMSNUCL TPEYECKMUE TeTepumn W aTpycckue etera. bau-
XawyM Mo 3HaYeHMIo 3KBMBaneHTOM cnoea sodalis OH cnpaBeanMBO Hasbl-
BaeT TepPMUH amicus (gpyr). Takoe 3HayeHWe JOBONLHO YACTO BCTpevaeTcsa B
MCTOYHMKAX, Hanpumep y MnasTa'®. B To Xe Bpems, Mo MHeHuio A.W. He-
MLOBCKOr0, 370 6blin 06beAnHEHUS NoAei, 3aBUCUMbIX OT 3Hatu. CoBep-
LUEHHO HenpaBOMepeH W Heo6OCHOBAH BbIBOJ YYEHOro O TOM, YTO TEPMUH
sodales fBnseTcs CMHOHMMOM crioBa coniuratil®. LeictButensHo, Jlneui
ynomuHaeT o sodales kak nonutuyeckux obvefuHeHUsx TapksuHusa (Liv. I1l.
3. 2), ®abusa (Liv. 1. 49. 5) n KeuHkuusa Lesona (Liv. 1ll. 14. 3). OpgHako
UCMnonb3oBaHWe WHCTUTYTa sodalitas B monnTuueckoil cdepe OTHIOAb He
oTpuuaeT ero 6onee LWKUPOKOro HOPUANYECKOrO 3Ha4vyeHWs. Bwmecte c Tem
A.WN. HemupoBckuin cnpaBeannMso nofyepkusaeT, 4To sodales He coBnaganu
C PUMCKOW KNMEeHTENOoM.

Bonbluoe 3HauyeHWe U3yuyeHWto MOHATUSA sodales MpWAalOT CerofHs 3a-
nafHble, U 0COBEHHO nTanbAHCKMe topucThi™®®. OgHako 1 3geck nog apxau-

i 3arypckuii J1.H. K yyeHuto 06 topugnuecknx nmuax. M., 1877; MepsareH /1. Pa3sutue
yueHus 0 topugmyeckom nnue. CM6., 1888; Kynakosckuii KO.A. Konneruu B fpeBHeM Pume.
Kues, 1892; Kubswesuy B.6. FOpuauyeckoe nuuo, ero ponb B pumckom npase. Cré., 1909; Ox
>Ke. HOpuanueckoe 11Lo, ero NPOUCXOXAeHWe U (YHKLMN B PUMCKOM YacTHOM npase. CI16.,
1910.

153 Hemmposckuit A.U. Hagnuck s Catpuka// BAW. 1983. Ne 1. C. 40-51.

%4plaut. Bacchid. 60; 175; 187; 389; 404; 414; 435; 453; 460; 467; 489; Captiv. 510; 528;
561; 646; 698; Casin. 477; Curcul. 68; 330; Epidic. 329-330; 344; 394; Mercat. 475: tuos ami-
cus et sodalis; 594; 612; 621; 845; 947; 995; Mostell. 310; 1120; 1126; 1153; Pers. 561.

%55 Hemuposckuii A.W. Haanuce 13 Catpuka// BOW. 1983. Ne 1. C. 48.

1% Coli U. Collegia e sodalitates. Contribute alio stidio dei collegi nel diritto romano. Bolo-
gna, 1913. P. 100 ss.; De Robertis F.M. W diritto associativo romano. Dai collegii della repub-
blica alle corporazioni del basso impero Bari, 1938; Labrunal. Appunti su «societa civile e
stato» in Biagio Brugi // Index. Vol. 16. 1988. P. 327-360; Diliberto O. Considerazioni intorno
al commento di Gaio alle 12 tavole // Index. Vol. 18. 1990. P. 403-434; D'IppolitoF. Gaio e le
12 tavole // Index. Vol. 20. 1992. P. 279-289; Ankum H. Verbotsgesetze und ius publicum //
ZSS. Rom. Abt. Vol. 110. 1980. P. 306; KaserM. «lus publicum» und «lus privatum» // ZSS.
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ueckumu sodalitates, kak NpaBuIO, MMeKT B BUAY MOMUTUYECKUE U PEUTU-
03Hble 06beAWHEHNs. Bo BCAKOM Cflyuyae, SICHOCTW B BOMPOCE O XapaKTepe
apxauyeckux sodales o cux nop HeT. Tak, Hanpumep, ®. Ceppao, o6palya-
fICb K PacCMOTPEHMIO 3TOFO TEPMUHA, BbICKA3bIBAET MPEANONOXKEHNE, UTO
noHsATWe sodales HOCMMO He TOMILKO PESIMTUO3HY WM MOMUTUUECKYH OKpa-
CKY, HO U UMENO KaKOe-TO OTHOLUEHUE K PEMEC/IEHHbIM KOMErnsM, yUpex-
feHHbIM Lapem Hymoit Momnunnem®®’. BmecTe ¢ Tem nccnegosaTens nog-
yepkuBaeT cBA3b sodales ¢ MHCTUTYTOM KnneHTenbi'®e,

AHTUYHbIE WUCTOYHUKU TakKXe OTHIOAb He M306MNYyHT onpefeneHUsMu
[JaHHOro TepMuHa. [OCTAaTOYHO WHTEPECHYK 3TUMONOTrUKD TepMUHa [JaeT
decT:

«OfHU cumnTaloT, 4yto sodales Tak Ha3blBAKOTCA OTTOr0, YTO OHWM BMecCTe
3acefaloT U efdAaT, Apyrue - nNoToMy, YTO OHM MUTAKOTCA M3 TOrO, 4YTO camu

[atoT, TpeTby e (MonarawT), 4TO U3-3a TOrO, YTO OHU Mexay coboii cose-
r 159

TYIOTCA O TOM, YTO ANS HAX NPUHECNO Bbl BbIrO4y»

370 onpefeneHne NO3BOAMAO MWCCMEAOBaTENIAIM COMOCTaBUTb PUMCKME
sodalitates ¢ rpeyeckumn retepusMu, UMeKOLWMUMKU OOLLME CUCCUTUU, T.€.
nupwecTtsa. Haubonbwykw 6AM30CcTb NOJOGHOrO poja 06WUX CUCCUTWUIA,
HECOMHEHHO, MOXHO HaiiTM B apxanmyeckoil 06LiMHEe CnapTWaToB W B HXKHO-
UTaNUCKNX Fpeyecknux ropofax, B YaCTHOCTW B NMudaroperickux coobuiecT-
Bax. O6blvaii 06WMX 3aCTONUI BOOOLLE MMEeT OYeHb ApEBHee MPOMCXOXAe-
HWEe, OH aHaNorMyeH MHCTUTYTY «MNOTNa4va», PacnpocTpaHeHHOMY BO MHOTUX
Mo34HepoOoBbIX 0O6LWEeCTBaX, LWWUPOKO MPUMEHSABLUMX WHCTUTYT WCKYCCT-
BeHHOro pogcTea™®’. Cnefbl Takoro pofa 3acToMb MOXHO HaliTi y 6onee
COLMANbHO PasByTLIX HapofoB B (DOpPMe «0OMbIBaHUA» Cpean Apy3eit yaau-
HO 3aK/OYEHHON CAeNKW AWM NOKYNKW. Y pUMASH NogobHoe «06MblBaHME»
MPUHANO topugnyeckne GOpMbl B BUAE CMOHCUW - XEPTBEHHOIO BO3/UAHUSA,
COMpOBOXAaBLEro BepbanbHbIi KOHTpakT - ctunynaumio™®l. Ecan sepuThb

Rom. Abt. Vol. 116. 1986. S. 79 f.; Ciulei G. D. 47, 22, 4 // ZSS. Rom. Abt. Vol. 84. 1967.
P.375s.

¥7serrao F. Interventi // SDED. P. 40.

%8 Serrao F.. Individuo, famiglia e societa nell'epoca decemvirale // SDED. P. 116.

%%Fest. P. 382 L.: Sodalis <quidam dictos esse pu>tant, quod una s<ederent et essent;> alii,
quod ex suo d<atis vesci soliti essent;> alii, quod inter se <invicem suade>rent, quod utile
ess<et>... Cp. Paul. exc. P. 383 L.

% YcTopus nepsobbITHOrO o6LjecTBa. 3moxa Knaccoo6pasosaHus / [Mog pes.
lO.B. bpomnesa. M., 1988. C. 152.

81 Cm.: KochaHos JI.JI. O6s3aTenbCTBEHHOE MPaBO B apxauyeckom Pume. M., 1994,
C. 83 cn.
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B

Beprunumio, cam MHCTUTYT 06LWMX MUPOB CyLlecTBOBan B WTanum co BpemeH
nereHpapHoro OsaHgpa’®. Pecny6AMKaHCKOMY PUMy 3TOT WHCTUTYT Takke
Obln XOPOLLIO U3BeCTeH elle 1 B | B. A0 H.3. Tak, LlnuepoH nuweT:

«PaHblle y MeHsi Bcerga 6binvM cofansl. Befb MHOK BO BpeMsi MOEro
KBECTOPCTBA MO MPUHATUM CBALEHHOAECTBUIA Benukoin Mgeiickoin MaTtepu
OblM co3faHbl TOBapuliecTBa cojanoB. W 4 nupoBan ¢ cojanaMu O4eHb
CKPOMHO... Befb npefkn Hawy yfayHO Has3Banu «XKWU3HbHO BMECTe» nupLue-
CTBO BO3Nexalyux 3a Tpanesoil apysell, Tak kak 3To 06beauHseT nogeit ans
COBMECTHOI XM3HU. W 3TO Ha3BaHMe nyulle, YeM y TPEKOB, KOTOPble Hasbl-
BalOT 3TO «06LEel nonolikoii» unnM «o6Leil Tpanesoi»... A Xe nonyyato
YLOBONMLCTBME U OT PaHHMX MUPOB He TONbKO C PaBHbIMU NO BO3pacTy, Ko-
TOpbIX OCTaNoCh YXXe HEMHOr0, HO W C BallUM MOKONEHUEM... MHe NUYHO
[OCTaBnseT yAOBONbCTBME MpeAcefaTenbCTBOBaHWE 3a CTOMOM, BBELEHHOE
HaWKUMK npegkamu...»™%

JobonbITHO OTMeTUTb, UYTO pumMckue sodalitates ¢ obLWMMU 3aCTONbAMU,
cornacHo LluuepoHy, mMorim o6befuHATL He TONbKO paBHbIX MO BO3pPacTy, W
B 3TOM C/ly4yae npeacefatensCTBOBaHWE 3a CTONOM W, CnefoBaTeflbHO, B
camMoM TOBapulLecTBe MepeaaBanocb Mo 06bl4ald NPeaKoB cTapeliwemy.
B cBA3M ¢ aTUM Heob6xoammo yrnomMaHyTb lex Acilia repetundarum 123 r. go
H.3. W MHOFOYMCNEHHbIE HaAMWCW, rae UrypupyeT nuLo, ABASBLIEECH Na-
TpoHOM coobuiecta sodales'™. HakoHel,, BappoH roBOPUT 0 JXPeueckom

fo2 Verg. Aen. VIII. 174-185: nobiscum, et iam nunc sociorum adsuescite mensis / rex
Euandrus ait: 'non haec sollemnia nobis, / has ex more dapes'... (K HOBbIM COHO3HUKaM Bbl
npuBbiKaliTe 3a Tpane3oi oblieit... 185. Hauvan Bnagbika dBaHap: «He nycTbiM cyeBepb-
eM, 3abbIBLUMM /[IpeBHUX AesiHbsi GOrOB, HaM HaBsi3aHbl 3TW 006pAAbI: YTWUM Mbl 06blvait
n1poB»). .

183 Cic. De senect. 45: primum habui semper sodales. sodalitates autem me quaestore
constitutae sunt sacris ldaeis Magnae Matris acceptis. epulabar igitur cum sodalibus
omnino modice... bene enim maiores accubitionem epularem amicorum, quia vitae
coniunctionem haberet, convivium nominaverunt melius quam Graeci, qui hoc idem
turn compotationem turn concenationem vocant... ego vero propter sermonis delectatio-
nem tempestivis quoque conviviis delector nec cum aequalibus solum qui pauci ad-
modum restant, sed cum vestra etiam aetate... me vero et magisteria delectant a maiori-
bus instituta.

164 exAcilia rep. 1. 10-11: ...Patronos civeis Romanos ingenuos ei dato, queive eiei
sodalis siet, queive in eodem conlegio siet... (...[lycTb 6ygeT emy faH NaTpPOHOM pUM-
CKMii  CBOBOAHOPOXKAEHHDIN Fpa>KAaHuH... KOTOPOMY OH fBASeTCH COAanoM W KOTOpbIi
BXOAMT B TY>Ke konneruto...)-, CIL 1l. 1051; Ill. 3438; Ill. 4496a; V. 1012; V. 2071; V.
5272; V1. 9404; VI. 10298; IX. 5450; XI. 379; XI. 970; XIIl. 2020; XIV. 370; XIV.
2156 etc.
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o6beauHeHUn sodales Titii' ", u a0 npu conocTaBneHun coganos Mpaelickolii i
Matepu 1 cofanos-nynepkos y LinuepoHa faeT BO3MOXHOCTb Nonaratb, YTO
TepMuH sodales MPUMEHSANCA 1 MO OTHOLIEHMIO K KPEUYecknm koanernam*®,

N3 BCEX 3TUX WCTOYHWMKOB, OAHAKO, HE CTAHOBUTCH JOCTATOYHO ACHbLIM
06w mnin xapaktep MHCTMTYTa sodalitas B 3akoHax XII Tabnuuy. Mexay Tem
06bIYHO OCTaBnsieMbli 3a pamkamu usgaHuii XIlI Tabnuy Tekct las, cne-
OYOWMNA HenocpeiCcTBEHHO 3a MNPUBEAEHHbIM Bbie 27-M (QparmMeHTom
VIl Tabnuubl feueMBupanbHOro cBofda, faeT BMOJHE ACHYIKO, €CNu He uc-
yepnbiBaloLLy0, WHTeprnpeTauutio cofepxaHua TepmuHa sodales. [eicTsu-
TenbHO, [ail Npogo/mkaeT CBOW KOMMEHTapuii 3TOro apxanyeckoro TepMuHa
cnefyowmnmMn cnosamu:

«HO 3TOT 3aKOH, 04eBMAHO, ObiN 3aMMCTBOBaH M3 3akoHoAaTenbcTBa Co-
noHa. W60 Tam ckasaHo cnegytoulee: «Ecnu gem, unv yneHsl Gpatpuid, unu
(bpatcTBa) MO CBSILLEHHLIM >XEPTBOMPUHOWEHUAM WA MO MOPEXOACTBY, i
nmbo 6patcTBa N0 CUCCUTUAM, WM CBAA3aHHbIE OOWMMMKM Morunamu, nm6o
COTOBapuULLM NO KyNbTy, UM COBMECTHO OTNpaBAswLMecs 3a J0ObIYei, nam g
TOBapULLM MO TOProB/e 3aknwyaT Mexay coboil Kakoii-nubo forosop, To Aa '
OyfeT 3TO MpaBOM, €CAM TONMbKO 3TOr0 He 3anpeulatT rocyfapCTBEHHbIe
aKTbI»*®7,

XapakTepusys fAaHHbI OTPbIBOK, CneAyeT Npexne BCero noa4vepk-
HYTb, 4TO AndA Mas oyeBmaHo (videtur), YTO KOMMEHTUPYEMbIA UM, HO He

™5 Varr. L. L. V. 85: sunt qui a fratria dixerunt. fratria est graecum vocabulum partis homi-
num, ut <Ne>apoli etiam nunc, sodales Titii <ab avibus titiantibus> dicti quas in auguriis certis .
observare solent (ECTb 1 Takue, KOTOpble roBOpAT, YTO 3TO (06pasosaHo) OT cnosa paT-
pus: Befb (paTpwa - 3TO rpeyeckoe CNoBo, 06O3HAYalOLLiee YacTb MOfeH, Kak OHO M HbiHe *
npumensieTca B Heanone. Copaubl TWUMA HasBaHbl Tak OT LWebeTaHba NTUL, Tak Kak OHW
00bIY4HO HAOMIOAAT 3a 3TUM B ONPeAeneHHbIX aBrypusx).

168 Cic. Pro Cael. 26: Neque vero illud me commovet quod sibi in Lupercis sodalem esse
Caelium dixit. Fera quaedam sodalitas et plane pastoricia atque agrestis germanorum Luperco-
rum, quorum coitio ilia siivestris ante est instituta quam humanitas atque leges, si quidem non l
modo nomina deferunt inter se sodales sed etiam commemorant sodalitatem in accusando... (He
BONMHYeT MeHs W 3asBneHne epeHHus, Hassasllero Llenns cBOMM COAaqoM cpefu Nynepkos.
3TO0 TOBapuLeCTBO - Kakoe-TO [AMKOe, MacTyLleckoe M rpyboe «b6paTCTBO NynepKoB»,
cbopuia KOTOpbIX Hayanm ycTpamBaTb B Necax paHblle, 4Yem MOSBMANCL NPOCBELLEHNE K
3aKOHbl; TOBapWLLM He TONbKO MPUBAEKAOT ApYr Apyra K Cydy, HO, BHOCSI OOBMHEHWe, Aa>ke i
YNOMWHAIOT O CBOEM TOBapWLLECTBe...).

%7 Gai. (1. 4. ad 1. XII tab.) D. 47. 22. 4: sed haec lex uidetur ex lege Solonis translata esse,

nam illuc ita est:' Eav Se 8f]pos\ f| dpatope?, f) lepoov opyicov f) rairrai f| owctimor
f| op6ragol f| OaClQTai f| em Xeiav olxopevoi f| el? epm>ptav 6 71 av Toutowv
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SiaOivTciL Trpo? aXXfXuA Kupiov elvai, 'gav pf) ‘arrayopéwt! Srgoaia ypappara. )

_ S.2. Copep>kaHue 3akoHosXIl Tabnmu

M3BECTHbI HaM KOHKpeTHbIi TekCT 3akoHa XII Tabnuy npakTuyecku
NMOJIHOCTLI0O 3auMMCTBOBAH W3 3akoHogatenscTBa ConoHa. VIMEHHO AnA
TOro, 4to6bl fOKasaTb 3TO, OH W MPUBOAWNT rpeyeckuin TekcT CONOHOB-
CKOW HOpMbl O reTepuax. CnepoBaTeNbHO, M3 TPEYECKOro TeKcTa Mbl
MOXEM BbIACHUTb, Kakne WUMEHHO TUMNbl 06beAWHEHWUA PUMCKNX TpaxgaH
BK/toYano B ce6a noHaTue sodales. Mof TEPMUHOM «feM» CnefyeT UMeTb
B BMAY HauWMeHbluee TeppuTopuanbHoe peneHune AQUHCKONW OKpPyrm no
pedopmam KnnctheHa, KOTOpOe, Kak NpaBufio, COBMajano C [epeBHEN.
B anoxy >xe CofioHa 3T0 6bInn 06beAnHeHNUa pofoB. OfHAKO K MOMEHTY
3aMMCTBOBAHMS [aHHON HOPMbl B cepeguHe V B. A0 H.3. Nof fAemamu
NMOHMMANNCh NNLWb TePPUTOPUANbHbIE OKPYra, KOTOpble BMOJSHE MOTYT 6biTb
COOTHECEHbI C PUMCKMMUK naramu unu Tpubamun. TepMmuH dpaTtope? BMOAHE
COOTHOCUM C PUMCKUMU Kypuamu. CnefosaTefibHO, Y/eHbl OQHOr0O nara,
TPUOLI UAN KYPUW MOTNN Ha3bliBATLCA B paHHEM Pume TepmMuHOM sodales.
[anee HasblBalOTCA «6paTCTBa MO CBALLEHHBIM XXEPTBOMPUHOLWIEHNAMY» U
«CcoToBapuuwmn no kKynoTy» (lepwv opyitov u GiaacoTai), BMOAHE COOTHO-
CUMble C Pas/IM4HbIMU PUMCKUMMK KPEYECKUMU KONnernsamv u obbegm-
HEHMSAMU NO TNy «ApBanbCKUX 6paTbeB» wunu sodales Titii. BpaTcTBa no
cucentmam (auvcTLTOL) He MMET ABHOIO PUMCKOro 3KBMBaseHTa, 0A4HAaKo
Mbl 3HaeM, 4To 06LlMe NMpLecTBa 6biAM CBONCTBEHHbI MHOTMM PUMCKWM
ToBapuLecTsaM, UMeoWw UM obliee nMyLecTso. B cBA3n ¢ aTum cnegyet
ynomMaHyTb TekCT ABna ennus, B KOTOPOM PUMCKWIA aHTUKBap CpaBHU-
BaeT nugaropeiickme cooblecTBa, OAHOW W3 TNaBHbIX YepT KOTOPbIX
OblM MMEHHO obLune cuccuTUM U OBLIHOCTbL BCEro WMMyLLecTBa, C pPUM-
CKMMM apxandyeckMMu HepasfenvMbIMU ToBapuliecTsamu ercto non cito™®,
Mog ToBapuLecTBaMM «CBA3aHHbIX 06WMMUK MOrunamu» (opoTagob), T.e.
UMELWMX o6WnUX MNpPesKoB, HECOMHEHHO, MOHWUMAKTCA YNEHbl O4HOTO
pofa (gentiles 3akoHoB XII Ta6nuy), KoOTOpble TakXe O0XBaTblBAlOTCHA
noHatuem sodales. Oco6eHHO Ba)KHO, YTO B MOHATUe sodales BKIOYanUCh

% Gell. 1. 9. 120 Sed id quoque non praetereundum est, quod omnes, simul atque a Py-
thagora in cohortem illam disciplinarum recepti erant, quod quisque familiae, pecuniae habebat,
in medium dabat, et coibatur societas inseparabilis, tamquam illud fuit anticum consortium, quod
iure atque uerbo Romano appellabatur ‘ercto non cito' (Ho He cnegyeT ocTasnsaTb 6e3 BHUMa-
HWA TaK>XKe M TO, YTO BCAKWA, Kak TONbKO npuHMMancs Mucaropom B KOMaHAy yHeHUKOB, BCe
CBOE VMYLLECTBO W AeHbIM, KOTOpPble UMeN, OTAaBan B 06yl (KasHy) M NpUcoeauHAYCH K
HepasgenMMomMy TOoBapuilecTBy. OTO 6bin0 BpPOAe [ApeBHeli OOLIHOCTM MMYLIECTBa, KOTOpoe
BPWUMCKOM MpaBe W B PUMCKOI pa3roBOPHOI peun HasbiBanoch «(TOBApULLECTBOM) NpWU Hepas-
[le4eHHOM  UMYLLECTBE).

——%——



naBa TpeTba. 3akoHbl XII Tabnuy,

M 4NCTO npodeccuoHanbHble 00befMHEHUS MOPAKOB (vairrai) ¥ BOWHOB,
«COBMECTHO OTnpaBasitowmnecs 3a fobbiueii» (em Xeiav olxoliei>oi). Ha-
KOHel, B 3TOT TMepeyeHb BKAKOYEHbl W TOBapuliecTBa TOProsLEeB
(els épTTOpiav)'®. KoHe4Ho, Henb3s OJHO3HAYHO YTBEPXAaTh, YTO
UMEHHO 3TW BWUAbl U TONbKO OHW BXOAWAM B nepeveHb camoli Hecoxpa-
HuBlWeMca Hopmbl 3akoHoB XII Tabnuy. Tak, Hanpumep, CyllecTBOBa-
HWe PUMCKWUX TOBapuLLecTB MOPEXOA0B YyXe B cepeAuHe V B. [0 H.9.
MOXeT O6bITb NOABEPrHYTO COMHEHWIO. B TO Xe Bpems 3TOT MepeyeHb
MOXeT ObITb U HenofHbIM. OAHAaKO OAWH BbIBOJ MOXHO CAeNnaTb Heco-
MHeHHO. OueBugHo, 4to nopg sodales 3akoHbl XII Tabnuy noHumanwu
camble pa3Hoob6pa3Hble coO6LWeEecTBa PUMCKUX TpaxAaH, Kak FeHTU/bHO-
ro, TeppuTopuanbHOro WM PenuMrno3HoOro xapaktepa, Tak W 4YUCTO
npojeccruoHanbHoro.

Cygsa no kommeHTapusm [as, B 3akoHax XII Ta6nuy orosapuBanochb
paBeHCTBO Nt06bIx sodalitates, T.e. 06begMHEHWIA TpaxAaH, Nepes 3aKOHOM.
Ecnn obpatntbcs K TpyAam PUMCKWUX HOPUCTOB, TO MOXHO O06HApYyXUTb,
yTo TepMuH sodalitas - 370 AgpeBHeViWMNI 3KBMBaNEHT TepMuHam collegium
n societas'”®. 3To noaTeepxgaeT u cam [aif, W TeKCT NPUBEJEHHOrO UM
ConoHOBOT0O 3akoHa. O4eHb BaXHO, 4YTO MOA 3TUM TEPMUHOM PUMANAHE
MOHMMaNM Kak YMCTO POJOBble COOOLieCTBA TMNa MMEOLWMUX 06Line cuc-
CUTUN WAN MOTWUNbI, TaK U NpodeccuoHanbHble KONneruu unm ToBapule-
CTBa TOProsueB. Takum o6pa3om, AeueMBUpPbLl LeKnapupoBann pPaBeHCTBO
nepej 3aKOHOM KakK NaTpULMAHCKMX POAOBbIX COO6LECTB, COXPaHABLUMX
thopMbl poJoB MM 06befUHEHNIT, CBOWCTBEHHbLIX POLOBOMY CTPOlO, TaK U
nnebelfcknux TOBapuLLECTB, MPU3HAB U TeX U APYTMX PaBHbIMWU tOpuinye-
CKUMU NLaMW.

[na Hac 0COBGEHHO MHTepeceH cTaTyCc PAAOBbLIX YEHOB apXxauyeckux To-
BapuwecTB. C 0OfHOV CTOPOHbI, N3BECTHO, YTO B PpaHHEM Pume 06befuHeHNs
sodales 06bI4HO MMenu cBoero nupepa, Hanpumep sodales Banepus Monnu-
Konbl. WHOrga OHW HasbiBa/MCb MaTpoHaMu, 4Yawie MarncTpamu, Kak, Ha-
npumep, maructpbl naros (Dionys. 1V. 15) nn6o marucTpbl KOAAeruin uam

' CnepyeT cpasy OroBOPUTLCA, UTO B paHHEM PvMe TOProBLAMI (Mercatores) HasbiBanch
He TOMbKO Kynubl B COGCTBEHHOM CMbIC/le 3TOr0 CNOBAa, HO W TOBApPULLECTBA OTKYMLLVKOB,
KOTOpble MOKyNnaM y rocyfiapcTea npaso cbopa HanoroB W MOLLMH, NpaBo apeH/bl obLecT-
BEHHOI 3eMNK, BbINOMHEHNS CTPOUTENbHBIX NOAPAAOB U T.4. ApPeHAHble [OroBOPbI C LieH30pa-
MU HasblBanuch npogaxamu (Fest. P. 516 L.), a camu ny6amKaHbl - pegemMnTopamu, T.e. nepe-
Kynwukamu (Fest. P. 332 L.).

0 BapTowekM. Ykas. cou. C. 76.
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TOBapULECTB OTKynuWukos'''. Ha cyllecTBoBaHWe MarucTpos Konneruii
yKa3blBaeT TakXe pacckas JIMBMA O CO3[aHUM KONNerum TOProBsLes
(mercatores) B 495 r. go H.3., KOrja BOMPEKW BOJIe CEHATOPOB Hapoj Bnep-
Bble Bbl6pan MarncTpom KOn/Merunm mercatores He NpefcTaBUTENA «OTLOB», a
npoctoro nnebes, MOMyYMBLLETO MNpPaBO OCBAWeEHUA Xxpama Mepkypusa u
COBEPLUABLUIEr0 XepTBOMPUHOLIEHUA 3a CBOK Koanermwo'’2. 3Tu maructpsl
npeacTaBNsAnM MHTEpechl cBoux sodales B puMckoli o6wwuHe, coBepwanu ot
UMEHW KONNernnm HeobxofuMble pennruosHble obpaabl. Kaxpgas Takasa Kon-
nerus umena 061y COBCTBEHHOCTb, HAaMpUMep PennruosHbIi ueHTp'’® uan
paxe xpam (Liv. 1. 27. 5-6). 3Tu mMarucTpbl Ha3blBa/IUCb TakXe MaHLenca-
MU B TOM Cfiyyae, KOrja u4to-nnbo «nokynanum» WanM «apeHjoBain» y rocy-
papctea. OcTanbHble yneHbl sodalitas kak 6yATO SBNAAUCL B OTHOLUEHUAX
KONnerun ¢ rocyAapcTBOM NaccuMBHOM CTOPOHOM. HecOMHeHHO, Takoro poga
KONMerny MOorfin cyuiecTsoBaTb B apxamyeckom Pume, ecnu TONMbKO WX yc-
TaB He npotusopeumn 3akoHam XII Tabnuy. Takum obpasom, Bpofe 6bl BCe
CBUAETeNbCTBYET B MOMb3y TOrO, YTO peasibHas BNacTb (potestas) B Konneruu
npuHagnexana ee nuaepy.

Ho uMeHHO 34ecb M MNOABNAAOTCA HEKOTOpble 3aTpygHeHusa. HauHem c
TOro, 4to TepmuH collegium no onpegeneHunto nogpasymeBaeT 06befuHe-
HVe paBHbIX. Tak, puMckubl OpUcT YnbnnaH B KOMMEHTapUax K LWBWb-
HOoMy npaBy (Ad Sabinum) 06bSCHSET 3HaYeHWe TepMUHA «Konjera» B
cnegylowWwmx cnoeax: «HasBaHMEM «KOMJerm» 0OXBaTblBaKOTCA Te, KTO 06-

™ Fest. P. 113 L.: Magisterare moderari. Unde magistri non solum doctores artium, sed
etiam pagorum, societatum, vicorum, collegiorum, equitum dicantur, quia omnes hi magis
ceteris possunt.

2 jv. 1. 27. 5-6: certamen consulibus inciderat, uter dedicaret Mercuri aedem. senatus
a se rem ad populum reiecit: utri eorum dedicatio iussu populi data esset, eum praeesse
annonae, mercatorum collegium instituere, sollemnia pro pontifice iussit suscipere. populus
dedicationem aedis dat M. Laetorio, primi pili centurioni, quod facile appareret non tam ad
honorem eius cui curatio altior fastigio suo data esset factum quam ad consulum igno-
miniam (Me>Kfy KOHCynamu cny4uncs cnop, Komy ocBAlwaTb xpam Mepkypus. CeHaT nepefan
peLleHne 3TOr0 fena Hapofy: TOT M3 HUX, KOMY NoBeneHo OyfeT HapoAOM OCBATWUTL Xpam,
CTaHeT BefjaThb XN1e6HbIM CHAGXKEHVEM, YYpeAnT TOProByld KOMNEruio, COBEPLUNT TOp>Ke-
CTBEHHbIA 06pAA B MPUCYTCTBUM NOHTU(MKA, a Hapof NpeaocTasBun OCBALLUEHME Xpama
Mapky JleTopuio, NepBOMy LEHTYPUOHY MepBOrO MaHumyna, W, KOHEYHO, He CTOMbKO paan
TOro, 4yTobbl ero NOYTUTb, - 60 Takas 4YeCTb He Nofobana YenoBeKy ero 3BaHUs, - CKOMbKO
paguM nmocpamaeHust  KOHCY/OB).

™ plut. Numa. 17: Koivcoviaq 5e Ka! cTuio6ork; mi Oefov Tipaq aso060rk; eKaall

Yevei jtpejwoaaq (Kadkgoit konnerum Hyma fay npaBo Ha nogobawowime el cobpaHus u
HasHaunn pennrnosHble  06psabl).



naBa TpeTba. 3akoHbl XII Tabnuy,

NafaloT 0AMHAKOBOM BRacThio» . B ApYyrom mecTe [uUrect ToT Xe Ynbnu-
aH fJaeT crnefytollee onpejeneHve ToBapuuiecTBa: «Befb TOBapuLiecTBO
HEKOTOpLIM 06pa3oM 3aknouaeT B cebe npasa 6paTcTea»'’>. B npusegeH-
HbIX Bblle ()parMeHTax OTHOLWIEHUS «6paTcTBa» AOBOMbLHO 4acTo (Urypu-
poBanu B MCTOYHMKAX B CBA3N C OTHKOAb He CeMelHbIMU 06LMHAMM, 4TO
HaBOAMT Ha MbICAb O CYLECTBOBAHUM B apxamyeckom Pume LLIMPOKOIA
CUCTEeMbl UCKYCCTBEHHOTO0 poAcTBa. Ho 0COBEHHO BaXHO, YTO 3TO POACTBO
PaBHbIX, a He 3aBUCUMBIX, T.e. 3TO HE «OTUbl» U «AETU», a UMEHHO «bpa-
TbA». B CBA3M C 3TUM HEO6XOLMMO OTMETMTb, YTO B K/TACCMYECKOM MpaBe
npeacraBuTenn nofgo6Horo poga coobuwects m3bupanucb Ha 06wWMUX CO6-
paHMAx AByMA TPeTAMKU ronocos'’®, cnegoBaTenbHO, BNAcTb WX KOHTPONN-
poBanacb 4YneHamn coobuiecTBa. Takue coobuiecTBa cTpounucb no o6pas-
Uy rocyjapctea, umes o6lliee WMyLIeCTBO, KasHy W mpeacTasutens’’. Op-
HaKo 3[ecb MOryT BO3pa3uTb, YTO peyb MAeT 06 onpefeneHusx knaccuue-
CKOro, a He apxanyeckoro npasa. YTo X, 06paTMMcCs K UCTOPUW KONNErnii
B apxauyeckom Pume.

Mo cnosam MnyTtapxa (Numa. 17), ewe Hyma Momnunwnii, co3fasas Kon-
Nernn pemMecneHHWKOB, KaXXAoMy COO6LEeCTBY fan npaBo Ha nogobatowue
emy cobpaHus. CnefoBaTenbHO, BMOMHe 000CHOBaHHLIM OyfeT npeanoso-
XWUTb, YTO peLleHns B TaKWX KONNErnax PeMecNeHHUKOB W3Ha4yalbHO Npu-
HUMaNuUCb KonnernanbHo, Ha obuiem cobpaHun. Mopo6HOro poga cobpaHus
MMENn MecTo u B Kypusax, u B narax (Dionys. Il. 14. 3; IV. 14. 4). Mo cnoBam
Nyuns ®nopa, M3BECTHbIA B Tpaguuvu CBOel [eMOKPaTWUYHOCTbIO Lapb
CepBuii Tynnuii npu npoBejeHWn petopMbl LiEeH3a BOOOLLEe BeCb Hapof

™D, 50.16. 173: «Collegarum» appellatione hi continentur, qui sunt eiusdem potestatis.

D, 17.2. 63 pr.: ...societas ius quodammodo fraternitatis in se habeat.

Y D, 3. 4. 3: Nulli permittitur nomine civitatis vel curiae experiri nisi ei, cui lex permittit,
aut lege cessante ordo dedit, cum duae partes adessent aut amplius quam duae (Hukomy He
paspeLiaeTcs NPeabsBUTb UCK OT WMeHW OBLUMHBI M4YM Kypuu, KpOMe TeX, KOMy 3TO0 paspe-
WaeT 3aKOH WuM, NpU OTCYTCTBUM 3aKOHA, KOr0 HasHauun COBET OOLUMHbI B MPUCYTCTBUM
[ByX TpeTeii M 6onbLIero uucna).

Y D. 3. 4. 1. 1: Quibus autem permissum est corpus habere collegii societatis sive cuiusque
alterius eorum nomine, proprium est ad exemplum rei publicae habere res communes, arcam
communem et actorem sive syndicum, per quem tamquam in re publica, quod communiter agi
fierique oporteat, agatur fiat (Te, KOTOpbI/i paspelweHo 06pa3oBaTb COH3 MOL WMEHEM

KONNern1, TOBApWULLECTBA MUYM MOA ApYriM MMeHeM TOro >Ke poda, npuoGpeTanT CBOACTBO

¥MeTb No 06pasiy rocygapcTsa o6LiMe Belyy, OO6LLYI0 KasHy W NpeACcTaBnTens WM CUHAMKA,
NoCPeACTBOM KOTOPbIX, Kak M B rocyaapcTBe, Ae4aeTCA M COBepLiaeTCs TO, YTO AOMKHO
fenaTbCA M COBepLUaTbCA Co06LLa).
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NoAeNnn Ha Knacchbl, LEKypun u konnerun' . OvoHucnii TanukapHacCKuii
pacckasblBaeT, YTO TapkBuHWi [opAblil 3anpeTun nposegeHue cobpaHuil B
Takoro poga coobuecTBax, HO, KakK y>Ke OTMeuyanocb Bbllle, 3aKOH Mep-
BbIX KOHCYJ0B O KOJJErnax BOCCTAHOBMA 3TOT MHCTUTYT'®. [lymaeTcs,
4yTo paccmaTpuBaemas Hopma 3akoHoB XII Tabnuy nuwb nogTBepauna
paHee CcyLleCTBOBaBLUMIA 3aKOH O cBo6ofe cobpaHwuii konnerwid. [eicT-
BUTENbHO, Mbl 3HaeM, 4YTO [eLeMBUpPanbHbIA CBOA 3anNpeTun AULib HOY-
Hble cobpaHua coganos®’.

Ocobblii MHTepec MpefcTaBseT XapakTep WMYLeCTBEHHbIX B3auMOOT-
HOlWeHN A Mexay uneHamu sodalitates. [MpuBedeHHble Bbile WCTOYHUKK
No3BONIAKT rOBOPUTb O CYLLECTBOBAHMM 0O6LLEro MMYyLLECTBA Y/IEHOB CO06-
wects. CTeneHb 06beAWHEHUS UMYLLECTB Morna 6biTb camoii pasHoobpas-
HOW. V3BECTHO, YTO B K/laCCMYECKOM MpaBe pas3nuyanncb TOBapuWLLecTBa No
06befMHEHNIO OTAENbHOTO KanuTana paguW ofHOro fena (societas unius
negotii) u ToBapuuiecTBa Mo 06bLEAMHEHWID BCero uMyllecTBa (societas
totorum bonorum)®®. [ins pasgena obujero uMyliecTsa TOBapuLIECTB WC-
nons3oBanca uck communi dividundo (D. 10. 3), aHanornM4HbIn UCKY O pas-
nene Hacneactsa (familiae erciscundae. - D. 10. 2).

UT00bI NOHATH, KAKOB Obl1 MexaHusM o6nagaHus 06WMM UMYLLECTBOM B
apxaunyeckom npase, obpatumca K 10-my thparmeHTy V Tabauubl geuemsu-

""S Flor. I. 6. 3: ab hoc populus Romanus relatus in censum, digestus in classes, decuriis
atque collegiis distributus... omnia patrimonii, dignitatis, aetatis, artium officiorumque discrimina
in tabulas referrentur... (OH npou3Ben nofaTHyK Nepenucb PUMCKOrO Hapoaa, pasaenin ero Ha
Knaccbl, [eKypuu u Konnermu... B Tabnuubl LieH3a 6bin BKMKOYEHbI BCEPA3UMuNs B MMYLLECTBEH-
HOM COCTOSHWW, BO3PaCTe, 3aHATUAX U CNy>KEOHbIX 0053aHHOCTSAX...).

Dionys. V. 2. 2: ka! yap xoix; vopotx; TOW; itepi TfrV cropPoXateov xoix; ‘™o Tr/19A0r)
ypa(pévxa<; cpitaxvOpfmoix; mi SripoxiKoix; eivai SCKXVIGK oix; &mxvxac, KaxeArxte
Tapkrrex;, avevedxravxo mi xaq Guoiaq zac, xe kaxa JIOXIV mi xa< erti xcov aypoiv, AC,
énolot>x0 Koivdx; awiovtei; oi 5rjpéxai xe Kai oi cpvAixai, JtaXiv npoaexagav
ETtixeXeiaQai, ak; eni TiAXiou awexeXoWxc eKKATauxfeiv X' ainoit; ane50aav i)7tep xd>v
peyioxcov mi \j/f)(pov ercicpepeiv mi XAXXA Jtp&xxeiv, octa Kaxa xoix; npoxeporx; eOiapoix;
ercpaxxov (OHM Mpukasanm Tak>Ke >KepTBOMPUHOLLEHUS, KOTOpble naeben W COpoAanyM, Cobu-
pascb Kak B YepTe ropofa, Tak W B CeYbCKON MECTHOCTM, COBepluanM coobllya, WCMOAHATb
Tak >Ke, Kak aTo 6bino npu Cepsun Tynamu. KoHcynbl npefocTasuaM UM NpaBo NpOBOANTH
HapodHble COBpaHUs 0 camblX BaXKHbIX Aenax, ronocoBaTb W AevaTb BCe Mpoyee, YTO OHM
feyann no npe>kHemy 06blvato).

80 porcius Latro decl. in Catil. 19: XII tabulis cautum esse cognoscimus, ne qui in urbe
coetus nocturnos agitaret (Mbl 3Haem, 4T0 B XIl Tabauuax 66110 yCTaHOBNEHO, YTO6bI HAKTO
He ycTpansan B [Opode HOYHbIX CXOJOK).

181 Gai. Inst. 111, 15L;/tttf. Inst. 111. 25.4; D. 17.2. 3. 1; D. 17.2. 57; D. 17. 2. 63.




naBa TpeTbs. 3akoHbl XII Tabnuy,

panbHOro cBofa, rae [aii roBopuT cnegytolee 06 Mcke 0 pasfene Hacnenct-
Ba (familiae erciscundae):

«3JTOT UCK npoucTekaeT M3 3akoHa Xl Tabnuy, nb6o npu HanM4uu CoHa-
CNefHUKOB, >XeNnawLmnx oTKasaTbca 0T 06WHOCTU MMYyLLecTBa, 6bIN0 couTe-
HO Heo6XO0AMMbIM YCTAHOBUTb HEKWIA WCK, NOCPeACTBOM KOTOPOro Mexay
HUMU pacnpefenanuch 6bl 4OCTABLUNECA B HACNeACTBO Belyn»'®,

CornacHo ToMmy Xe [al, 3TOT UCK O pas3fene HacneAcTsa, Tak e Kak u
UCK 0 pa3fienie 06LWWero MMyLLecTBa, OTHOCU/CA K NerncakLMOHHbIM UCKam 1
Bo36yxpaanca B (opme Tpe6oBaHWA HasHaueHns cyabn'®. CnegyeT oTme-
TMTb, 4TO actio familiae erciscundae nepBoHayanbHO MOrfa 0XBaTblBaTb
[lena He TOMbKO O pasfiene HacnefcTsa, HO ¥ Booblle o0 pasfgene obuiero
nmywiectea. Befb, cornacHo YnbnuaHy, B 3akoHax XII Ta6nuy TepmuH
familia ncnonb3oBancs He TONbKO B OTHOLUIEHWMW NULL, HO U ANd 0603HAYeHUA
nmywecTsa'®. CooTeeTcTBeHHO BbipaxeHue actio familiae erciscundae B
[eLeMBMpanbHOM CBOAE MO0 03HayaTb M «UCK O pasfene WMyLLEeCcTBa».
Bce unsgatenn 3akoHoB XII Tabnuy coBepLlUIeHHO cnpaBeA/IBO CBA3bIBAKOT
3TOT UCK C He gowweawel geuemMBupanbHO HopMoi 06 apxaMyeckom TOBa-
puwecTBe ercto non cito. 3HameHUTbIA eruneTckuil OTpbLIBOK M3 WIHCTUTY-
unit Fas faeT JOCTATOYHO MO/MHOE OMKWCaHWe 3TOr0 BKMAA TOBAapuULLECTBa.
Y4nuTbiBas BaXXHOCTb 3TOr0 OTPbIBKA, MPUBELEM €r0 NMOMHOCTHIO:

«CylLlecTByeT W WHOW BWUZ TOBApULLECTBA, CBOWCTBEHHbIW TO/bKO PUM-
CKMUM rpaxjaHaMm. Befb Hekorga nocne CMepTu oTLa CemelicTBa mexay 6u-
XalllMmm HacnefHUKaMn yCTaHaBMBANOCh HEKOE 3aKOHHOE W B TO e Bpe-
Msi eCTeCTBEHHOE TOBApULLECTBO, KOTOPOE Ha3bliBajioCch ercto non cito, T.e.

2 Lex XIl tab. V. 10 =D. 10. 2. 1 pr.: Haec actio proficiscitur e lege duodecim tabularum:
namque coheredibus volentibus a communione discedere necessarium videbatur aliguam actio-
nem constitui, qua inter eos res hereditariae distribuerentur.

8 Gai. Inst. IV. 17a Item de h(eredi)tate diuidenda i(nter) coh(ere)des eadem lex p(er)
iudicis postulationem gi ius[sit]. Item fecit lex Licinn[i]a si de a[lilqua re comm[u]ni di-
uid[e]nda ageretur (TOYHO TaK >Ke TOT >Ke camblii 3akoH (XII Tabnuu) npukasbisasi, 4YTOGbI
yepe3 TpeboBaHWe CyAbW BO3GY>KAANCA WCK O pasdene HacnefCcTBa MeXKAy COHacnegHuKamm.
To >ke camoe fenan 3akoH JIMUMHHMA, ecnn BO3Oy><Aanca WCK 0 pasfene Kakoii-nnbo obLen
BeLLy).

8 D, 50. 16. 195. 1: «Familiae» appellatio qualiter accipiatur, videamus. et quidem varie
accepta est: nam et in res et in personas deducitur. in res, ut puta in lege duodecim tabularum his
verbis «adgnatus proximus familiam habeto» ([JaBaiiTe pacCMOTpPUM, B KakuX 3HAYEHUsIX
MCNONb3yeTCs BblpadkeHne «hamunnsa», Tak Kak NPUHATbI pasnuyHble 3HAYeHWs: Befb OHO
NPUMEHSETCA U B OTHOLIEHU BeLLeil, U B OTHOLUEHUM UL, Kak, Hanpumep, B 3akoHeXIl Ta6-
NN, B CRedytoLmx cnoBax: «bavdkaiiluuii arHaT fa UMeeT MMYLLEeCTBO»).
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«MpW HepasAeneHHOW COGCTBEHHOCTM»; BeAb erctum o03Ha4yaeT «COOCTBEH-
HOCTb», OTClOfa COBCTBEHHWK 30BeTcs erus. Ciere e 03HAYaeT «AeNuTb»,
OTKyfa Mbl N TOBOPUM «py6UTb», «paccekaTb» W «AennTb». Takxke W Apyrue,
KTO X0Ten 6blTb B OAHOM W TOM >Xe TOBapuLlecTBe, MOrW AOCTUYbL 3TOrO y
npeTtopa MocpeiCTBOM OMNpeAeneHHOro /ernc'akuynMoHHOro ucka. B gaHHOM
ToBapuuecTBe 6paTbeB M MPOYMX AWL, KOTOPble MO Npumepy 6paTbeB 06be-
OUHUAUCHL CO CBOMMM COYfleHaMu B TOBApWLLECTBO, OTANUYMTENbHOR YepToit
6blN0 TO, YTO OAWH, AaXe ecnu 3TO efWHCTBEHHbIA M3 coToBapuLielt, mo-
CpeAcTBOM MaHymuccuu genan cBo6ofHbIM 06Wero paba, u TOT monyyan
cBobogy OT Bcex (4NeHOB ToBapuliecTBa); Takum e obpasom fgenano
Bellb 06l el NOCpeiCTBOM ee MaHLUMNauuu OJHO NNLO, KOTOpPOe Mmoay4vano
ee B MaHLUNUii»'®,

KoHeuHo, [aii pacckas3biBaeT Mpexie BCEro 0 CeMeiiHOW o06wwnHe
6paTbeB, paHee COCTOSBLIWX MO BNacTbl OTLA, OAHAKO Y4YEHbIX AaBHO
npusnek ToT (akT'®®, uTo 34ech peub maeT 06 ocoboii hopme KOMNEKTWUB-
HOli, HepasfeneHHoil cobcTBeHHOCTU (dominium non divisum) AByX wau
HECKONbKWX MWL, CBOEro npaea, YTO B 3HAUYMTeNbHOW Mepe oTauuaeTcs OT
TPafuLMOHHBIX MpeAcTaBneHWf B  COBpPeMeHHON wucTtopuorpagum o
dominium kak 0603HayeHUM HepasfenbHOro rocnofCcTBa OLHOMO AuUa Hapg
Bellblo. 34ecb Xe peub SBHO MAeT O KONNeKTUBHOW cobcTBeHHOCTM. Ho
ele 6onee BaXHbIM fBNSETCA TOT (hakT, 4yTo, No cnosam [as, Nogo6HOro
pofa ToBapuiiecTBa C Hepa3feneHHON COBCTBEHHOCTbIO NO MpUMepy 06-
WWHbLl 6paTbeB MOFAN CO34aBaTb «TaKXe W ApYyrue, KT0 XoTen 6biTb B 04-
HOM ¥ TOM >Xe TOBapuliecTse», T.e. NMLA, He fABAsAlOWMeca 6paTbaMu u
BoO6Lle POACTBEHHMKaMW, NpaBAa, OHW [OMKHbI ObIIM NCKYCCTBEHHO
co3faBaTb CBOe TOBAapWLULeCTBO «y MNpeTopa MOCPeLCTBOM ONpefeneHHOro
NerncakuMoHHOro McKa». YOWBUTENbHO, YTO COBPEMEHHbIE HOPUCTbI, AO-

3 Gai. Inst. 1I. 154a; E(st) a(u)t(em) aliud genus societatis proprium ciuium Romanorfum],
Olim enim mortuo patre familias i(nter) suos h(ere)des quaedam erat legitima simul et naturalis
soci[e]t[a]s, quae appell[abatur] [ercto non cito, i(d) e(st) dominio] [non diuiso: erctjum enim
do[minium e(st), un]de eru[s] dominus dicitur: ciere a(u)[t(em)] diuidere e(st): unde c(a)edere et
secare et diuidere dicimus. Alii g(uo)q(ue), qui uolebant eandem habere societatem, poterant id
(con)sequi ap(ud) praetorem certa legis actione. In hac a(u)t(em) societate fratrum ceterorumue
qui ad exemplum fratrum suorum societatem coierint, illud proprium [era]t, [unus] quod u(el)
unus ex sociis communem seruum m(anu)mittendo liberu(m) faciebat et omnibus libertum
adquirebat: item unus [rem co]mmunem m(an)c[ipa](n)[do eius faciebat, qui m(an)[cipio ac-
cipiebat.

8% Cwm., Hanpumep: Corbino A. Schemi giuridici dell'appartenenza nell'esperienza romana
arcaica// La proprieta e le proprieta/ A curadi E. Cortese. Milano, 1988. P. 24-26.
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BOMLHO MHOTO Hanucaslime 06 3ToM uHCTUTYTe'®”| cBAsbiBalOT apxauue-
CKYyl0 societas ercto non cito TONbKO C 0COObIM BULOM CEMEWHOW, B nyu-
lwem cny4vae poAoBO COBCTBEHHOCTM, C TaK Ha3blBAEMOW 60MbLIOK CeMbei
familia communi iure (D. 50. 16. 195. 2). Befab, Kak yKa3biBanocb Bbllle,
nobble KoNnernyn CTpoManch Ha OCHOBe 6paTcTBa, ClnefoBaTenbHO, ntobas
sodalitas, naet nn peub 06 ApBanbCKUX GpaTbaX, 0 peMecfieHHUKax UM o
TOproBsuax, morna o6befWHATbL UMYLLECTBO CBOMX 4neHoB B dominium mon
divisum. J1t060NbITHO OTMETWUTb, 4YTO Takue HefeNuMMble TOBapuLLecTBa
(societas inseparabilis. - Gell. I. 9. 12) B MOnHO Mepe COOTBETCTBYHT
HallMM NpeAcTaBNEHUAM O OPULNYECKOM NuLe, TaK Kak corpus, T.e. UMYy-
WecTBO TaKoro ToBapuiiecTBa, 6biN0 HefeNMMbIM, a KaXfblii 4neH ToBa-
puwecTBa 6bl1 ero npegctaBuTeneMm W npuobpetan nnbo oT4vyxgan cobeT-
BEHHOCTb OT MMEHW BCEro TOBapuliecTBa. Takoe TOBapuLLECTBO B OTAnYMe
0T 06bIYHOrO C€03[aBanoCb He MPOCTbIM KOHCEHCYaNlbHbIM [OrOBOPOM, a
peweHnem npetopa, T.e. Marucrpara, W He Npekpaw,anocb Mo CMepPTU Un
BbIXOf€ M3 Hero O4HOr0 W3 4YNeHoB. YnNpaBieHWe KOMNEKTUBHOW cobCT-
BEHHOCTbIO KOHCOpLMYMa COOTBETCTBEHHO OCYLECTBAANOCL Ha 06LwWux
cobpaHuaAX-nupLlecTBax ero YJeHOB.

Ocob6eHHO BaXKeH A5 Hac cnocob yupexgeHus societas ercto non
cito. laiAi roBopuT, 4YTO 3TO MPOMCXOAMNO B NPUCYTCTBUM MpeTOopa, No-
cpefcTBOM o0co6oro nerucakymoHHoro wucka (certa legis actione). Mo
BCE/ BUAMMOCTU, 3TO ObIN  BUHAWKAUWOHHBLIA uck - legis actio
sacramento in rem. laii Nogpo6HO OMWCbIBaeT 3TOT apxaumyeckuil UCK B
cnyuae cropa Mexgy AByMA co6cTeeHHMKamu'®®, Kaxgblii 13 TaXywmxcs
HaknagblBan Ha Belb PyKy U 06bABNAN ee CBOeN CO6GCTBEHHOCTbIO MO
npasy KBupuToB. O6paliaeT Ha cebs BHMMaHWe cnefytowas ppasa as:
«TOT, KTO BMHAMLMPOBAN, AepXan NpyT; 3aTeM cxBaTbiBan Belb... OT-
BETUMK MPOM3HOCKUN TaKXe C/oBa W Aenan To Xe camoe. llocne TOro Kak
oba BUHAMUMPOP3NM, NpeTop nposo3rnawan: «OTnycTUTe 3TOrO pa-

"¥'perozzi. Parentela e gruppo parentale // Scritti giuridici. N 3. 1948. P. 3 ss.; De Fran-
cisciP. Primordia civitatis. Roma, 1959. P. 150 ss.; Bretone M. Consortium e communio //
Labeo. N 6. 1960. P. 163 ss.; Stojcevic M. Gens, consortium, familia | | Studi Volterra. I. 1971.
P. 425 ss.; Tondo S. 1l consorzio domesticonella Roma antica // Atti Accad. Toscana, La Colom-
baria. N 40. 1975. P. 131 ss.; Gutierrez-Masson. Del 'consortium' a la 'societas’. 1. Consortium
ercto non cito. 1987. P. 17 ss.; Serrao F. Diritto privato, economia e societa nella storia di Roma.
Napoli, 1987. P. 73-79, 324; Franciosi G. Famiglia e persone in Roma antica dall'eta arcaica al
principato. Torino, 1995. P. 10-19.

8 Gai. Inst. V. 16.
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6a»»'%, N3 aToro cneayet, 4To [0 MPOBO3rAalleHMs npeTopa 06a Aepxa-
nu Bellb PyKoi. BrnojiHe BO3MOXHO, YTO Npu 06beJUHEHUU COBCTBEHHO-
CTM [BYX Win Gonee yupeAuTeneil ToBapuliecTBa ercto non cito npowuc-
X0M/I0 HeuTo nofo6GHoe. BooGlie M3BECTHO, YTO M B aHTUYHOCTW, W B
CpefjHue Beka COEAWHEHWE PYK Ha KakKoW-1160 CUMMBOSMYECKON BeLiy
Obl/I0 PacnpoCTPaHEHHbIM PUTYanoM CO3[aHus TOr0 WAM WHOIO coApy-
XecTBa. KOHEeYHO, ecu peub lWa O KPYMHOW KOMNErMu U3 HECKONbKUX
[ECcATKOB YesoBeK, TO HEOB6XOAWUMbIA topugMuecKkuidi puTyan Moram wuc-
MofHUTL NGO HECKONbKO MNpefAcTaBuTenell (yupeauTeneil) konneruu,
nn6o Jaxe OAMH ee MepBOCBALLEHHMK. Tak, Ha 3TO YKa3blBaeT pacckas
Jlnena o cosgaHum Konnerum Toprosues (mercatores)'®. Cnyuaii ¢ yupe-
X[EHWeM KONMeruu TOProBLEB MO3BO/SET TaKXKe FOBOPUTbL O COBeplle-
HUM  XKEPTBOMPUHOLIEHWUS, HEeo6X0AMMOro Npu  CO3J4aHUU  KOJNETUN.
[OvoHucuidi CanukapHacCKuii ykas3biBaeT, 4TO HauGofiee BaXKHble JOr0OBO-
pbl U KNATBbI NPOM3HOCMAMCL Y antapa™™. UTo6bl npugaTh 6Gonbluee 3Ha-
YeHMe KNATBE, MPOM3HOCALIME e Kacanuch pykoii antapa'®? nnu6o asep-
HOro KOCsKa Xpama, NOCBsLLaeMOro GOXeCTBY - MOKPOBUTE/O KO/IEruu
(Liv. I1. 8. 8).

KoHeuHO, Kak (opMbl KONNErnid, Tak 1 cnocobbl UX yUpexgeHus Morau
6bITb pa3Hoo6pa3Hbl. OfHAKO B CBA3M C 3TUM XOTenocb 6bl OTMETUTb Che-
AyHOWNUA dakT. B Hagnucax o chenkax mancipium, KoTopble coobliecTsa
OTKYMNLLMKOB 3aK/aloyanu C rocyaapcTBoM, (Urypupyet Kak eAUHCTBEHHOE
yncno cnosa manceps, 0603Ha4yaBLIEr0 MarucTpa Konneruum, OT MMEHU KO-
TOPO/ OH 3aK/to4aeT [OroBOp, TaK M MHOXECTBEHHOE 4KMcno - mancipes '
370 N03BONISET MPEAMONIOXKUTL, YTO AOrOBOP NO rOCYAapCTBEHHOMY OTKyMmy

3aKn4anca cpasy HECKO/IbKUMU paBHbIMU COCOOGCTBEHHMKAMMU.

89

MoaBoas uTOr aHanu3dy apxamdeckux sodalitates u xapakTepy Konnek-
TUBHOI cob6cTBeHHocTM dominium non divisum, XoTenocb 6bl OTMETUTb

® Gai. Inst. IV. 16: qui uindicabat, /estucam tenebat; deinde ipsam rem adprehendebat...
aduersarius eadem similiter dicebat et faciebat, cum uterque uindicasset, praetor dicebat: MIT-
77TE AM BO HOMINEM.

0Ljv. 11. 27. 5-6. TeKcT cMm. BbiLue, 3.2.3.

! Dionys. 1. 40. 6: 6pkol Te yap en anTd Kal! crovOfjKou. TOL, Po\)A 0pevoiq (kpoucog Ti
NKkxap&TTeaBca Kasi GekaTerxtek; Xxpripattov yivovxai cru/vcd kat' evxofg- (Begb npu anTa-
pe falTCA KIATBbI W 3aKNOYAOTCA [0r0BOPbI TEMU, KTO XO4eT HafeXHO yCTPOUTb 4TO-
Mbo, a TakXKe B3UMATCA [eCATUHbI BUHOTPaja no obeTy).

92pJaut. Rud. 5. 2.46 ss.; Cic. Flacc. 36.

% Cm.: PocToBLeBM. McTopus rocyaapcTBEHHOO OTKyNa B pUMCKoii Vimnepum (0T AB-
rycta fo AuvoknetnaHa) // IVS ANTIQWM = [pesHee npaso. Nel11. 2003. C. 165 cn.
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06LLYH0 TEHAEHLMIO Pa3BUTUA 3TOr0 UMHCTUTYTa. KOHeyHo, B nocnegywowume
nocne usgaHus 3akoHoB XII Tabnuy Beka ToBapuwecTBa C Hepas3AeNeHHOl
CO6CTBEHHOCTbIO pa3BMBasNCb MO CaMbiM pa3Hoobpas3HbiM MogensMm. W3-
BECTHbl MHOTOYWC/IEHHbIE BUAbl TOBAPULLECTB, FAe PALOBble Y/NEHbl KOPMO-
pauuun 3aBucenn OT CBOMX MaTPOHOB, BO3rNaBAABLIMX, OMNEKABLIUX U cy6CuM-
avpoBasBwunx Konnernu. OAHAKO NpoAo/Kana pasBuBaTbCa W Apyras NIMHUA,
Korga BCe WM 3HAYMTeNbHas yacTb Kopnopauuu ynpaensnu obuwell coberT-
BEHHOCTbIO COBMECTHO Ha AEMOKpaTU4YeCKMX Hayanax. YneHbl Takux TOBa-
puwecTB o6naganu pasBHON BnacTeto (par potestas). B pumckom npaBe
WMEHHO 3TOT BMWJ TOBApULLECTB MONMy4Yun Hambonbuiee passutme. VIMEHHO
Nno3TOMy HepaBHOe TOBapwuLLecTBO - societas leonina paccMaTpuBaeTcs puM-
CKUMW KNacCUYeCKUMUN IOpUCTaMm Kak UCKoYeHne n3 obuero npasuna. Ha
MOM B3rnsg, OCHOBa TakOro poja KONMNEeKTUBHOM COGCTBEHHOCTW, ynpasise-
MOM Ha AeMOKpaTM4YecKMX Hayanax, 6bina 3anoxeHa B 3akoHax Xl tabnuu.

3.2.3.3. Mancipium ¥ cucTema rocyfapCTBeHHbIX OTKyNoB

UT0O6bl Nyylle NOHATL XapakTep YNOMAHYTOro Bbile mancipium u cooT-
BETCTBEHHO B3aMMOOTHOLIEHNA MeXAY O06LlecTBEHHON COBCTBEHHOCTbIO M
YaCTHbIM NMPUCBOEHWEM ee NA0AO0B B apxauyeckuii mepuoj, BHOBb 06paTum-
€A K [JeuemMBMpanbHOMY CBOAY, & UMEHHO K TOM ero 4acTtu, Kotopas 6bina
noceslleHa BeuwHomy npaBy. 3akoHbl Xl Tabnuy rnacat: «Ecnum K10 co-
BEpLIAeT nexum MaM mancipium, To NycTb C/f0Ba, KOTOPbIMW OH 06a3yeTcs,
nouuTaloTca HepywuMbiMu»'®. Ho B camux cnosax 3akoHa O06BLACHEHUS
XapakTepa mancipium Mbl He HaxoAuM. B To >Xe Bpems npaBu/ibHOE MNO-
HUMaHWe XapakTepa mancipium MOXeT AaTb KA4Y K BepHOW oueHke
BCelf CTPYKTYpbl PAHHEPMMCKOrO BELHOr0 MpaBa, Pa3BUTWUA COLMaNbHO-
3KOHOMWYECKMX OTHOLLEHMUI B Pume V-1V BB. A0 H.3. OTctoga Heocnabe-
BalLWNT NHTepec uccnepoBaTenell K faHHO npo6neme. HeaoCTaTOUYHOCTb W
HEO4HO3HAYHOCTb NCTOYHWKOB BbI3BAAN K XU3HW AEeCATKN TEOPUI U TpakTo-
BOK CyWHOCTM bBbaxeHns nexum mancipiumque, MHOrue wu3 KOTOPbIX
NpAMO MPOTUBOMONOXHLI ApYr Apyry*®. M03TOMYy Npu paccMOTPeHUM AaH-
HOM npo6nembl 0CO6EHHO BaXKeH TLATeNbHbIA aHann3 UCTOYHUKOB.

P4 X1 tab. VI. 1: cum nexum faciet mancipiumque, uti lingua nuncupassit,
ita ius esto. O 3HayeHWMM cnosa nuncupassit cm.: Fest. Nuncupata pecunia. P. 176 L
Varr. L.L.VI.60.

1% Cm. 0630p pa3nuuHbIX Teopuid 0 nexum mancipiumaue: Thorman K.F. Der doppelte Ur-
sprung der Mancipatio. S. 176 ff.; Tomulescu C.St. Nexum bei Cicero. S. 40 ff.; Behrends O.
Das Nexum. S. 141 ff.
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OcTaHOBMMCS MpeXxpae BCEro Ha [ApeBHell 3TuUMonoruu TepMmuHa
mancipium. TIpAMbIX fAaHHbIX WCTOYHMKOB MO TONKOBaHWIO TeEPMUHA
mancipium kpaifHe mano. Tak, BappoH roBopuT, 4TO «mancipium Ha3biBa-
eTcs To, UTO GepeTca pykoii»*°® Heckonbko 6onee npocTpaHHOe onpejene-
Hue paet Nemnpop: «Mancipium - 3T0 BCe TO, YTO MOXeT ObITb B3ATO U NOA-
UYNHEHO PYKOW, Kak, Hanpumep, 4enoBek, nowafb, oBua. Befgb 3aTm XusoT-
Hble Ccpa3y, Kak poXJalwTcsd, cyMTaloTcs B3ATbIMW B mancipium. Begb u Te

XWUBOTHbIE, KOTOPble MPUYUCNAKOTCA K AUWKUM, NO-BUAMMOMY, TOorga CTaHO-
o . 197

BMAUCb Mancipium, Korga ux 3axsaTblBanu WAM KOrAa OHU MpUpyvanucb»
Takum 06pa3omM, mancipium 03Hayano npexje BCEro BfacTb Haj Ye/N0BEKOM
UM XMBOTHbIM. OTClOfla M LIWPOKO pacnpocTpaHeHHOe Ha3BaHue pabos -
mancipii. Bnactb yepe3 mancipium ocyuwecTBasnacb ¢ NoMoLULbi0 0C060ro
puTyana «HanoXxeHus pyku» (manus iniectio). Ha ato o6palaeT BHMMaHue
Makpo6uit, rosopsi, 4TO puTyan manus iniectio - 370 nNo4YTM ” ecCTb
mancipium, f06aBnas, YTO MocnegHee OTHOCUIOCH K 6OXECTBEHHOMY MpaBy
N COMPOBOX[AaNoCb OMpefjeNeHHbIMU cfioBaMu nocesaweHuns (Macr. ., Sat.
Il. 7). Takum o6pa3om, mancipium 06bIYHO TPaKTyeTCA KakK ApeBHelwwee
0603HayeHne npasa cobcTBeHHoCTU™ ., . [IMONTAM YTOUHSET, UTO TepMUH
mancipium o603HayaeT He CTOJ/IbKO MpaBO COOGCTBEHHOCTWU, CKONbKO BfacTb
fomoBnafbikn (patria potestas) Haj MaHLUUMUPYeMbIM WMMYLLECTBOM W MOf-
BNACTHLIMM uneHamu cembl'®® OpfHako HeorpaHWueHHas BnacTb Haj Be-
Wb, Hanpumep Hag KynneHHbIM gomoM (Cic. De orat. |. 178), - 3T0 1 ecTb
OfIUH W3 TNaBHbIX 31EMEHTOB MpaBa COGCTBEHHOCTU.

B Hayke rocrnofcTByeT MHEHWe 0 TOM, YTO ,qpeBHeﬁUJee mancipium - aTo
MaHLUuMnauus, onpefefeHne KOTOPOR faeT puMmckuii topuct Mai (Inst. 1. 119-
120). OpHako Takoe npejAcTaB/ieHVWe He MOATBEPXAAETCH AAHHBLIMMW LEenoro
psaja UCTOYHMKOB. [eno B TOM, UTO (dopmMysa nexum mancipiumgue 3ako-
HoB X1l Ta6nuy (VI. 1) umeeT napannenbHblii Nnepeckasy topucta Masna, rae

e Varr. L. L. VI. 85: Mancipium quod manu capitur.

7 hid. Orig. IX. 4. 45: Mancipium est, quidquid manu capi subdique potest, ut homo,
equus, ovis. Haec enim animalia statim ut nata sunt, mancipium esse putantur. Nam et ea, quae
in bestiarum numero sunt, tunc videntur mancipium esse, quando capi sive domari coeperint".
O6bI4HO KOMMEHTATOpbl 3TOr0 TeKCTa 06pallatoT BHWMaHWe Ha owwnbky Wcwugopa, nmpuuwc-
NMBLLErO K mancipium oBeL, U AMKUX XMBOTHbIX: Fontes iuris Romani antiqui / Ed. C.G. Brans.
Vol. 2. Tubingae, 1909. S. 83. OfHaKkO BO3MOXHO W [pyroe 06bACHEHWE 3TOr0 TekcTa (CM.

HIDKE).
198

Steinwenter. Mancipium // RE. Bd 14 (1). S. 1010-1014.
¥ Diosdi G. Ownership in Ancient and Preclassical Roman Law. Budapest, 1970. P. 50 f.
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LpeBHAA QopMyna 3amMeHeHa TEePMUHOMOrMel KiacCK4yeckoro npaea -
mancipatio et in iure cessio (Vat. fr. 50). Wccneposatenu pUuMCKOro npasa
[aBHO 06paTuiM Ha 3TO BHWMaHWe. Ha comocTaBneHWn ABYyX NapannefibHbiX
(hopMyn OCHOBbIBaeTCA TEOpWUs, COrfacHO KOTOPOW nexum - 3TO ApeBHWIA
BUA in iure cessio, Tak Kak MaHUuMnauus MOXeT ObiTb COOTHECEHa TOMbKO C
mancipium?®. OgHako TakoMy TOJKOBaHMIO NPOTMBOPEYaT AaHHble Boauus,
npuBOAUMbIE UM B KOMMEHTapuu K LMLepOHOBCKOW Topica. YuuTbiBas
Ba)XXHOCTb 3TOr0 TeKCTa, NMPUBOLUM €ro MOSHOCTbIO:

«Befb (LinuepoH) onpefenser, 4To MMEHHO MOXeT 6blTb (Ha3BaHO) OT-
yyXXgeHueMm TOM Belwu, KOTOpas OTHOCMTCA K res mancipi, rosops:
"OTuyX/eHVe Beln, KOTOpasa ABMAeTCA res mancipi, - 370 Unn nepefava ee
Apyromy nvuy nocpeAcTBOM nexus, Wnu yctynka B cyfe (in iure cessio), ¢
MOMOLLbIO KOTOPOM 3TO (OTUYXAEHWE) MOXeT OblTb MPU3HAHO B FpaxgaH-
CKOM npase". Befb HUYTO He MOXeT 6biTb CAeNaHO B rpaxfaHCKOM mnpase
MeXay Kem 6bl TO HU BbIN0 KPOMe PUMCKUX rpaxiaH, ANs KOTOpbIX U CyLie-
CTBYET rpaxfaHCKoe npaso, cofepxauieecs B 3akoHax XII Ttabnuu. MN60 BCe
BeLyM, KOTOpble MOFYT 6bITb OTHYX/EHbl, TO €CTb Te, KOTOPble MOTyT Mepei-
TW OT Hac B CO6CTBEHHOCTb ApYroro nuua, AsnstTcs nndo mancipi, nnbo nec
mancipi. Res mancipi ApeBHMe Ha3blBanu Takue Beln, KOTOpble OT4yXAa-
NINCb TaK, YTO 3TO OTYYXJEHME NPOU3BOAMIOCL C MOMOLLbLIO HEKOero obpsga
nexus. Befb nexus - 3T0 Hekunii NpaBoBoOi 06pPsAA, KOTOPbIA MPOMCXOAUN Tak,
Kak 370 onucbiBaeT B "WHcTutyuymsax" lai. Y atoro Mas B nmepBoOi KHure
"MHcTuTyymii" o cnocobe 3ak/lOYEHUS NeXus MMEKTCA Chneaytoline crosa:
"MaHunnauuna cocTouT, Kak Mbl Bbille CKa3anu, B HekKoeil BOOGpakaeMoli
npogaxe. OTO NpaBO CBOWCTBEHHO PUMCKUM TFpaxijaHam UK cosepluaeTcs
Tak. [purnacue He MeHee MATU COBEPLUEHHONIETHUX PUMCKUX TpaxiaH B
KayecTBe CBWAeTenei u, CBepx TOro, elle OLHO ANLO TOTFO >Ke COCTOSHWSA,
KOTOpoe fAep>ano 6bl B pyKax MefjHble BeCbl, W Ha3blBalOLeecs BeCOBLU-
KOM, TOT, KTO Mo/iyd4an mancipium, gepxa meab?”, rosopun Tak: "§ yTsep-
XAaK, YTO 3TOT YeN0BeK NPUHALNEXUT MHe N0 KBUPUTCKOMY Npasy W 4To
OH [LO/DKEH CUMTaTbCA KYMJIEHHbIM MHOK 3a 3Ty Meflb U MOCPeACTBOM 3TUX
MefHblX BECOB". 3aTeM OH yjapseT 3TON MeAbld O BeCbl W MepejaeT ee Kak
Obl B KayecTBe MOKYMHOW LieHbl TOMY, OT KO0 moayuyun mancipium™ (= Gai.
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20 ThormanK.F. Op. cit. S. 255 ff.; Tomulescu C.St. Op. cit. S. 70 ff.

X1 ynoTpe6bneHHoe 3Aeck BoaLmeM BbipaxkeHWe aes tenens pacXoauTCA C COOTBETCTBYIO-
wym mecTom y las (Inst. 1. 119), 3a uto Bosuwii moaBeprancs KpUTKMKe Kak HeAOCTaTOMHO
[06pOCOBECTHbIN aBTOp. OfHAKO UTanbsiHCKWIA uccnefoeatens A. KopbuHo gokasan, 4To
npegnaraemblii boaumem BapuaHT 6onee ToueH (CorbinoA. Op. cit. P. 150-196).

3.2. Copep>kaHue 3akoHosXIl Tabnuu,.

Inst. 1. 119. - JL.K). Wtak, BCcsAKkas (MaHuuMnupyemas) Bellb MO 3aKOHY
X1l Tabnuy He MOXEeT OTYYXAaTbCA MHAue YeM NOCPefCTBOM 3TOro obpsja.
Mpoune e BewWM, NOMb3yHOLMECA CBOMM MpPaBoOM (OTYYXKAEHMSA), HasblBa-
AUch res nec mancipi. Res mancipi Takxe ycTynawTcs no cygy. YcTynka no
cypy (in iure cessio) npoucxoauna Tak, KakK 3TO WM3M0XWN TOT xe [ail BO
BTOPOM TO/IKOBaHMU: "YCTynka no cygy NpoOMCXOAMT credytowmnm obpasom:
nepeg MarucTpaToM pUMMCKOrO Hapoga, WMaW MpeTopoM, WAU HaMeCTHWKOM
MPOBMHLUMM TOT, KOMY Bellb YCTynaeTcs B Cyfde, Jepxa ee, npousHocut: "H
yTBepXAal, 4YTO 3TOT YeNOBeK MO MO npaBy KBMPUTOB". 3aTeM OH TakuMm
06pa3oM BMHAMLMPOBAN: MPeTop ChpawuBan ycTynawlwero Belpb, He bygeTt
AN OH BUHAWMLMPOBaTb NPOTMB? Korfga e TOT CKaXeT, YTO HeT uau npo-
MOMYUT, TOr4a OH NPUCYXAaeT Bellb TOMY, KTO BMHAMUMpoOBan. W 3To Ha-
3biBaetca legis actio." (= Gai. Inst. Il. 24. - 1.LK.) WTak, res mancipi oTuyx-
faloTcs, Kak 6bl10 CKasaHo, WAM Yepe3 nexus, UAM C MOMOLbI in iure
cessio... Befb oTuyXaeHue res mancipi He ocyLiecTBasieTcs MOCPeLCTBOM
npocToit nepegaun...»*%?

Takum 06pa3om, Boauuii OTHOCMT LUMPOKO W3BECTHOE OMNpefjeneHne
mMaHuunaumu as MMeHHo K nexum. Torga moh npouefypoii mancipium

421
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%02 Boeth. Ad Cic. Top. 3.5.28 (Orelli - Beiter): Definit enim, quid sit abalienatio eius rei,
quae mancipi est, dicens: "Abalienatio est eius rei, quae mancipi est aut traditio alteri nexu aut
cessio in iure, inter quos ea iure civili fieri possunt". Nam iure civili fieri aliquid non inter alios
nisi inter cives Romanos potest, quorum est etiam ius civile, quod duodecim tabulis continentur.
Omnes vero res, quae abalienari possunt, id est, quae a nostra ad alterius transire dominium
possunt, aut mancipi sunt, aut nec mancipi. Mancipi res veteres appellabant, quae ita
abalienabantur, ut ea abalienatio per quandan nexus fieret solennitatem. Nexus vero est quaedam
iuris solennitas, quae fiebat eo modo, quo in Institutionibus Gaius exponit. Eiusdem autem Gaii
libro primo Institutionum de nexu faciendo haec verba sunt: "Est autem mancipatio, ut supra
quoque indicavimus, imaginaria quaedam venditio: quod ipsum ius proprium Romanorum est
civium; eaque res ita agitur, adhibitis non minus quam quinque testibus civibus Romanis puberi-
bus et praeterea alio eiusdem condicionis, qui libram aeneam teneat, qui appellator libripens. Is
qui mancipium accipit, aes tenens ita dicit: hunc ego ex iure QmRmuM meum esse aio,
isque mihiemptus esthoc aere aeneaque libra. Deinde aere percutit libram idque aes dat
ei a quo mancipium accipit, quasi pretii loco". Quaecunque igitur res lege duodecim tabularum
aliter nisi per hanc solennitatem abalienari non poterat. Sui iuris autem ceterae res nec mancipi
vocabantur. Cessio vero tali fiebat, ut secundo commentario idem Gaius exposuit: "In iure autem
cessio fit hoc modo. Apud magistratum populi Romani vel apud praetorem vel apud praesidem
provinciae is, cui res in iure ceditur, rem tenens ita vindicat: hunc ego hominem ex iure
qurrnum meum esse aio. Deinde, postquam hie vindicaverit, praetor interrogat eum, qui cedit,
an contra vindicet. Quo negamte aut tacente, tunc ei, qui vindicaverit, earn rem addicit: idque
legis actio vocatur". Res igitur, quae mancipi sunt, aut nexu, ut dictum est, abalienabantur, aut in
iure cessione... Nam pure traditione abalienatio rei mancipi non explication




MnaBa TpeTba. 3akoHbiXIITabnuy,

cnefyeT MOHMMAaTb CyfleOHYI0 YCTYMKY - in iure cessio, ynoMaHyTYy0 B Npu-
BefleHHOM Bblwe 3akoHe XII Tabnuu. OfHaKO 3f4eCb MOXET BO3HUKHYTb
Cepbe3HOe BO3PaXeHWe B TOM, YTO 06BbEKTOM mancipium Morau 6bITb TOJb-
KO res mancipi, Torga Kak yepes cyfiebHyt0 YCTynky MOrau nepefabatbca W
res nec mancipi. CornacHo latw, K res mancipi OTHOCUIUCb «pabbl, ObIKK,
nowagu, ocnibl, Myfbl U 3eMAW, Aanee, CTPOeHMA Ha utanuiickoit semne» (Inst.
Il. 14(b)), a TakXe 3eMenbHble cepBUTYTA (Sevitutes praediorum rusticorum) u
cBobofHble nnua, nognexawne maHumnauum (Inst. 1. 120; 1. 17). K res nec
mancipi oTHocunucs Bce npouuve Bewwn (Gai. Inst. 1. 16-20), KOTOpble MOr-
NN OTYYXAATbCH NPOCTOW Nepefayen.

Hemeukuii nccnegosatens K.®. TopmaH, Ha Haw B3rnsg, BecbMa y6eau-
Te/lbHO MNokKasan 6nM30CTb MaHuunauuu u BuHAMKauumu (in iure cessio). o
ero MHeHWI0, fpeBHelian BUHAMKALMA TakXKe OrpaHuumBanacb TONbKO res
mancipi?®. Begb B BUHAMKALNN, TaK Xe Kak U B MaHLMnaLuuu, ynotpe6nsncs
00pAf «HaMOXeHUs PYKN», 0 YeM HeABYCMbICNEHHO CBUAETENLCTBYIOT Bap-
poH 1 Asn Menanit®™. K.®. TopmaH 06paljaeT BHUMaHWe TaKxe W Ha TO, 4TO
CNOBO manus, MOA06HO mancipium, 0603Hayano BRacTb Kak TakoByt2%®.
®opmanbHbIM OTANYUEM 3TUX HPUAUYECKUX aKTOB 6bIN0 TO, 4YTO npuobpe-
TEHWe BfacTu (mancipium) uyepe3 maHLUMNaLWi0 COBEPLUANOCh C MOMOLLbLIO
MeAM U BECOB, a B BUHAMKALUW - npuknafbiBaHuem nanoykm (festuca) K
npuobpetaemMomMy npeameTy. OTa nanoyka CUMBOAM3MpOBana cob6oii
kKonbe (Gai. Inst. 1V. 16), T.e. BOEHHY cuiy, KOTOopas Bcerfja npusHaBa-
nacb pUMAAHaAMW OCHOBHbIM WMCTOYHWKOM Npuo6peTeHns COBCTBEHHOCTU
(Cic. De off. I. 21). K.®. TopwmaH Ha3blBaeT TaKOW HOPUANYECKUIA aKT
«NPaBoOM KOMbsi»2*°,

XvBbIM MPUMEPOM BMHAMKALWMWM B apxauyeckom Pume sBnsatoTCA TOpru
OTHATbIM Y Bpara MMyLLeCTBOM, KOTOPble yCTpauBanuW KOHCYNbl NO BO3Bpa-
weHun u3 noxoga (Dionys. V. 47. 1; Liv. Ill. 31. 4) 1 KOTOpble HOCUNN Ha-
3BaHMe «NpoJaXu nofg Konbem». Tak Kak Cpean OTHATbIX y Bpara Belieii
(06bI4HO CKOT ¥ pabbl) 4acTO OKa3biBanUCh Te, KOTOPble MPOTUBHUK, pasrpa-
6MB pMMCKMe NONSA, NblTancA yBesTn ¢ CO60, TO ayKLWOH NPOXOAWNN B BuAe
cynebHoro pasbupartenbcTtBa Nof PYKOBOACTBOM KoHcyna. OH 06bsaBAAn

% ThormanK.F. Op. cit. S. 57.

2 varr. L. L. VI. 64: Sic ex iure manu[m] consertum vocare.; Gell. XX. 10. 7-8 = XII tab.
VI. 5a: Manum conserere... Correptio manus in re atque in loco praesenti apud praetorem ex
XII tabulis fiebat, in quo ita scriptum est: Si qui in iure manum conserunt.

25 Thorman K.F. Op. cit. S. 36.

“™ |bid. S. 274.

382 =

3.2.  Copep>kaHue 3akoHosXIl Tabnuy,

Bellb, 1 ee XO3AMHOM CTAaHOBW/CA TOT, KTO, HaNOXWB Ha Hee PyKy, HasblBan
cBoei (meum esse ex iure Quiritium aio).

MpoTMB TPakTOBKW [peBHell mancipium Kak BWHAMKaLWW MOryT BO3-
pasuTb, 4TO PMMCKMe aBTOpPbl NPV OMWCAHUM MaHLWMauuy yKasbiBaloT,
4yTo nNpuobpeTatenb B pe3ynbTaTe MMEHHO MaHUMMmauuu nofy4van BnacTb
(mancipium accipere) Hag KynjiieHHOW Bewbto (Gai. Inst. I. 119). OpaHako
Heo6X0aUMO 06paTUTb BHUMaHME Ha pasNMuMe BbipaXeHUi mancipium
facere, ucnonbsyemoe B 3akoHax XII taénuy (VI. 1), n mancipium accipere,
ynoTtpebneHHoe B OMpefeneHMM MaHuunauvu. B nepBom cnyuyae rnaron
facere o3HauaeT «genatb, co3gaBaTb». W AelicTBMTeNbHO, B 06psge BUHAK-
Kauuu BMacTb Haj Bellbld, HUKOMY He MpuHagnexaswell Mo KBUPUTCKOMY
npaBy, co03faBanacb MyTeM CMMBO/IMYECKOr0 MOBEPXeHWA ee KomnbeM. Bo
BTOPOM C/y4yae 3Ta BMacTb AUWbL NpWHMManachb (accipere) mokynatenem oOT
ee MpexHero xo3sunHa.

Fny6xe NOHATL XapakTep mancipium no3BofseT pacCMOTPeHMe TepMuHa
manceps. B kpaTkom TonkoaHuu y lMaBna [bAKOHa CNOBO manceps CBA3bI-
BaeTCA CO «B3ATMEM pykoii»*. ¥Yie gaBHO 06palleHO BHMMAHWE Ha Oue-
BUAHYIO 3TMMOMOTMYECKYIO CBA3L 3TOF0 TEPMUHa CO CMoBoM mancipium?®®,
[JelicTBMTeNbHO, [OCNOBHO Manceps MOXHO NepeBecTy Kak «TOT, KTO Aenaet
mancipium». AHTWYHble aBTOPbl [alOT AOCTATOYHO MOSHOE OnpeaeneHue,
aToro cnosa. Tak, y Toro e lMaBna: «MaHLENCOM Ha3blBaeTCA TOT, KTO 4TO-
nn6o NoKynaeT WKW apeHAyeT y Hapoda, Tak Kak OH NyTem HanoXeHWUs pyku
0603HavyaeT, YTO cam ABMAETCH rapaHTOM MOKYMKW; OH TakXe Ha3blBaeTcA
npe3om, TakK Kak JOJI)XeH NpefcTaBUTb HapoAy TO, UTO obellan, Tak Xe Kak u
TOT, KTO ABAANCA MOPy4MTEneM 3a Hero»?*®. M3 aToro TekcTa CregyeT, uTo
MaHLencbl Ha3blBaNMChb TaKXKe U Mpesamu, 4To B 06LEM-TO He NMOABepraeTcs
COMHEHNI0 B HayuHoi nutepaType®®. CornacHo lMaBny, «npesom sBnseTcA
TOT, KTO 064A3yeTca nepej HapoAoOM, U CMPOLIEHHbIW MarncTpaTtoM, py4yaeTcs

M OH, oTBevaeT: "[la, pyyalocb"»*". Y BappoHa Mbl HaxoguM elie ogHo"

27 paul. exc. P. 115 L.: Manceps dictus quod manu capiatur.

28 Steinwenter. Manceps // RE. H. 27. St, 1928. S. 987; Meylan Ph. Essai d'explication
semantique du mot mancipare // Studi in onore di P. de Francisci. Milano, 1956. P. 65-73.

29 paul. exc. P. 137 L.. Manceps dicitur, qui quid a populo emit conducitve, quia manu
sublata significat se aauctorem emptionis esse: qui idem praes dicitur, quia tam debet praestare
populo, quod promisit, quam is, qui pro eo praes factus est.

A0steinwenter. Op. cit. S. 989.

2 payl. exc. P. 249 L.: Praes est is, qui populo se obligat, interroganturque a magistrate si
praes sit. llle respondet: praes.
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MnaBa TpeTba. 3akoHbiXIITabnuy,

onpeneneHne npesa: «Praedia, Tak e Kak K npes3bl, 30BYTCA TaK OT TOro, 4TO

npennararTca B KayecTee obecrneyeHns, Tak Kak OHU, I'Iy6I'IVI'-IHO AaHHbIE B
212

3an0r, rapaHTUpyT YeCTHOCTb MaHLenca»

B npuBefeHHbIX Bbille OTPbIBKAX [aeTcA MpAMOe MNOATBEPXAEHMe TOro,
4yToO Mpe3, T.e. MaHuenc, 3aknwuyan 06s3aTenbCTBO MO FOCYJAPCTBEHHbLIM
OTKynam C MOMOLbI Ny6/MMYHOW CAenkn B NpMCYTCTBMM MarmcTpata. He-
06X0AMMO TakXe OTMETWTb, YTO BfacTb MaHLenca Haj Belbi yCcTaHaBAu-
Banacb NyTem «HafoXeHus pyku» (manu sublata). OcobeHHO BaXHO MOA-
YepKHYTb, YTO 3Ta CAefika COBepluanacb He MeXAy 4acTHbIMW nuuamu, a c
rocyfapcteom, npuyeM (opmanbHO MaHLUenc 3akawvan 370 0643aTenbCTBO
C PUMCKMM HapoAoM, MO3TOMY €AMHCTBEHHO BO3MOXHOW (hOpMONi 3aktouye-
HuUA 06s3aTenbCTBa MaHuenca cnegyet cuuTaTb BUHAMKauMio. HeT coMmHe-
HWS, YTO WMMEHHO 3Ta CAenKa W HOCMIa HasBaHMe mancipium B 3akoHax
XII Tabnuu.

OfHako B HOPUAMYECKOW NMTepaType pacnpocTpaHeHO MHeHWe, 4TO
mancipium He MCMOAbL30BanOChL ANs 3aKMOueHus 06s3aTenscTBa’’®, Tak Kak
cam akT npojaxu, a TeM 6onee BUHAMKALMUW, AKO6GbI HE MOT WCNOMAb30BATLCA
[ns ycTaHOB/NeHWs o6s3aTenscTBa. Tem He MeHee B XII Tabnuuax ckasaHo:
«lMpofaHHble U NepefaHHble BelM CTAHOBATCH COOCTBEHHOCTbIO MOKynaTe-
N VWb B TOM CAy4ae, €ClM OH YNANaTWT MpoAaBLy MOKYMHYK LeHYy uaun
obecneynt emy Kakum-nnb6o 06pa3om yaoBneTBOpPeHWe TpeboBaHUA, Hampu-
Mep MpeAcTaBWT MOPYUUTENs UM 3anor»>*. 3ToT TekcT NMpsMO CBUAETENb-
CTBYET O BO3MOXHOCTW NPOAaXWU B KpeAuT Moj onpedeneHHoe obecrneyeHune

y>Xe B V B. A0 H.3.

Ho npoTuMBHUKK Teopuu o06s3aTenbCTBa M3 mancipium cyuTaloT obecne-
YyeHve o06d3aTenbCTBa 3a/0rOM [0CTATOYHO MNO3AHUM 3/1EMEHTOM PUMCKOTO
npasa’®. B KauecTBe [0Ka3aTeNbCTBa BbIABMraeTCA TEOPUA, MO KOTOPOId
BO3HWKHOBEHMWE 3a/710roBOro npasa oTHocuTca nuwb K 11 B. fo H.3. Cnegyet

BO3pa3uTb cnosamu Asna ennus, 4To yxe BO BpeMs 3akoHoB XII Ta6nuy

22 varr. L. L. V. 40: Praedia dicta, item ut praedes, a praestando, quod ea pignore data pub-
lice mancup[is] fidem praestent.

23 Mypomues C. [paxgaHckoe npaso fgpesHero Puma. M., 1883. C. 58; Iycakos A.l.
Yka3. cod. C. 161-168; AplabIHCKuiA @.M. 3anor no puMckomy npasy. Bapluasa, 1872.

24 X1 tab. VII. 11 (=lust. Inst. 1. 1. 41): Venditae... et traditae (res) non aliter emptori ad-
quiruntur, quam si is venditori pretium solvent vel alio modo satisfecerit, veluti expromissore aut
pignore dato; quod cavetur... lege XII tabularum.

25 NpiabIHCKMiA ©.M. Ykas. cou. C. 11-21; Mycakos A.M. Ykas. cou. C. 204.

384 -

3.2. Copep>kaHue 3akoHoBXIl Tabnuy

«[leHbMM 1 MMYLLLECTBO CUYMTANNChL 3a/10rOM 1 MOPYKOK B 06llecTse»?'®. Ecnu
Jaxe NpegnonoXuTb, 4To oTpbiBOK M3 XII Tabnuy ¢ ynomnHaHuem 3anora -
nosgHeiiluee HacnoeHve, TO B TeX e 3aKOHax Mbl HaXOAWM 3anor, KOTOpblil
BHOCU/ICA Npu BO36YXAeHUM ucka - sacramentum (XII tab. Il. 1). LiuuepoH
OTHOCUT ero BO3HWKHOBEHME KO BpemMeHu Pomyna (De rep. Il. 16). Ha cyue-
CTBOBaHME 3a/10ra ykasbiBaeT ciefyrowmii oTpbiBok 13 XII Ttabnuy: «3ako-
HOM 6bln BBeAeH 3axBaT 3asora (pignoris capio) B Lensx obecneyeHus gonra»
(XII. 1). Takxe n Pect, UUTUPYA TEKCT LpeBHEro JlaTUHCKOro forosopa u
3akoHoB XII Tabnuy, ykasbiBaeT Ha cyllecTBoBaHuMe 3anora (P. 166 L.). Tak-
Xe OH coobuiaeT, 4TO B [PeBHOCTW CNOBO Pignus B KOCBEHHbLIX Majexax
nucanocb yepes -s- (pignosa), nogobHo Banepuam n Aspenuam (P. 232 L.).
Mo cnoBam LimuepoHa, MexayrnacHblii 3ByK -S- nepellen B -r- B cepefuHe
IV B. go H.3. (Cic. Ad fam. IX. 21). 3To roBopuT 0 APeBHOCTU TepMUHa
pignus, KOTOPbI/ 6bin XOPOLIO M3BECTeH yxe B V B. [0 H.3. HakoHel, MHO-
rme aHTUYHbIE aBTOPbI, OnNucbiBas cobbITa V-1V BB. [0 H.3., HepeaKo yno-
MUHAIOT 0 3anore, cnyxuswem obecneyeHnem obsasarensbctsa (Liv. 1. 23. 6;
Il. 24. 6; Dionys. IV. 69. 1; IV. 79. 2). Takum 06pa3om, TepMUHbI pignus u
praedia cnyxxunu gns 0603HavyeHMs 3as0ra B CAeNKe mancipium, KOTOpbIA
MaHLencbl 0643aHbl 6bINM NpefoCTaBUTb Hapody B KayecTBe obecneyeHus
CAENKN.

O6CcTOATENbHOE ONpejeneHne MaHuenca faeT lMNceBao-AckoHMn: «MaH-
LencaMmu HasblBalOTCA MPUHLENChbl Ny6/ANKAHOB; PUMASHE, KOTOpble paau
CBOE MpubbLIIN BbIKyNatT CBOW AECATUHbI, Ha3blBAKOTCA AeKyMaHaMu, ecnu
e OHW (BblKYMalT) MOPTOBbIA HANOr UAX O6LECTBEHHbIW CKOT, TO Hasbl-
BAlOTCA COHOPLYMKAMM TAMOXKEHHBIX MOLIANH UIN CKOTOBOAAMM, OTYET KOTO-
pbIX HasblBaeTcs scriptura..»?’ Takum o6pasom, Mcesao-AcKOHWIA Bbigens-
eT Tpu BufAa MaHuencos: decumanes, portitores u pecuarii, U3 HUX CyLLeCT-
BOBaHWe nocnefHux yxe B Pume XIl Tabnuy HecoMHeHHO. Befb Kak Mbl
yXe yKa3blBanu, scriptura 6bl1a ApeBHEWLMM BWAOM Hanora W pecuarii
BMNO/HEe MOryT ObITb COOTHECeHbl C [peBHUMMU pecuniosi. YTo KacaeTca Ta-
MOXEHHbIX cOoplWnKoB (portitores), TO UX NOSABMEHWE MOXET OblTb CBA3AHO
C BBEEHMEM TaMOXXEHHOW NOW/MHbI portum, KOTopas, cornacHo lManHuio
(N. h. XIX. 19. 56), cywectBoBana y>xe B Hayane V B. 0 H.3. HakoHel,

T4 Gell. XVI. 10. 11: Sed quoniam res pecuniaque familiaris obsidis vicem pignerisque esse

apud rempublicam videbatur...

**Ps. -Ascon In Cic. Divinat. P. 113 (Orelli - Beiter): Mancipes sunt publicanorum princi-
pes, Romani homines, qui quaestus sui causa sui decumas redimunt, [decumani appellantur,] si
portum aut pecora publica, portitores aut pecuarii, quorum ratio scriptura dicitur.
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naBa TpeTba. 3akoHbl X1l Tabnuy,

BMNOJIHE peanbHO 419 paHHero Puma cyuiecTBoBaHWe COOPLLMKOB MO3EMENb-
Horo Hanora (decumanes), Tak Kak tributum unm vectigal cywecTtsoBan yxe
B VI B. f0 H.3. bonee T0ro, cornacHo MoaHHy flnay, maHuUenchbl Kak nocras-
WMKN NPOBMAHTa PUMCKOMY BOMCKY CyLLecTBOBanu yXxe BO BpeMeHa Pomy-
na: «MaHuencbl - 3T0 Kak 6bl MacTepa pabckoro xne6a, OHW OTMPaBAAIM
TEM, C KEM [OrOBOPUINUCH, POMYNOBbI 3€PHOBbLIE MOLUMHBI; TaKXe WX Npu-
3bIBaNU 415 TOro, 4To6bl OHW OT MMeHW Pomyna cHabxanu B TeYeHue feBs-
TUNETHEero nepuoja BoMHoB nposmaHTom» (Lyd. De mens. IV. 30). KoHeuHo,
TEKCT Jlnga Henb3s NOHWMaTb OYKBanbHO, HO BaXXHO OTMETUTb, YTO B Tpa-
Avumn 6b110 NpefcTaBfeHne 0 MaHLencax Kak 06 04YeHb ApPEBHEM WHCTUTY-
Te. B 3TOM, BO3MOXHO, U HET 0co60OV MofepHM3aLumn, Tak Kak MaHuencamu
HasblBa/M TakXe W PAfOBbIX apeHAaTopos ager publicus, BbinnaynsatoLmx
vectigal, uto cnegyet n3 noApo6Horo onpegeneHuns MuruHa:

«BeKTUranbHbIMIU ABAAIOTCA 3eMNN, CBA3AHHble 0683aTeNbCTBOM, OfHMU
(npuHagnexartyne) K oblieMy [4OCTOSHMI0O PUMCKOFO Hapofa, Apyrie OTHO-
CALMECA K KONOHWUAM MM MYHULMNMAM... pasymeeTcs, (3TO 3eM/u), 3axBa-
YeHHble y Bpara, pasfeneHHble M pacrpefeneHHble N0 LEeHTYpUAM C TeM,
4TO6bl UMM 6bIMM HafeNeHbl Te BOWHbLI, [06MECTbI0 KOTOPLIX OHU 6biAn
3axpauyeHbl... OCTaBLIMECA 3eMAN 06NAraloTCs Hanoramu, M OfHW Ha rofwl...
ApYyruae Xe Ha CTO NeT MpPoAalTCca MaHuencaMm, To ecTb apeHaaTopam. [lo
OKOHYaHWUK 3TOr0 CpPOKa MHOFWE 3eMiM BTOPMUYHO MPOAAKOTCA W CAAOTCH B
apeHfy Tak, 4To6bl OTHOLIEHNA ONpeAensnncs Hanoramu. OfHAKO MaHLen-
caMn Ha3blBalOTCA M Te, KOTOPble B COOTBETCTBMM C 3aKOHOM KyMWaM MpaBo
B3UMaHUs HaNoOroB 1 CaMW CAAanu ero B apeHay Mo LeHTYypusM Uau Npoganu
KOMY-ANB0 M3 COCeAHUX BRafenblieB»e.

MpouMTMPOBaHHbLI OTPbIBOK NO3BOASET 3aK/(O4YWMTb, 4YTO [JpeBHee
mancipium, coBepllaemoe B (OpMe BUHAMKaLWUW, WCNONb30BaNOChH ANA
apeHfbl ager publicus, a Takxe And Halima rocygapcTBoM Hanoroc6opuym-
KoB. CnefyeT OroBOpuTbLCA, 4YTO MaHuencol V-1V BB. 40 H.3. BpAj /i1 conoc-
TaBMMbl MO MacwTaby cBOeil geAaTenbHocTM ¢ nybnankaHamu nosgHeil Pec-
nybnnkKu, Kak HeconocTaBMMbl pa3Mepbl apxaunyeckoro Puma v pumckoit

— 387 «

i Hvgin. P. 116 (Blume): Vectigales autem agri sunt obligati, quidam rei publicae populi
Romani, quidam coloniarum aut municipiorum... scilicet ex hoste capti partitique ac divisi sunt
per centurias, ut adsignarentur militibus, quorum virtute capti erant.. qui superfuerant agri,
vectigalibus subiecti sunt, alii per annos... alii vero mancipibus ementibus, id est conducentibus,
in annos centenos. Plures vero finito illo tempore iterum veneunt locanturque ita ut vectigalibus
est consuetudo... Mancipes autem qui emerunt lege dicta ius vectigalis, ipsi per centurias lo-
caverunt aut vendiderunt proximis quibusque possessoribus.

— .

3.2.  Cogep>kanue 3axoHosXIl Tabmmu

CpeAu3eMHOMOPCKONA fepxasbl ll—l BB. 40 H.3. Ho camo nosBneHne apeHgbl
ager publicus yxe B paHHem PuMe NoATBepPXaeTcs CyLecTBOBaHUEM [peB-
Helfluero nMpaBoOBOro MHCTUTYTa - mancipium.

CoBpeMeHHble nUcCnefoBaTeNu, Kak nNpaBuno, He MOABEPraldT COMHEHUIO
BO3MOXHOCTb MPOAAXW 3eMAN W YACTHOW COBCTBEHHOCTW Ha 3eMI0 B 3MOXY
X1l Ta6anu?'®. 3To 06bIUHO CBA3LIBAIOT C MOABAEHMEM ager quaestorius, T.e.
OOLUMHHBIX 3eMenb, MPOAaHHbLIX KBECTOPAMWM YaCTHbIM nuULaM, YTO 0ObIYHO
faTupyeTca BpemMeHeM MOSABMEHUSA KBECTOPOB, T.e. KOHUOM VI B. A0 H.3.
CnegfyeT BO3pasuTb MPOTMB MNPAMOSIMHEHOrO MOHMMAaHWA akTa NpoAaXu
3eMenb B YaCTHYH co6CcTBeHHOCTb. E.M. LUTaepmaH cnpaBeanvBo roBoput
06 OTCYTCTBMM Jaxe B MMMepaTopckom Pume abconoTHOW uyacTHOW cobeT-
BEHHOCTW B €e KanuTaMCTUYecKOM BapnaHTe??’. CkaxeM, pUMCKNE HOpUCTbl
KN1aCCMYeCKOro BPEMEHM YacTO 3aTPYLHANUCH ONPefenuTb pasninyne mMexay
Kynne#-npogaxeit (emptio-venditio) n apeHgHbiM cornaweHnem (locatio-
conductio), Tak KakK faxe HacneAcTBeHHOe BnajeHue 00YyCN0BNMBANOCH
BbINNATOM eXerogHol peHThl (Gai. Inst. 11l. 145). B paHHem Pume ycnoBHbIi
XapaKTep BCAKOro BnafeHus Obln 3HAUMTENbHO cunbHee. Bepfb, no decTy,
camoit npogaxeit (venditiones) «B CTapuHy Ha3biBaUCb apeHAHble AOT0-
BOPbI C LEH30pamMu, TakK Kak OHW (LEeH30pbl) Kak Obl npofasanu nnofbl ¢
o6liecTBeHHbIX noneii»??!. CnepoBaTenbHO, COBeplialWMii npoueaypy
mancipium ¢ puMcKUM Hapogom nu60 nokynan, nubo apeHgoBan ager
publicus (emit conducitve. - Fest. P. 137 L.). Mpuyem pasznuume NokKynku u
apeHbl 3aKN0Yanocb He B xapakTepe BnafeHus (M TO U Apyroe OTHOCMIOCH
K ager vectigales), a B ero cpokax. B nepsom cnyvae 3emns npofasanacb Ha
100 net, a BO BTOPOM, BMAMMO, Ha 5 feT, T.e. Ha CPOK AO O4YepesHOro
lustrum, nposogumoro ueHsopom (Hygin. P.116 (Blume)).

BaxXHbIM NOATBEPXAEHWEM CYyLLeCTBOBaHUA apeHAbl ager publicus yxe B
cepeguHe V B. A0 H.3. CAYXWUT M3BECTHbIN TekcT u3 XII tabnuy (VI. 5b).
B coBpeMeHHbIX u3gaHuax XII TabnuL, 06bIYHO He OroBapuBaeTcs, UTO faH-
HblIli OTPbLIBOK NpuBoAMTCA [aBnomM B KayecTBe [OKa3aTe/lbCTBA BO3MOXHO-
CTW apeHfbl Yyepes in iure cessio, T.e. Yyepe3 mancipium. B pa3gene, noces-
WEeHHOM Y3ydpyKTy, [MaBen nuweT: «BbI3bIBAaET COMHEHWE, MOXET U
Yy3Y(PYKT ObITb BbIYTEH C MOMOLLLIO MaHUMNAUUU WAK YCTYNKW N0 cygy

i ]%/IaFIKI/lJ'l. PaHHsa pecny6nvka B Pume // Victopusa Esponbl. T. 1. M., 1988. C. 351.

20 || |TaepmaH E.M. [pesHuii Pum... C. 216.

221 Fest. P. 516 L.: Vendtiones]... dicebantur censorum locationes; quod vel[ut fr]uctus
locorum publicorum venibant.
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naBa TpeTba. 3akoHbl XII Tabuy

HaBcerga unu Ha Bpems, 6e3yCNOBHO WAW NOJ YCMOBWEM; Kak, Hanpumep,
ec/n TOT, KOMY fenaeTcsd ycTynka B cyfe, rosoput: "A YTBEPKIOANO, uTo
3TO MOJIE 3A BbIYETOM Y3Y®PYKTA AB/IAETCA MOVM BMAOTb A0 AH-
BAPCKUX KAJIEHA". ...Takxe n B MmaHuunauuun: "MYCTb (370) 3A BbIUETOM
Y3YOPYKTA BYLET KYMJEHO MHOW 3A MJIATY C TAKUX-TO KANEHA". To Xe
camoe cOBepLlalT 1 nog ycnosuem. Mrtak, MoMnoHWA cunTaeTt, 4To y3yd-
PYKT He MOXeT 6blTb BblY4TEH Ha ONpefieNeHHOe BPEMS HU 4yepe3 CyfAebHYI
YCTYMKY, HW 4Yepe3 MaHLUuMnauui, HO OH CaM MOXeT 6biTb TO/IbKO nepejaH.
£ e y3Han, 4TO Y3Yy(MPYKT MOXeT ObiTb U BblY4TEH Ha BPeMS, TaK KaKk HOPMbI

0 MaHuunauuax u cyfebHbix ycTynkax yTteepxgawTca 3akoHom XII Tab-
I1I/ILI|»222.

CnefyetT OTMeTWUTb, YTO B MPUBEAEHHOM OTpbIBKe [laBen cnoput He o
CamMoii BO3MOXHOCTW YCTaHOB/IEHWA apeHAbl Yepe3 yCTynky B CyAe Wu
MaHuunauuo, a 0 TOM, AOMXeH U y3y(pyKT «BblyuTatbCA» (deducere)
yepes HUX**® unu ToNbKO NepepasaThbes (transferri).

O [peBHOCTM TakKoro pofa [OroBOPOB CBUAETENLCTBYET TO, YTO BUHAU-
KaLOHHas (opMma McKa ropasfo [ApeBHee camux 3akoHoB XII Ta6auu?.
[peBHOCTb apeHAHOro forosopa M3 mancipium MNOATBEPXAAETCA M YWUCTO
PennurmosHbiM 06pAf0oM ero 3aknoyeHusd. NMoOMUMO pUTYanbHOro «ybueHusa»
MaHUUNUPyemoro npeamera CMMBOMIMYECKUM KOMbEM apeHfylolue y LUeH-
3opa ager publicus fo/mKHbI 66N OKpacuTb AMLO KOnNWTepa KpOBbHD CBOEiA
XepTBbl, KOTOpas no3fgHee Obina 3aMeHeHa CneuwnanbHON KpacHOW Kpac-
koli*®. Toii e Kpackoil OKpawuBanock Lo KOnuTepa n BO BPEMA peuru-
03HbIX Mpa3fHecTB, a TakXXe Ten0 NOJIKOBOALA, nonyymsLero Tpuymd. Oco-

GeHHO OTUYET/MBO XapakTep mancipium nposiBaseTcs npu o6palieHun B

*= Fr. vat. 50 {Paul. lib. 1. Manualium): In mancipatione vel in iure cessione an deduci pos-
sit vel ex tempore vel ad tempus vel ex condicione vel ad condicionem, dubium est: quemad-
modum si is, cui in iir. - ceditur, dicit: Aio huncfundum meumesse, deductousufructu
usque ad kal. ian., vel: deducto usufructu usque ad kal. ian. decimas... Item in
mancipatione: emptus M W es